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par  le  premier  plat  et  en  terminant  soit  par  la 
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d'impression  ou  d'illustration,  soit  par  le  second 
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la  dernière  page  qui  comporte  une  telle 
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TINUED  "),  or  the  symbol  V  (meaning  "END  "), 
whichever  applies. 
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dernière  image  de  chaque  microfiche,  selon  le 
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Maps,  plates,  charts,  etc.,  may  be  filmed  at 
différent  réduction  ratios.  Those  too  large  to  be 
entirely  included  in  one  exposure  are  filmed 
beginning  in  the  upper  left  hand  corner,  left  to 
right  and  top  to  bottom,  as  many  frames  as 
required.  The  following  diagrams  illustrate  the 
method: 


Les  cartes,  planches,  tableaux,  etc.,  peuvent  être 
filmés  à  des  taux  de  réduction  différents. 
Lorsque  le  document  est  trop  grand  pour  être 
reproduit  en  un  seul  cliché,  il  est  filmé  à  partir 
de  l'angle  supérieur  gauche,  de  gauche  à  droite, 
et  de  haut  en  bas,  en  prenant  le  nombre 
d'images  nécessaire.  Les  diagrammes  suivants 
illustrent  la  méthode. 
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PrévoM  et  al.  et  Pickel 148 

Proulx  dit  Clément  v»  Godin»    350 


Kaiche  v-v  Alie 297 

Reine  (La)  vs  Lacombe 180 
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iteine  (La)  vs  Pelletier  et  Tel- 

lier 377 

Ricard  vs  Fabrique  de  Sainte- 
Jeanne  de  Chantai 468 
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PROVINCE   DE   QUEBEC. 


SAISIE-ARRET  APRES  JUOEHEHT. 

CoUK  Si'i'KuiEUKE,  QuKUEC,  î>  septeinbrt-  1«6J>. 
Corain  Mki{E1>ith,  J.  en  C. 

AtKINSoN  rs  \V.M,KEU,  mid.  SlNCENXES  et  >i/.,  t.  S. 

Jwjé:  ilw'uu  tiers  saisi,  tjui  »  i'tv  tondamiK'  sur  une  fausse  déclaration 
par  lui  faite  par  erreur,  peut  être  relevé  de  ce  jugement,  et  qu'il  doit  lui 
être  permis  de  taire  une  nouvelle  déelamtion,  en  payant  les  frais  encou- 
rus dejniia  la  déclaration  faus*»»  et  erronée. 

Le  14  octohre  186H,  Wni.  McNau<,'hton,  comme  associé  de 
la  maison  Siiicennes  et  McN'au^hton,  tiers  saisis,  déclara  <|ue 
la  société  avait  en  mains,  appartenant  au  défendeur,  la  somme 
de  i?187n.l3.  Jugement  intervint  sur  cette  déclaration  k-  2 
décend)re  186S,  condamnant  les  tiers  saisis  a  payer  au  deman- 
deur ladite  somme,  qui  était  moindre  que  le  montant  du  jujje- 
ment  rendu  contre  le  défendeur.  Après  la  signification  du 
.jugement  contre  les  tiers  saisis,  et  par  pur  accident,  Wm.  Mc- 
Naughton  trouva,  plié  dans  une  police  «l'assurunce,  un  tran.s- 
port  notarié  par  le  défendeur  en  favciu'  de  T.-H.  Prentiss, 
d'Aylmer,  du  montant  que  les  tiers  saisis  lui  devaient  comme 
cautions  de  son  débiteur,  ce  transport  ayant  été  signifié  non 
personnellement,  mais  à  leur  bureau  d'aflaires,  à  Montréal, 
av'int  la  signification  de  la  saisie-arrêt.  Ladécotiverte  de  cette 
pièce  conduit  à  une  recherche  luinutieuse  <le8  causes  qui 
avaient  amené  les  tiers  saisis  en  dette  avec  le  défendeur,  et, 
alors,  les  tiers  saisis  s'aperçoivent  encore  qu'une  autre  erreur 
avait  été  comndse  dans  leur  déclaration,  et  qu'au  lieu  d'avoir 
été  les  dél)iteurs  du  défendeui'  pour  1?1>S7Î>.13,  ils  ne  l'avaient 
été  que  pour  envii'on  S1200,  en  p'-incipal,  intérêts  et  frai.s,  le 
défendeur  Walker  ayant  obtet^u  juge  >  eut  à  Aylmer  contre 
son  débiteur,  pour  le  paiement  duquel  jugement  les  tiers  saisis 
s'étaietit  portés  cautions.  Ils  s'adressèrent  dors  à  un  juge  de 
Tr»ME  XX.  i 


2  RAPPORTS  JUDICIAIRES   REVISES 

la  cour  supérieure,  pour  obtenir  la  suspension  de  l'exécution 
du  jugement,  ce  qui  fut  accordé  le  4  janvier  1869,  et,  sub- 
séquemment,  ils  demai:dèrent  à  la  cour,  en  terme,  à  Québec 
(la  cause  y  étant  pendante),  de  leur  permettre  de  faire 
une  nouvelle  déclaration,  accompagnant  leur  requête  de 
leurs  affidavits  et  de  ceux  de  leurs  commis,  constatant  les- 
dites  erreurs,  et,  plus  particulièrement,  l'ignorance  du  trans- 
port en  question,  jusque  vers  la  tin  de  décembre  1868,  et,  après 
la  signification  du  jugement  sur  les  tiers  saisis.  Le  15  février, 
la  requête  des  tiers  saisis  fut  admise  par  la  cour,  et  ordre  fut 
donné  au  demandeur  de  plaider  au  fond.  Le  demandeur  a  ren- 
contré le  mérite  de  la  re(|uête  par  une  défense  en  droit, 
appuyée  sur  les  raisons  suivantes:  "  1"  Because  the  judgment 
rendered  against  the  garnishees  on  the  second  day  of  Decenj- 
ber,  1868,  was  rendered  against  them  upon  their  own  déclar- 
ation and  in  conformity  thereto  ;  2"  Because  the  judgment 
was  duly  signitied  to  them  ;  3*^  Because  the  judgment  is  a 
final,  and  not  an  interlocutory  judgment,  and  is  susceptible  of 
being  appealed  from,  and  cannot  be  reversed,  except  through 
an  appeal  or  a  requête  civile  ;  4"  Because  it  is  not  alleged 
that  any  fraud  or  artifice  lias  been  made  use  of  by  plaintiff, 
or  that  said  judgment  has  been  rendered  upon  documents 
whicli  hâve  subsequently  been  discovered  to  be  false,  nor 
upon  any  unauthorized  tender  or  consent  disavowed  after 
judgment,  or  that,  since  the  said  judgment  was  rendered, 
documenta  of  a  conclusive  nature  hâve  V»een  discovered  which 
liad  been  withheld  or  concealed  by  plaintiff":  5*^  Because  said 
judgment  has  not  b  en  rendered  by  default,  but  after  appear- 
ance,  upon  the  confession  of  the  garnishees  ;  C  Because  errors, 
even  of  calculation,  are  no  grounds  for  the  reversai  of  a  judg- 
ment rendered  against  a  party,  who  has  appeared  and  made 
au  erroneous  déclaration  or  calculation,  und  the  garnishee 
who  commits  an  error  is  subrognted  to  the  rio"hts  of  him  to 
whom  the  erroneous  payment  is  made  ;  7*^  Because  this  court 
bas  no  jurisdiction  to  repeal  or  reverse  the  said  judgment  ; 
8**  Because  the  déclaration  made  by  the  garnisliees  upon  which 
the  judgment  was  rendered  against  tliom  was  accepted  by 
plaintiff",  and  the  garnishees  haviiig  made  a  déclaration,  by 
which  they  acknowledged  themselves  to  be  indebted  in  a  cer- 
tain anionnt  to  défendant,  and  judgment,  at  the  instance  of 
plaintiff,  having  been  rendered  against  them,  in  conformity 
witli  such  their  déclaration,  they  cannot  be  received  to  make 
a  fresh  déclaration  to  motlify  or  contradict  the  déclaration  in 
conformity  with  which  they  hâve  been  condemned  ;  it  was 
,  the  duty  of  the  garnishees  to  hâve  duly  informed  themselves 
of  the  st.ite  of  their  position  with  regard  t<;  défendant,  before 
their  déclaration,  and  they  are  bound  to  sufl'er  such 
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loss  as  iiiay  be  entuiled  upon  tliein  l>y  tlieir  own  fault  and 
want  of  vif^ilancL'  ;  9*^  Because,  when  tlie  ji;arnisliees  confessed 
tu  plaiiititi"  tliat  tliey  owed  tu  défendant  tho  suin  nientioned 
in  tlioir  declaiation,  plaintiti'  lepresented,  pro  luir  vice,  tlie 
défendant,  as  re(,'ards  tlie  garnishees,  and  accepted  their  con- 
fession, and  obtained  judginent  thcreon  :  10^  Because  said 
juilirnient  lias  been  registered  and  entered  in  the  archives  of 
iliis  Court,  and  cannot  be  alt'jred,  disturbed  or  reversed,  ex- 
cept  forsonieon(^  or  more  ol"  the  causes,  and  in  the  nuxle  pies- 
cribed  by  law,  and  that  no  cause  sanctioned  by  law  lias  been 
shown  for  t)ie  altération  or  reversai  of  the  sanie. 

(JlROUAUl),  pour  les  tiers  saisis,  soumit  le  mémoire  suivant: 
Les  re(|Uérants  demandent  à  être  relevés  des  conséc|Uences  de 
la  tléclaration  faite  par  William  McNaughton,  l'un  d'eux  ;  et, 
pour  motif  <le  leur  application,  ils  allèguent  (jue  cette  décla- 
ration a  été  faite  par  erreur  :  d'abord,  erreur  sur  le  montant 
entre  leurs  mains  appartenant  au  <léfendeur,  et,  en  second 
lieu,  ignorance  totale  d'un  transport  de  ce  montant.  Enfin, 
pour  mieux  faire  voir  leur  bonne  foi  et  leur  volonté  sincère 
de  renc(aiti'er  les  fins  de  la  justice,  ils  ont  produit  une  nou- 
velle déclaration  et  déposé  la  .somme  appartenant  au  défen- 
deur ou  à  ses  représentants,  priant  <|Ue  cette  déclaration, 
amendée  suivant  les  faits,  soit  re(;ue.  La  justice  du  cas  pré- 
senté par  les  re(|uérants  est  incontestable  et  semble  être 
admise  par  toutes  les  parties,  mais  on  soutient  qu'il  est  trop 
tard  et  que  le  tribunal  ne  peut  venir  à  leur  secours  ;  et  c'est 
sur  cet  unitiue  point  que  les  reijuérants  .soumettent  les  propo- 
sitions et  les  autorités  suivantes.  Voyons  d'abord  quelle  est  la 
position  des  tiers  saisi.s  vis-à-vis  du  demandeur,  puisqu'il  s'agit 
d'un  jugement  rendu  en  sa  faveur  contre  eux.  Les  tiers  saisis  ne 
sont  pas  des  débiteurs  du  saisissant  comme  dans  le  cas  d'une 
confession  de  jugement  par  un  défendeur;  ils  n'ont  jamais 
contracté  avec  le  demandeui-,  et  ce  n'est  (jue  comme  gardien 
judiciaire,  comme  séquestre  des  biens  du  .saisi,  qu'ils  sont  res- 
ponsables, tant  après  qu'avant  jugement.  Ancien  Pigeau,  Pvoc. 
Civile  du  Chiitelet,  vol.  1,  p.  650  :  Bourjon,  Droit  doviinan  <(e 
1(1.  France,  vol.  2,  p.  073  ;  (Juyot,  v"-' Sui  ie-Airef;  Pothier, 
Proc.  Civile,  partie  4,  chap.  2,  section  3,  §  4,  p.  235,  édition 
Buonet:  Code  de  Proc.  (Civile  du  B.-C,  a'rts  013,  010,  61f)  et 
025.  Suivant  l'article  025  :  "  Le  jugement  rendu  sur  la  décla- 
ration, du  tiers  saisi  équivaut  à  une  cestiiuii  judiciaire,  en 
faveur  du  saisissant,  du  titre  de  créance  du  saisi  et  opère 
suhroyation."  Mais,  si  cette  déclaration  est  erronée,  si  le 
.saisi  n'a  aucun  titre  de  créance,  ou,  encore,  si  la  chose  .sai- 
sie a  péri  depuis  la  déclaration,  évidemment,  il  ne  peut  y 
avoir  ni  cession  ni  subrogation.  Décider  qu'il  ne  sera  pas 
permis   au    tiers  saisi    de   corriger   son    erreur,  ou    de    faire 
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connaîtra'  cette  porte,  iiuMiie  après  jugement,  serait  agir,  non 
seulement  contre  l'esprit  de  la  loi,  mais,  encore,  contre  sa 
disposition  expresse  (pli  ne  paraît  donner  à  un  jn^jeinent 
ccmtre  un  tiers  saisi  que  les  effets  d'un  Jugement  contre  un 
gardien,  c'est-à-dire  d'une  règle  ii  i.xi.  Aussi,  le  législateur  a-t-il 
eu  le  soin  de  définir  la  nature  de  la  cession  produite  par  un 
jugement  sur  une  déclaration  de  tiers  saisi.  Il  déclare  <|Ue 
cette  cession  est  judiciaire,  voulant  dire  par  là  même  (|u'elle 
ne  peut  avoir  lieu  (pie  dans  les  ternies  de  la  loi.  Or,  nous 
l'avons  dit,  la  comlition  nine  qaa  non  de  cette  cession,  c'est 
l'existence  de  Uiens  appartenant  au  saisi.  Conséqueniuient, 
cette  même  loi  non-seulement  permet,  mais  commande  ujême 
aux  tribunaux  d'annuler  un  jugement  qui  est  intervenu  en 
deikors  de  ses  prévisions.  Il  n'y  a  certainement  l'ien.  dans  notre 
Code  de  Procédure,  qui  défende  cet  acte  d'administration  d'une 
bonne  justice;  et,  quand  bien  même  il  ne  se  trouverait,  doyift 
ce  Gode,  aucitni'  règle  upplicahle  pour  faire  valoir  Ir  droit 
particulier  de»  requérant",  toute  procfidun'  adoptée  qui  n'ei^t 
pas  inroiupafible  arec  les  ditipositions  de  la  loi  oudrce  Code, 
doit  être  accti^Àllie  et  valoir  {Code  de  Pror.  du  B.  C ,  art.  21  ). 
Les  tiers  saisis  ont  adopté  la  procédure  de  la  requête  «pii 
non  seulement  n'est  pas  incompatible  avec  la  loi  ou  le  code, 
mais  est  la  forme  la  plus  ordinaire  et  la  plus  naturelle  d'une 
demande  en  justice.  Comme  nous  l'avons  vu,  elle  n'est  pas 
non  plus  contraire  à  leurcjualité  de  tiers  saisis.  C'est  en  vertu 
de  ces  principes  de  haute  équité  que,  longtemps  avant  le  Code, 
nos  tribunaux  relevaient  les  tiers  saisis  des  cor  ..séquences  d'une 
condamnation  obtenue  par  défaut.  Tailliades  vs  Tidov,  t't 
Fahre,  T.  S.,  cité  par  les  Codijicatears  sar  l'article  ()24.  ;  An- 
dreAVsvs  Robert sov,  1  LoaxCan.  Rep.,  p.  140(1):  Roy  v^  Scott, 
3  Id.,  p.  HO (2).  Eu  ett'et,  si  la  .saisie-arrêt  n'a  pour  but  (jue  d'ar- 
rêter les  biens  du  .saisi  entre  les  mains  d'un  tiers,  comment 
peut-on  raisonnablement  refuser  la  déclaration  de  ce  tiers, 
même  après  jugement  rendu  par  défaut,  en  «jfFrant  «le  payer 
les  dommages,  .savoir  les  frais  de  la  saisie-arrêt  '.  Toutes  ces 
décisions  ne  viennent-elles  pas  aussi  au  secours  des  re(piérants, 
<|ui  ne  demandent  que  l'application  des  mêmes  principes.  Mais, 
il  y  a  plus;  l'article  ()24  déclare:  "Le  tiers  saisi  qui  ne  fait 
"  [)as  sa  déclaration  de  la   manière  ci-dessas  prescrite,  est 


(1)  L»;  tiers  saisi  contre  letiuel  jiigeiiieiit  a  l'-té  rendu  par  défaut,  peut  faire 
opposition  il  ce  jugement  devant  la  cour  (|ui  l'a  prononcé  et  est  recevable  à 
faire  sa  <léclaration  nièine  après  qu'un  bref  d'exécution  a  été  émis  contre  lui  en 
vertu  dtulit  jugement,  eu  payant  les  frais  encourus  jusqu'au  jour  de  sa  décla- 
ration. 'Aiidyii-H  et  lioherlion,  C.  S.,  Québec,  H  février  I8')I,  Bowkn,  .1.  en 
C,  et  Mkkkdfth,  .).,  1  l).  T.  B.  C,  p.  140) 

(2)  Le  tiers  saisi  est  recevable  à  faire  sa  déclaration  après  jugement  rendu 
contre  lui  par  défaut,  en  payant  tous  les  frais  jusqu'au  jour  de  sa  déclaration. 
I  Hoy  vs  Scott,  et  Lemesurier  et  ni.,  t.  s.  et  req.,  C.  S.,  Montréal,  IT)  décembre 
I)*rv2,  DaV,  .t..  VANFEr.fiOK,  J..  MOSDKLKT,  .T.,  A  D.  T.  B.  C,  p.  80) 
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"  condantné  comme  débiteur  personnel  du  saisissant  au  i)aie- 
"  ment  de  la  créance  de  ce  dernier.  11  est  néanmoins  recevable 
'•  en  tout  temps  à  faire  sa  déclaration,  même  après  jugement. 
"  en  payant  toutes  les  dépens  encourus  sur  la  saisie-arrêt." 
Remarquons  bien  qu'aux  termes  de  cet  article,  non  seulement 
le  tiers  saisi  qui  n'u  fait  aucune  déclaration  peut  la  faire  après 
jugement,  mais  peut  pareillement  la  faire  celui  qui  en  a  fait 
une  contre  les  dispositions  de  la  loi.  "  Le  tiers  saisi,"  y  e.st-il 
dit,  "  (]ui  ne  l'ait  pas  sa.  déclaration  de  la  manière  ci-densus 
prescrite.  ...  Il  est  néanmoins  recevable  en  tout  temps  à  faire 
sa  déclaration."  c'est-à-dire  "  ev.  la  manière  ci-demits  prescrite.'" 
Jl  est  clair  (pie  celui  (|ui,  par  erreur,  ou  même  par  sa  faute, 
tléclai-e  qu'il  a  des  biens  appartenant  au  défendeur,  tandis  qu'il 
n'a  rien  en  mains,  ne  fait  pas  une  déclaration  en  la  manière 
Indiquée  par  le  ('ode  de  Procédnre.  Le  bref  de  saisie  aussi 
bien  que  les  articles  G13  et  019  ordonnent  aux  tiers  saisis  de 
iléclarer  sous  serment  que's  effets  ils  ont  appartenant  an  dé- 
fendeur, et  <juelles  sovrmes  de  deniers  ou  aidres  choses  ils  lui 
doivent  ou  aurovt  à  lui  pai/er.  En  d'autres  mots,  la  décla- 
ration <lu  tiers  saisi  est  la  révélation  exacte  qu'il  fait  des 
sonunes  ou  des  objets  dont  il  est  débiteur  envers  le  saisi, 
(i  Bioche,  Dict.  de  Pror.  ('ivile,  v  Saisie-arrêt,  n"  154,  p.  40.  La 
déclaration  erronnée  et  faussequ'il  e,st  dû  au  défendeur  est  donc 
contre  l'essence  même  d'une  déclaration  de  tiers  saisi.  Si  le 
transport  produit  par  les  requérants  est  valable,  et  si  M.  Aylen 
a  distraction  de  frais,  il  n'est  rien  dû  au  défendeur.  Le  Code, 
art.  (Il  î),  comme  le  Code  Français  de  Procédure,  veut  que  le 
tiers  saisi  dénonce,  dans  sa  déclaration,  les  autres  saisies-arrêts 
existantes  ;  mais  tous  les  deux  gardent  le  silence  à  propos  de 
la  dénonciation  des  transports  signifiés.  Néanmoins,  la  juris- 
pi'udence  française,  d'accord  sur  ce  point  avec  l'ancien  droit, 
l'exige  aussi  rigoureusement  que  celles  des  saisies-arrêts  :  et  la 
raison  en  est  si  claire  qu'il  est  inutile  de  l'énoncer.  10  Po- 
tliier,  Proc.  Civile,  édition  Bugnet,  ch.  2,  .section  3,  §3,  p.  233. 
La  déclaration  a  encore  violé  le.s  dispositions  de  la  loi  à 
l'égard  de  cette  formalité,  et,  aussi,  a  l'égard  de  la  cause  de 
la  dette  qu'elle  ne  révèle  pas  (article  619),  ce  qui  a  été  la  cause 
de  l'erreur  sur  le  montant  du  jugement.  Leur  déclaration  n'a 
donc  pas  été  faite  de  la  manière  indiquée  ci-dessus  ;  ils  sont 
dans  le  cas  prévu  par  l'article  ()24  :  et  cela  est  tellement  vrai 
t|u'ils  ont  été  condanniés  au  paiement  de  la  créance  du  deinan- 
(/f'»/',c'»'st-à-dire  pour  plus  que  le  montant  déclaré;  ils  sont  donc 
recevables  aujourd'hui  à  faire  leur  déclaration  en  la  manière 
indiquée  par  la  loi  ;  et  c'est  ce  qu'ils  demandent  par  leur 
requête,  suivant  la  pratique  ordinairement  suivie  pour  i'aire 
relever  ut)  tiers  saisi  condamné  par  défaut,  en  offrant  de  payer 
les  frais  encotirus  sur  la  saisie-arrêt,  et  t  n  les  consignant  en 
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justice,  sauf  à  parfaire.  L'esprit  comme  le  texte  de  notre  Code 
paraissent  aux  requérants  si  concluants  en  leur  faveur  qu'il 
n'est  peut-être  pas  nécessaire  de  recourir  à  des  précédents  sur 
le  cas  même  ;  mais,  pour  mieux  faire  voir  la  justice  de  leur 
cause  et  la  léiçalité  de  leur  procédure,  ils  ont  consulté,  non  pas 
la  jurisprudence  du  pays  (car  il  ne  paraît  pas  que  la  question 
y  ait  jamais  été  soulevée),  mais  celle  de  la  France,  sous  un 
Code  de  Procédure  ayant,  sur  la  matière  qui  nous  occupe,  à 
peu  près  toutes  les  dispositicms  que  l'on  retrouve  dans  le  nôtre 
(voir  Code  de  Proc.  Fran(,-ais,  arts  572-577).  En  France,  donc, 
non-seulement  le  tiers  saisi  en  défaut  est  toujours  recevable  à 
oH'rir  sa  déclaration,  mais  l'est  encore  celui  qui  a  «léclaré  par 
erreur;  il  lui  est  en  tout  temps  permis  d'amender  et  parfaire 
sa  déclaration,  en  payant  les  frais  du  jugement  sur  la  .saisie- 
arrêt.  En  voici  un  exemple  remarqualtle  :  Un  tiers  saisi  s'était 
borné  à  déclarer  que  loin  d'êti'e  débiteur,  il  était  créancier  du 
saisi.  Cette  déclaration  est  ju^yée  insuffisante,  comme  ne  con- 
tenant pas  les  détails  ordonnés  par  le  Code  de  Procédure,  et 
le  tiers  saisi  est  condamné  à  payer  la  créance  du  demandeur. 
Appel  de  la  part  de  ce  dernier,  qui  offre  en  n)ême  temps  une 
nouvelle  d''^claration  suivant  les  faits  ;  et  son  offre  est  acceptée 
en  payant  les  frais.  "  Attendu,"  dit  l'arrêt,  "  que  les  décla- 
"  rations  affirmatives  faites  en  première  instance  étaient  in- 
"  complètes,  en  ce  (]ue  les  tiers  saisis,  ayant  été  en  jouissance 
"  du  domaine,  devaient  présenter  un  compte  détaillé  ;  mais, 
"  attendu  que  la  déclaration  du  5  juillet  renferme  les  détails 
"  exigés  par  le  Code  de  Procédure,  et  que  le  tiers  naisi  est  toti- 
"  jmcrs  à  temps  de  réparer  ses  omissions,  sauf  à  supporter  les 
"  dépens  jasqio'au  jour  de  la  déclaration  valable,  etc."  Cet 
arrêt  de  la  Cour  Impériale  de  Paris  est  en  date  du  12  mars 
1811,  et  est  rapporté  dans  Sirey,  ans  180!)-1811,  partie  2,  p. 
443.  Sirey  observe,  en  note  sur  cet  arrêt  :  "  La  jurisprudence 
"  s'est  fixée  en  ce  sens  que,  tant  qu'il  n'est  pas  intervenu  de 
"  jugement  définitif  (c'est-à-diiv  en  dernier  ressort,  non  sus- 
"  ceptible  d'appel  et  ayant  autorité  de  chose  jugée),  le  tiers 
"  saisi  est  admis  à  faire  sa  déclaration  ou  régulariser  celle  qu'il 
"  a  précédemment  faite."  Ihdloz,  ancienne  édition,  f"  Saisie 
arrêt,  p.  638,  en  note  ;  Saint-Prix,  Froc.  Civile,  p.  520;  Sou- 
qnet,  IHct.  de  Droit  et  Proc.,  vol.  2,  v°  Saisie-arrêt,  tableau  633, 
colonnes  4  et  5,  oh  un  cjravd  nombre  d'autres  arrêts  sont  aussi 
cités;  Carré  et  Chaiiveau,  Proc.  Civile,  édition  de  1842,  vol.  4, 
p.  638,  e/c.  ;  Biorhe,  Journal  de  Proc.  Civile,  vol.  14,  p.  378, 
rapporte  un  arrêt  de  la  Cour  de  Lyon  du  3  avril  1848,  où  un 
tiers  saisi,  condaujné  par  défaut,  fut  autori.sé,  en  appel,  à  faire 
sa  déclaration,  bien  qu'il  eût  fléjà  fait  opposition  au  jugement, 
(|ui  le  condamnait,  sur  son  offre  de  déclarei",  offre  qui  ne  fut 
jamais  exécutée  et  qui  fut,  par  conséquent,  suivie  du  renvoi 
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de  l'opposition.  Biocke,  Dict.  de  Droit  et  Proc,  v^  Saisie- 
aiTà,  il''  156,  dit  à  ce  sujet:  "La  déchéance  de  l'article  577 
"  ne  serait  cependant  pas  prononcée  contre  le  tiers  saisi  qui 
"  ferait  seulement  une  déclaration  inexacte  ou  incomplète  ; 
"  il  ne  serait  condamné  qu'à  payer  la  somme  qu'il  serait  jugé 
"  devoir,  plus  des  dommages-intérêts,  le  cas  échéant."  Puis  il 
cite  un  arrêt  de  Bordeaux,  6  avril  1830.  Roger,  Traité  de  la 
Saisie-arrà,  p.  570,  n®  557  :  "  Même  après  jugement  soit  par 
"  défaut,  soit  contradictoire,  qui  l'a  déclaré  débiteur  pur  et 
"  simple  des  causes  de  la  saisie,  le  tiers  saisi  peut  encore  faire 
"  sa  déclaration  dans  les  délais  de  l'opposition,  ou  même  sur 
■'  l'appel.  Tant  que  la  décision  qui  le  condamne  n'a  pas  acquis 
"  l'autorité  de  la  chose  jugée,  sa  déclaration  est  encore  receva- 
"  ble  ;  il  peut,  au  moyen  de  l'opposition  ou  de  l'appel,  la  pro- 
"  duire  utilement  et  faire  considérer  comme  non  avenue  la  dé- 
"  chéancft  prononcée  contre  lui."  Comme  notre  Code,  le  Code 
Français,  exige  la  dénonciation  des  saisies-arrêts  signifiées  au 
temps  de  la  déclaration.  Néanmoins,  les  auteurs  et  la  jurispru- 
dence maintiennent  qu'après  jugement,  le  tiers  saisi,  qui  a 
oublié  ou  négligé  de  révéler  l'existence  de  ces  saisies,  est  reçu 
à  compléter  et  amender  sa  déclaration,  en  payant  les  frais  du 
jugement.  Carré  et  Ghauveau,  Proc  Civile,  vol.  4,  p.  638  ;  Tho- 
m%ne- Desmaz^iren,  Gode  de  Proc.  Civile,  t.  2,  p.  81  ;  Pasicrisie 
Belge,  an  1826,  p.  287,  Bruxelles,  16  Novembre  1826.  Si  le 
tiers  saisi  est  recevable,  même  après  jugement,  à  dénoncer  les 
saisies-arrêts  existantes,  comment  peut-on  logiquement  l'em- 
pêcher de  révéler  le  fait  de  la  signification  d'un  transport, 
surtout  lorsque  cette  signification  était  inconnue  de  lui. .  La 
saisie-arrêt  et  le  transport  signifié  n'ont-ils  pas  tous  deux  l'effet 
de  déposséder  le  débiteur  de  la  somme  due,  pour  en  saisir,  dans 
un  cas,  la  justice  au  profit  du  saisissant,  et,  dans  l'autre,  le 
cessionnaire.  Aussi,  les  auteurs  et  la  jurisprudence  ont-ils  assi- 
milé le  cas  de  défaut  de  dénonciation  de  transport  à  celui  de 
dénonciation  des  saisies  existantes.  Pigeau,  édition  de  1808, 
vol.  2,  p.  67  :  "  S'il  y  a  eu  des  transports  signifiés  au  tiers 
"  saisi  avant  sa  déclaration,  il  doit  les  faire  connaître  quoique 
"  le  Code  ne  l'exige  pas.  En  effet,  ou  la  signification  est 
"  antérieure  à  la  saisie,  ou  elle  est  postérieure.  Si  elle  est 
"  antérieure,  et  qu'il  n'en  donnât  pas  connaissance,  il  recon- 
"  naîtrait  qu'il  doit  toujours  directement  au  saisi  ;  que  la 
"  saisie  faite  sur  celui-ci  est  valable  ;  et  s'il  ne  dénonçait  ce 
"  transport  qu'après,  il  serait  passible  de  tous  les  frais  qxCau- 
"  rait  occasionnés  son  retard."  Dans  la  Louisiane,  où  la  saisie- 
arrêt  est  soumise  aux  mêmes  règles  qu'en  France  et  en  Bas- 
Canada,  les  tiers  saisis  sont  toujours  relevés  des  jugements 
rendus  sur  des  déclarations  erronnées.  Les  Louisiana  Reports, 
vol.  13,  p.  465,  nous  en  offrent  un  ca«  remarquable.   Les  tiers 
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saisis  avaient  déclaré  qu'ils  avaient  ''  104  baies  of  cotton,"  sans 
dénoncer  lies  saisies  antérieures.  Jugement  intervint  sur  cette 
déclaration,  et  il  leur  fut,  après,  permis  de  réparer  leur  oubli. 
Ce  jugement  est  de  la  Cour  d'Appel  de  la  Nouvelle-Orléans. 
Le  juge  Eu.stis  difl'ém  de  la  majorité  de  la  Cour,  parce  »^ue  le.s 
tiers  saisis  connaisMuiunt  les  saisies  existantes  au  moment  de 
leur  déclaration.  "  I  do  not  wish,"  a-t-il  cependant  dit,  entre 
autres  choses,  "  to  be  understtx)d  thnt  tliere  umy  not  be  cases 
"  in  which  a  garnishee  would  not  bo  relieved  frorn  the  conse- 
"  quences  of  an  erroneous  answer  ;  but,  in  this  case,  I  consider 
"  the  garnishees  hâve  no  claims  whatever  to  relief,  as  the 
"  matter  stands  before  us.  If  error,  fraud,  violence,  or  the 
"  loss  of  the  property  attached  had  heen  tirged  on  behalf  of 
"  the  gamiahees,  a  différent  case  would  hâve  been  presented  ; 
"  but  the  only  fact  for  which  they  claim  an  exemption  from 
"  the  opération  of  their  judicial  confession,  they  knew  at  the 
"  time  of  making  it  as  well  as  they  do  now,  and  neglected  to 
"  disclose  it  in  their  answers,"  Enfin,  supposons  même  que  tout 
ce  que  nous  venons  de  dire  serait  insuffisant  pour  faire  relever 
les  tiers  .saisis  de  la  condamnation  prononcée  contre  eux. 
Comme  on  a  dû  le  remarquer,  toute  la  jurisprudence  que  nous 
venons  d'indiquer  consiste  à  permettre  la  réparation  de  pui's 
oublis  ou  négligences  de  la  part  des  tiers  saisis.  Mais,  dans  le 
cas  actuel,  il  n'y  a  rien  de  cela.  Le  fait  de  la  signification  du 
transport,  aussi  bien  que  le  montant  réellement  appartenant  à 
James  Walker,  n'ont  été  connus  que  par  accident,  après  la 
signification  du  jugement  sur  les  tiei-s  saisis;  il  y  a  donc  lieu 
à  la  requête  civile.  "  Les  jvbge'tnenU"  dit  l'article  505  de  notre 
Code,  "  qui  ne  sont  puft  sujiceptihleK  d'appel  on  d'opposition, 
"  tel  qu'expliqué  plus  haut,  peuvent  être  rétractés  sur  requête 
"  présentée  au  tribimal,"  etc.  Le  jugement  rendu  contre  les 
tiers  saisis  n'est  pas  susceptible  d'opposition,  aux  termes  des 
articles  483  et  suivants,  ni  d'appel  ou  revision  (par  le  mot 
"appel"  l'article  505  entend  l'appel  à  la  Cour  de  Révision) 
dans  le  sens  des  articles  494  et  suivants,  compris  dans  l'article 
505.  Les  articles  483  et  suivants  ne  pourvoient  pas  au  cas  de 
saisie-arrêt  signifiée  personnellement,  et,  évidemment,  l'article 
494  n'a  rapport  qu'à  la  re vision  des  causes  complètes  dans 
lesquelles  aucun  fait  nouveau  ne  peut  être  introduit.  Il  y  a 
lieu  à  la  requête  civile  "  si  le  jugement  a  été  rendu  sur  pièces 
"  dont  la  fausseté  a  été  découverte  que  depuis,  ou  sur  des 
"  offres  ou  consentements  non  autorisés  et  (pli  ont  été  désa- 
"  voués  après  jugement."  (Art.  505).  Le  jugement  ccmtre  les 
tiers  sai.sis  a  été  rendu  sur  une  déclaration  qui  a  été  trouvée  et 
prouvée  fausse  depuis  la  .signification  du  jugement,  par  la  dé- 
couverte du  transport  de  la  même  créance,  et  la  connaissance  de 
véritable  position  des  tiers  saisis  vis-à-vis  du  défendeur.   Il 
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semble  aux  requérants  (|Ue  c'est  précisément  l'un  dos  cj'.s  de  la 
requête  civile.  On  pourrait  peut-être  ajouter  ici  que  et  juge- 
ment a  été  rendu  sur  un  consentement  non  autorisé  et  qui  a 
été  désavoué  par  la  requête.  William  McNaughton,  comme 
membre  de  la  maison  Sincennes  et  McNaughton,  avait-il  au- 
torisation suffisante  pour  faire  la  déclaration  ?  Cet  acte  n'est-il 
pas  au-delà  des  pouvoirs  que  la  loi  suppose  chez  un  associé  ? 
N'est-il  pas  en  dehors  du  cours  ordinaire  des  affaires  pour 
lesquelles  la  société  a  été  formée  ?  Les  recjuérants  n'in.sistent 
pas  plus  longtemps  sur  ce  (|ue  leur  cas  est  un  de  ceux  de  la 
requête  civile  :  il  vient  certainen)ent  sous  l'article  (524  ;  à  tous 
événements,  ils  ont  confiance  (ju'ils  obtiendront  justice  ;  et, 
s'ils  ne  l'obtiennent  pas,  ce  sera  certainement  le  cas  de  dire, 
Hurarnuvr  jus,  ftumyna  iiijurm  ;  car  il  ne  leui"  restera  pas 
d'autre  expédient  que  celui  de  payer  deux  fois  le  même  mon- 
tant, et  encore  dans  une  affaire  où  ils  n'ont  aucun  intérêt 
personnel. 

Colston  représenta  les  tiers  saisis  à  l'argument  et  cita,  en 
outre,  les  autorités  suivantes  :  Code  Civil,  art.  1245:  Arrêt  du 
2H  mai  1841,  33  Dalloz.  Rép.  de  Jur.,  p.  1133.  note  :  33  Dal- 
loz.  p.  1206,  n^  5528. 

Ross,  pour  le  demandeur,  soumit  les  propositions  et  autori- 
tés suivantes:  16  Merlin,  Rép. de  Jur.,  v*-'  Juyeniciil,  §  3,  n*^  4, 
p.  187  :  "  A  l'égard  des  jugements  définitifs,  la  règle  générale  est 
qu'ils  ne  peuvent  pas  être  reformés  par  les  juges  qui  les  ont  ren- 
dus :  Judex  'posteà  qmvni  .-temel  ftentevtiani  aixit,  ponteà  judex 
e»se  desinit.  Et  hoc  jure  utimur  ut  judex  qui  wmel  vel  piurin 
vel  minoris condeiiinavit,  avtpliun corr'ufere  nenientiam  ammi, 
lion  po8sit  :  semel  enim  malè  seu  hevè  o^.cio  fivnctuH  est.  Loi 
55  D.  De  rejadicata."  La  jurisprudence  des  ari-êts  a  toujours 
été  conforme  à  ces  lois.  Papon,  liv.  6,  tit.  2,  n  27,  dit  qu'un  ar- 
rêt du  Parlement  de  Paris  du  17  décembre  1555,  a  jugé  qu'après 
qu'une  sentence  est  signée  et  mise  au  greffe,  le  juge  ne  peut  plus 
la  retirer  pour  y  ajouter  ou  diminuer,  qu'il  a  les  vidins  liées. 
Bouvot,  tome  2,  au  mot  Kevtevce,  quest.  3,  fait  mention  d'un 
arrêt  du  Parlement  de  Dijon  du  17  mai  1605,  qui  dérida  (jue 
le  juge  ne  peut  rorriffer  ave  sentence  définitive.  Part.  1  tit-  4, 
chap.  18,  il  dit  que,  par  arrêt  du  Parlement  de  Paris,  du  26 
juillet  1608,  il  a  été  "  Fait  inhibitions  et  défenses  aux 
lieutenant-généraux  et  autres  juges  des  sièges  de  ce  ressort  de 
donner  aucune  sentence  contraire  à  celles  ()ui  seraient  inter- 
venues sur  les  procès  et  différends  pendants  en  leurs  dits  sièges, 
ni  ordonner  sur  recjuête  à  eux  présentée  ou  verbalement  faite 
sur  séance  d'exécuté)-  lesdites  sentences  ou  jugements .... 
sauf  aux  parties  à  se  pourvoir  par  appel  à  la  Cour  pour  leur 
être  fait  droit  ainsi  que  de  rais<m."  Ord.  de  1667,  tit.  35, 
art.  1   (18  Isanibert,  Anciennen   Lois  Françaises,   p.  174)  : 
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"  Les  arrôts  et  jugements  en  tiernier  ressort  ne  pourront  être 
rétractés  que  par  lettres  en  forint;  de  requête  civile,  à  l'égard 
de  ceux  qui  aient  été  parties  ou  dûment  appelés,  et  de  leurs 
héritiers,  successeurs  ou  ayants  cause."  Recueil  de  Jurisp.,  R. 
de  la  Combe,  verhn  "  Erreur,"  p.  303,  n''  2  :  "  p:rreur  de  calcul 
ne  se  couvre  point,  quoique  l'on  ait  compté  plusieurs  fois,  s'il 
n'y  a  eu  jugement  ou  transaction  sur  cette  erreur,"  et  il  cite 
Despeisses,  Des  Ccmfratfi,  tome  1,  partie  4,  section  5,  n"  5,  page 
4(jfi,  qui  dit,  vers  le  milieu  de  la  page,  2e  colonne  :  "  Néan- 
moins l'erreur  de  calcul  peut  être  réparée  même  après  dix  ou 
vingt  ans,  Letj.  calruli  Hjf.  Admiyiistrat.  rer.  ad  civit,  et  dans 
30  ans,  Arcurs.  in  <Uct.  leg.  8,  Quia  Vfrifa»  errore  non  vitia- 
fur,  /.  6,  §  1  jf.  De  ojf.  Praenid.,  sinon  qiCil  y  ait  eu  ar^ét  swr 
Indite  erreur,  dict.  leg.  un  C.  de  evror.  calcul.  Car  alors  la  chose 
adjugée  étant  tenue  pour  \h'\ié,leg.  rea  judicata,  ff.  de  reg. 
jur.,  on  s'en  doit  tenir  à  ce  qui  eut  jugé."  Bioche,  Dict.  de 
Proc,  vol.  6,  page  41,  n*-'  158:  "Le  tiers  saisi  qui,  déclaré 
débiteur  pur  et  simple,  a  payé  plus  qu'il  ne  devait,  ou  qui, 
s'étant  indûment  dessaisi,  a  été  obligé  de  payer  deux  fois,  est 
subrogé  aux  droits  ds  celui  qu'il  a  payé."  Dalloz,  Répertoire 
de  Jurisprudence,  tom.  S9,  verho  Saisie-arrêt,  page  539,  n°  339  ; 
"  Toutefois,  une  déclarai,ion  faite  dans  une  autre  forme  que 
celle  trocée  par  la  loi,  n'aurait  pas  moins  pour  effet  de  lier  le 
tiers-saisi  vis-à-vis  du  saisissant,  aiirtoxit  si  elle  était  acceptée 
par  ce  dernier.  Ainsi,  il  a  été  jugé  que  lorsqu'un  tiers  saisi  fait, 
sur  le  procès-verbal  de  saisie,  une  déclaration  qu'il  signe  et  par 
laquelle  il  se  reconnaît  débiteur  du  saisi,  il  n'est  plus  recevable 
ensuite  à  contredire  cet  aveu  en  soutenant  qu'il  est  libéré." 
Corpus  Juris  Civilis,  lib.  50,  tit.  17,  n"  203.  "  Quod  quis  ex 
çulpa  sua  damnuni  sentit,  non  ivtelligiturdamnum  sentire." 
/riem,  n°  207:  "  Res  judicata  pro  veritate  accipitur."  Idem, 
lib.  42.  tit.  8,  lex.  24,  p.  144  :  "  Jus  civile  vigilantihus  scriptum 
est  ;  ideo  (quoque)  non  revocatum,  id,  quod  percepi."  Vigilan- 
tihus non  dormientihus  subvenit  lex. 

"  The  Court,  considering  that  garnishees  are  not  parties  to 
the  suit  in  which  they  are  required  to  appear,  but  are  com- 
pelled,  under  the  axithority  of  the  court,  and  for  the  advan- 
tage  of  the  suitors,  in  the  case  in  which  the  garnishees  are 
summoned,  to  act  as  guardians  of  any  propcrty  seized  in  their 
hands,  and,  therefore,  that  the  rules  of  law  which  applj'  to 
judgments  rendered  between  the  parties  to  a  suit  do  not  apply 
as  to  ordcrs  or  judgments  made  with  respect  to  garnishees, 
who  are  not  such  parties  ;  and  considering  that  the  allégations, 
as  to  matters  of  fact  contained  in  the  pétition  of  the  garni- 
shees, are  not  denied  by  plaintiff  and  are  proved  by  the 
affidavits  filed,  and  that,  under  the  circumstances  of  the 
présent  case;  it  would  be  unreasonable  and  unjust  to  compel 
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the  parnisliecs  to  pny  the  suni  oF  eight  liundrod  and  eighty 
one  dollars,  with  intore.st  and  rosts,  inentioned  in  tli«;  judg- 
nient,  sololy  on  account  of  an  involnntary  and  blaniolcss 
inistakc  on  tlit'ir  part,  in  the  conrst'  of  procecdinjLîs  forcod 
upon  tlu'm  witiiout  tlun'r  consent,  at  the  instance  and  for  tluf 
benefit  of  the  party  who  now  seoks  to  take  advantrt^e  of  the 
niistake  ;  it  is,  in  conséquence,  considered  and  adjnd^ed  that 
the  j^arnishees  niay,  within  tifteen  days  froni  the  service  upon 
thein  of  this  judgnient,  inake  a  nevv  déclaration  accordinf;  to 
tlu'  facts  of  the  case;  on  this  condition,  however,  that,  within 
eiffht  days  froni  the  service  upon  the  pirnisj.oes  of  a  copy  of 
this  judtTinent,  the-y  paj'  to  plaintiff  ail  the  cot.ls  to  which  lie 
lias  heen  subjected  by  reason  of  the  nmkinj,'  of  *  lie  déclaration 
which  the  pirnishees  now  represent  as  erroneous  ;  and,  in 
default  of  the  said  costs  beinfj  paid  within  the  delay  afore- 
said,  then  the  permission  hereby  ^ranted  to  thein  shall  cease 
to  hâve  any  force  or  effect  ;  and  the  court  doth  reserve  to 
pronounce  hereafter  upon  tlie  reniainder  of  the  conclusions  of 
the  pétition  of  the  gariiishees.  (14  J.,  p.  (50) 

D.  GmouAiii),  avocat  des  tiers  saisis. 

Casauj/f,  Lanolois,  Angers  and  Colston,  conseils. 

Ross,  avocat  du  demandeur. 


INSURàNCE  AGAINST  FIRE.-JURT  TRIAL. 

SUPERIOR  Court,  Montréal,  17th  December,  1869. 

Coram  Mackay,  J. 

Rolland  v/t  The  North  British  and  Mercantile  Insur- 
ance Company. 


Hi-id:  1.  Tliat  an  insnrance  of  ^'oods  described  as  being  in  nos317, 
319,  St.  Paul  Street,  does  not  cover  goods  in  the  promises  n"  31ô  ndjoin- 
injr. 

2.  The  verdict  of  a  jury  will  be  set  aside  for  misdireotion  on  tbe  part 
of  the  judge,  or  if  coritrary  to  the  évidence  at  the  trial. 

This  WHS  a  motion  for  a  new  trial,  in  a  case  tried  by  a  spé- 
cial jury  before  Mondelet,  J.,  for  the  following  i-easons  : 
Ist  Because  the  verdict  is  contrary  to  the  évidence  ;  3rd  Be- 
cause  plaintifF's  total  loss,  in  the  premises  nientioned  in  the 
policy,  vvas  proved  to  be  only  $1,.346.13,  whilst  the  verdict 
tinds  it  at  .Ç35,102.90  ;  4th  Because  the  jury  considered  and 
valued  the  ^oods  and  eflects  in  n''  315  St.  Paul  Street,  the 
house  adjoining  the  building  de.scribed  in  the  policy,  plain- 
tiff's  exhibit  n"  1  ;    5th  Because  the  learned  judge  presiding 
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lit  the  trijil  ii(liiiitt(ui  ille^'ttl  »n'i(l«'iK'«',  to  wit:  of  tlin  tlcHtruc- 
tioii  of  iind  value  <>t'  ^oocIh  of  plaintitf'  iii  n"  ÎJI5,  and  this  whh 
coiisitlered  liy  tlic  jury  ;  (itli  H»!t'au.se  thejud^e  aiso  in.stnicted 
tliu  jury,  tt'Iling  tluMn  that  tliry  niiglit  look  at  surroundin^ 
circunistanc»'.s,  iii  onliT  to  ^vt  at  tlie  intention  of  the  parti»'» 
to  iuHure  tlu!  ^oods  ii)  n""  Ml 5,  tlu;  policy  covering  gooilN  only 
in  .'il 7  and  MIO;  7tli  Mt'causo  tlie  verdict  îh  dofective  and 
incomplète,  particulariy  the  answer  to  the  nintli  (|ueHtion,  the 
total  loHsos  Ilot  being  stated,  and  no  <liHtinction  huing  niade 
lietween  the  Iosh  of  newing  machines  and  that  of  toolw,  &c. 

Mackay,  J.  :  In  ()ctol»er,  I8<)8,  plaintitf  instituted  an  action 
against défendants,  for  the  recovery  of  !?()()00,  amount  insured 
under  a  policy  j{'ranted  liy  them.  eovering  $4,000,  on  bot)ts. 
shoes,  ieather  and  tindings,  in  a  three-story  stonu  and  gravel 
roofed  huildinu',  n""  .SI7  and  81  î),  St.  Paul  Street,  Montréal, 
and  .'i'^2,000,  on  sewing  machines  and  tools  therein.  The  insur- 
ance  was  froin  2()th  Febiuary,  I8GH,  to  20th  February,  lH(ii). 
On  the  21st  Mareh.  IMOH,  a  tire  happened  and  the  building 
mentioned  in  the  policy  was  partly  desti'oyed,  and,  says  plain- 
tift's  déclaration,  "  the  stock  in  trade,  sewing  machines  and 
tools  therein  described  and  covered  by  said  policy,  then  con- 
tained  in  the  said  building,  of  great  value,  to  wit:  exeeeding 
$35,000,  wer»'  damaged  and  destroyed,  whereby  plaintitt  sus- 
tained  damage  to  an  extent  far  exeeeding  $4,000  in  boots, 
shoes,  Ieather  and  findings,  and  exeeeding  $2,000  in  sewing 
machines  and  tools  likewise  coiitiiined  therein.  Ail  notices 
wen^  given  (it  issaid)  and  défendants  ai'e  liable."  Conclusions 
for  the  vvhole  sum  insured,  $6,000,  and  for  a  'rial  by  jury. 
The  défendants  pleaded,  firstly,  that.  before  and  at  the  date 
of  the  [»olicy,  plaintitf  infonned  défendants,  that  he  had,  pns 
vious  to  date  of  policy  insured  the  same  articles  for  $6,000  in 
the  Citizens'  Insurance  (?ompany  ;  for  $12,000  in  the  Scot- 
tish  Provincial  Company,  an(l  for  $4,000  in  the  Connnercial 
Union;  that  the  policy  which  plaintif!' h eld  was  subject  to 
the  condition  that,  in  ca.se  of  other  insurances,  défendants 
should  be  liable  only  for  a  rateabl»;  proportion  of  any  loss 
suftered  by  plaintiff*.  The  défendants  recite  the  plaintiflTs 
other  insurances,  for  instance,  for  $4,0()0,with  the  Commercial 
Union  :  on  stock,  boots,  shoe.s,  Ieather  and  findings,  including 
sewing  machines,  and  .so  with  the  Scottish  Provincial  Com- 
pany. The  insurance  with  the  Citi/en's  Company  does  not 
mention  "  sewing  machines."  The  plea  goes  on  to  say  that  ail 
plaintiff's  loss,  by  tire,  in  n"*  817  and  319,  St.  Paul  Street, 
was  $1346.13.  $331.07  was  ail  tliat  rateably,  un<ler  the  con<li- 
tions  of  their  policy,  défendants  had  to  pay,  and  that,  on  the 
IHth  June,  1868,  thia  amount  had  been  tendered  and  reiu.sed. 
The  plea  repeats  this  tender  and  concludes  for  the  disun'ssal 
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ot'  pliiintiHT'H  action  for  uny  iiiiumut  Ix-yoïid  it.  Kroin  tlie  «'vi- 
<l«!nct!,  it  uppcars  tlmt  tin-  iiiHuranc»'  hv  plaintif!'  was  <>fl»'fttMl 
througli  (ItitViwIantH'  agent  Fiiuteux.  Fauteux  nefUis  to  liav».- 
lieon  Iteating  ahout  t'or  Itusiiit'ss,  visiting  t'rt'cpicntly  at  Hol- 
lund'H  place,  tn  St.  Paul  Strut-t.  Hc  solicited  tlir  insurance 
ami  gave  the  l'eceipt  l'or  tlic  pn-mium.  after  wliicli  tlie  policy 
was  isHiitMl.  Tho  sulijects  inMUred  wcrc  goods,  Itoots,  hIio*'s, 
st'wing  nwicliines,  Sîc,  containud  in  tlie  building  .'{17-19,  St. 
Paul  Stnet  (nicaning  8I7  and  'Mi*  St.  Paul  Street).  Tliis 
laiilding.  the  pro))erty  oi'  Rolland,  liad  two  doors  ot'  entrance 
<)U  St.  Paul  Street,  n"  :{17  Iteing  for  plaintiH's  office  and  ware- 
liouse,  and  319  for  the  woj'knien's  entrance.  Next  to  thi«  Imil- 
ding  (n"  315)  was  a  house  owned  hy  one  Jodoin  and  occu- 
pied  by  (*oghlan.  Rolland,  in  DicendKîr,  18<)7,  lea.sed  froni 
(îoghlan  the  third  story  of  thi.s  n"  315  and  pierced  a  door 
of  eoinniunication  hetween  it  and  hi.s  (;Htahlisiunent,  in  the 
hf)UHe  n""  317-319.  Rolland  had  no  lise  of  the  entrance  to  315 
froni  St.  Paul  Street.  Coghian  alone  iised  it.  Without  going  to 
the  third  story  of  Rolland  s  house,  noliody  eould  .se<'  any  coui- 
niunication  hetween  said  317  and  319  and  the  third  story  of 
siiid  315  that  Rolland  had  leased  frcMu  Coghian.  It  is  nut 
proved  that  Fauteux  knew  of  Rolland'.><  having  ailded  thèse 
apartuients  to  his  estal)lishnu'nt.  "  //  aardit  dû  en  avoir 
cnfHiida  pdder,"  says  the  witness  Liurin  ;  yet,  it  is  not 
[)rovcd  that  he  did  kiiow,  or  that  any  person  did  .speak  to 
hini  of  it.  It  is  not  proved  thut  he  ever  was,  after  1866,  in 
the  third  s-tory  of  Rolland's  hoti.se  317  and  319.  It  is  douhtful 
if  he  was  even  in  the  .'second  after  1.S66.  and,  then,  there  wus 
no  oponing  at  ail  couununicating  with  apartnients  in  n'  315. 
The  Hre  originated  in  n'''  315  (C'oghlan's).  What  Rolland  had 
in  317  and  319  was  daniaged  only  hy  vvater  and  snioke, 
caused  hy  the  fire  in  Coghlan's.  The  apartnients  in  315  are 
spoken  of  in  various  ways  by  plaintitfs  witne.sses,  principally 
with  a  view  to  establish  what  is  a  fact,  that  they  were  part 
of  the  establishment  of  Rolland  Rtjlland  was  dreudful  loser 
by  the  fire  of  Mardi,  and  \ve  hâve,  under  his  own  hand,  a 
statenient  of  his  loss  exactlv.  He  lost  $1,340.13  in  the  Vaiild- 
ing  317  and  319,  he  lost  more  than  S33,00()  in  the  j.art  of  the 
building  leased  from  Coghian,  315.  On  Kith  February,  IS67, 
plaintiflP  had  insured  with  the  Citizens'  Insurance  Coinpany 
on  goods  and  stock  in  317,  and,  on  15th  Mardi,  he  Itad  insur- 
ed with  the  Lancashire  on  goods  in  317,  but  none  of  thèse 
policies  mentione  1  315  or  any  part  of  it.  The  leai-ned  juf^e 
who  presided  at  the  trial  reports  that,  in  charging  the  Jtirv. 
hetold  them  that,  with  respect  to  the  question  whether  plain- 
tiff  had,  or  had  not,  insured  the  stock  in  two  apartnients  on 
the  third  and  fourth  fiàts,  connected  with  and  forming  part 
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of  his  establishment,  and  wliicli  he  proved  lie  had   been  in 
possession  of  sometinie   previously  to  and  at  the  time  of  the 
insurance  eH'ected  with  défendants,  there  were  circumstances 
whicli  the  jury  nii^ht  call    to  their  assistance,  if  re(|uired,  to 
enable  theni  to  arrive  at  a  conclusion  one  way  or  other  ;  such 
as,  for    instance,   tiie   considération  whether  plaintili'  would 
hâve  been  so  iiniu'udent  or  so  iiisane  as  to  no^lect  to  insure 
the  valuable  stock  he  had  in  the  tvvo  apartnients  over  n*^'  815, 
if  they,  in   fact,  foruied  part  of  his  establishment.  "  I  adde<l," 
says    the  learned  jud^e,  "  that  such  circunistances  did   not 
prove  that  <lefendants   and   plaintitt"  had   actually   had    the 
intention  of  etiectint;  an   insurarjce   on  the    stock    in    tlîose 
apartments.    It   was   for  the  jury  to  décide   whether    those 
apartnients  were  a   part  of  plaintitfs  establishment,  -ind  for 
thejur}'  alone."  In   answer  to  the  question  :  "  Was  the   pro- 
perty  of  plaintiff  then  being  in  the  said  premises  and  tirstly 
mentioned  in  the  said  policy,  consistin<^  of  lioots,  shoes,  leather 
and  Hndings,  injured  (jr  destroyed  by  the  said  tire,  and  if  so, 
of  what  value   was  the  same  and   at  what  aiuount  do  you 
estimate  the  dauiage  and  loss  thereto  caused  by  the  tire?"  The 
jury  hâve  found  :  "  Yes,  it  was  injured  and  destroyed.dauiagc 
and  loss  $3.5,112.!)0.  "    Iii  answer  to  the  (jucstion  :  "  Were  the 
sevvinj;  machines  aud  tools,   the  property   of  plaintiff  then 
being  in  the  said  piemises,  and  second ly  mentioned  in  the 
said  policy,  also  injured  or  destroyed  by  the  said  tire,  and  if 
so,  of   what   value   were  the  sewing  machines,  and   of  what 
value   the   tools,  ami   at   what  amount  do  you  estimate  the 
dama^re  and  loss  caused  by  the  tire  to  the  said  sewing  ma- 
chines and  to  siid  tools  ?"  The  jury  tind  :  "  Yes,  injured  and 
destroyed,   loss  and  damage,  8280.55."   One  juror  dissented 
from  paying  on  goods  in  n*^  815.  The  défendants  objected  at 
the  trial  to  part  of  the  judge's  charge,  wherein  (say  défen- 
dants)  the  jury    was    referred    to   the  surrounding  circum- 
stances, in  oi'der  to   explain   the   polic^'  of  insurance,  and  the 
intention  of  the  parties  (plaintiti'and  défendants),  in  insuring, 
and  to  ascertain   whether  the  contents  of  the  two  apartments 
or  rtats  abovt;  Coghlan's  in   n'-*  315,  were  insured  under  the 
said  pohcy.    (The  Hon.  Judge  hère  read  the  r^'asons  already 
stated).    At  the  argument  on   tins  motion,  défendants  com- 
plained  that  they  were  having  fastened  upvu  them  obligations 
never  assumed  by  them  ;  that,  whereas,  plaintiff  had  not  even 
declared   upon   any   loss  in  n*-'  815,  and  had  not  insured  any 
property  in  it,  évidence  was   admitted  as   to  loss  by  plaintitt' 
there,  and  the  jury  was  direeted  that  they  niight   consider 
what  Rolland  had  there,  if  the  things  were  part  of  his  esta- 
blishment; that  the  jury  thereupon  found  Rolland's  loss  there- 
in,  improperly  returned  it  as  loss  in  the  premises  mentioned 
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in  défendants'  policy  granted  to  plaintitf,  niaking  an  untrue 
finding,  imlirectly  eondenining  défendants  to  pay  for  a  loss 
that  they  had  never  contracted  to  pay  foi-.  For  plaintitf  it 
was  said  that  Fauteux,  défendants'  agent,  knew  ail  about 
Rolland's  place  in  Saint-Paul  street  ;  that  ail  the  stock  in 
tra<le  anu  property  in  Rolland's  establishment  there  was 
nieant  to  be  insured  ;  that  the  description  was  défendants', 
and  the  poliey  oiight  to  be  interpreted  «gainst  défendants  ; 
that  it  iiiight  be  interpreted,  and  in  faet  reciuii'ed  interpréta- 
tion to  enahle  us  to  get  at  what  was  or  is  ineant  by  the  nuni- 
h[iv  •'  19  "  as  the  nund)er  of  the  building  referred  to  in  the 
policy  (the  policy  reading  817-1!)  ;  that  the  risk  was  not 
greater  by  Rolland's  having  had  in  use  part  of  815,  &c.  The 
treatises  say  that  it  is  oi  the  essence  of  the  contract  of  Insu- 
rance of  inov(  ables,  that  the  things  and  their  position  should 
be  known  and  understood  by  both  parties;  that  the  place  in 
which  goods  are  is  always  a  iiiolif  (létcrini iiauf  of  or  for  the 
contract.  It  is  never  indiffèrent  to  the  insurer  to  hâve  it  pro- 
perly  stated.  When  goods  are  insured  in  a  building,  there 
ought  to  be  uoiuinuiiicated  to  the  insurer  ail  information  to 
enable  hi<:i  toappreciftco  the  risk  ;  for  instance,  of  what  uiate- 
rials  the  building  is,  its  situation,  distance  from  other  build- 
ings, whether  connectée!  vvith  otliers  and  so  forth.  There  inust 
be  perfect  understanding  as  to  the  subject  insured,  else  there 
caii  be  no  tru^3  cou  veut  ion.  CorréUifioii  de  rolonféis  absolute- 
ly  )'e(|uired  to  operate  a  contract.  But,  if  both  parties  hâve 
agreed  upon  the  substance,  if  the  insurer  know  what  lie  is 
taking  risk  upon,  a  uiere  inaccuracy  of  de.scrij)tion  mav  not 
hurt.  In  the  présent  case,  ïov  instance,  the  policy  describes 
the  goods  insured  as  in  building  n""  3l7-lî(  Saint-Paul  street. 
This  is  an  inaccuracy  and  so  the  building  817-81î>  will  be 
held  to  be  nieant.  Rolland  hat'.  .<at  one  building,  the  volonté 
of  the  parties  was  conccning  it  and  not  eoncerning  "  If)  "  in 
wliich  Rolland  had  no  mterest.  But  froiri  this  we  niust  not 
go  otF  to  allow  the  plain  words  of  a  written  contract,  that  in 
their  st^'ict  sensé  can  Vte  carri<!d  into  eHt.'ct,  to  be  explained 
away  or  extend'id  by  parole  tcstimony.  In  the  pre.scnt  case,  for 
instance,  the  buildin.»;,  locns  in  qiio,oï  the  goods  insured  is  so 
plainly  descrilted  that  there  is  no  doubt  about  it.  It  is 
Rolland's  building,  not  .lodoin's.  Suppose  Rolland  had  sold  his 
building  by  the  very  sanie  description,  surely  nothing  would 
hâve  pas.sed  of  815.  As  said  before,  the  Court  does  not  .see 
that  Fauteux  knew  ail  about  Rolland's  establishment.  It  does 
not  believe  he  ever  saw  or  knew  of  the  communication 
between  817  and  815.  When  was  he  informed  of  it  ^  Rolland 
seems  to  hâve  been  so  imprudent  as  not  to  inforni  the  other 
Insurance  Companies  of  it.    The  couuuunicatiou  hud  existed 


16 


IIAPPORTS  JUDICIAIRES   RÉVISÉS 


but  for  II  .sliort  tiiiie  bet'oi'e  thc  iiisurance  with  défendants, 
perhaps  two  nionths.  Is  it  proved  that,  at  uny  tinie  after  the 
communication  was  made,  Fauteux  had  been  up-stairs  at 
Rolland's  ?  Would  any  iiian  liave  supposed  a  communication 
such  as  dcscribed  in  this  case  to  hâve  béer»  made  in  the 
■mitoyen  wall  between  Rolland  and  Jodoin  ?  But  suppose  that 
Fauteux  did  know  of  the  communication  and  that  Rolland 
had  rooms  in  Jodoin's  house,  315,  it  would  not  follow  that 
necessarily  315  was  insured  or  meaiit  to  be  so.  Suppose  that 
Fauteux  and  défendants  knew  whore  Rolland  kept  ail  his 
goods,  and  that  some  were  in  Jodoin's  building,  315,  does  it 
follow  that,  therefore,  those  in  315  were  ipsured  :  that  défen- 
dants insuring  317  and  319  are  to  pay  aiso  for  the  goods  in 
315  ?  According  to  Rolland,  though  the  tire  had  burned  noth- 
ing'but  315  and  what  was  in  it  défendant  would  hâve  to  pay 
for  it,  under  their  covenant  in  this  policy  covering  goods  in  a 
particular  building  named  317  and  319.  But  this  would  be  to 
maltreat  ail  principle  and  justice.  "  The  subject  insured  was 
the  establishment  with  its  appurttinances."  says  Rolland's 
counsel.  The  policy  reads  not  so,  but  that  the  good-v,  stock, 
machines  and  tools  in  the  building  n'"*  317  and  319  are 
insured.  This  building  was  the  property  of  Rolland,  while  315 
belonged  to  Jodoin.  Between  the  two,  the  presumption  of  law 
is  that  a  dead  wall  exists.  The  plaintift"s  déclaration  recites 
cause  of  action  from  pcjlicy  covering  pro[>erty  in  building 
n""  317  and  319.  It  states  plaintiff's  loss  to  be  from  destruc- 
tion therein  of  his  goods  and  machines:  in  re.spect  of  nothing 
else  is  the  condemnation  of  the  défendant  sought.  Not  one 
Word  is  there  of  n^  315,  nor  a  word  complaining  of  the  policy 
as  uiis-describing  or  erroneously  describing  the  place  in  which 
the  goods  insured  were  contained.  It  was  said  at  the  argument 
that  the  description  in  the  policy  was  the  défendants,'  and  to 
be  interpreted  against  them.  Allow  that  the  description  is  the 
défendants,'  it  is  ïiot  obscure  :  it  cannot  be  interpreted  to 
mean  two  buildings,  mentioning  only  one.  They  wrote  a  plain 
limitation.  It  was  lawful  to  (lo  so.  An  Insurance  Company 
may  insure  a  tlat  of  a  house,  or  goods  in  it,  or  goods,in  a  wing 
of  a  house.  So  if  a  man  own  a  store  comprised  of  three  or  ten 
houses  upon  a  street,  any  one  of  thèse  may  be  the  subject  of 
insurance.  If  lie  insured  only  one,  in  vain  would  he  ask  the 
insurers  to  pay  for  anj'  of  the  others,  if  destroyed,  and  it 
would  be  quite  indiffèrent  that  ail  were  crnnected  togethei* 
and  used  in  the  one  trade  or  made  up  the  one  establishment 
of  the  a'ssured.  There  are  not  degrees  of  exclusiveness  in 
insurance.  The  place  described  is  insured.  What  is  outside  of 
it  is  excluded,  and  there  is  no  <litt'urence  between  ten  feet  of 
distance   and   a  mile   from    the   place   covered.    Nothing  is 
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covered  tliat  is  not  included.  If  a  man  mean  to  insure  his 
"  establishment  "  let  him  do  so  eo  nomine,  and  ail  that  belongs 
to  it  will  be  covered.  It  was  said  that  the  risk  was  not 
greater  from  Kolland's  using  315.  The  facts  of  the  case  refuie 
this  argument  conclusively.  But  supposing  that  no  increase  of 
risk  was  présent,  it  does  not  follow  that,  therefore,  the  goods 
lost  in  315  were  to  be  paid  for  by  the  défendants.  Let  us  refer 
again  to  the  motion  for  a  new  trial.  It  is  repeatedly  said  that 
the  application  for  new  trial  is  a  direct  appeal  to  the  justice 
and  laws  of  the  country.  Misdirection  to  the  jury  by  the 
learned  judge,  who  pi'csided  at  the  trial,  is  the  principal  coni- 
plaint  of  défendants.  That  the  verdict  is  contrary  to  the 
évidence  is  another.  The  learned  judge  charged  as  already 
stated.  I  say  it  with  some  diffidence,  but,  in  my  opinion,  the 
charge  of  the  learned  judge  ought  not  to  be  supported.  There 
ought  not  to  havo  been  allovved  questions,  indirectly  even,  as 
to  whether  plaintiti'  had  insured  the  stock  in  the  two  apart- 
ments  in  315.  It  was  not  properly  matter  for  considération 
whether  the  plaintitf  would  hâve  been  so  imprudent  as  to 
neglect  insuring  his  stock  in  315.  It  was  not  correct,  in  my 
opinion,  to  charge  that  it  was  for  the  jury  to  décide  whether 
those  apartmonts  were  part  of  the  plaintifF's  establishments. 
The  jury  lia<l  properly  nothing  to  return  about  315.  It  is  clear 
that  under  tlio  directions  received  by  tliern  they  hâve  valued 
the  goods  lost  in  315.  Ail  the  jurors  but  one  are  for  making 
défendants  pay  for  the  goods  in  315.  The  jury  hâve  found  a 
verdict  contrary  to  the  évidence,  nameh'  that  in  the  preinises 
inontioned  in  défendants'  policy,  the  plaintitf  s  loss  wa.s  i?35,- 
11 2.00.  Tlu!  plaintirt,  himself,  in  his  claim  writes  this  down 
as  not  the  case.    !?33,7()(i.77  is  reported  by  him  as  lost  in  315. 

"  Considering  that  there  was  misdirection  of  the  jury  on 
matters  material  ;  considering  the  verdict  to  be  contrary  to  the 
évidence  upon  the  points  of  loss  and  value  ;  considering,  fur- 
ther,  some  of  the  findings  defective  and  unclear,  for  instance 
the  ninth  and  the  fourth  findings,  the  Court  lias  to  grant 
défendants'  motion.  The  verdict  is  set  aside  and  motion  for  a 
new  trial  granted."  (14  J.,  p.  09) 

Cartier,  PcniiNViLLE  and  Bétournay,  for  plaintitf'. 

Kdwahi)  Carter,  Q.  C,  Counsel. 

Wm.  h.  Kerr,  for  défendant. 
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EVIDENCE. 

Court  of  Review,  Montréal,  30th  December  1869. 

Coraiu  MoNDELET,  J.,  Berthelot,  J,,  Mackay,  J. 

Miller  vs  Kemp,  and  J.  C.  Baker  et  al.,  tiers  saisis,  and  Levi 
Kemp,  contesting,  and  Jesse  Thayer,  intervening,  and 
LiNUs  O.  Thayer  et  al.,  reprenants  l'instance. 

Held:  ïhat  verbal  évidence  is  inadniiHsible  to  prove  payinent  of  a 
debt  (lue  umler  a  judgment,  although  Ihe  debt  were  originally  of  a  com- 
mercial nature. 

A  saisie-arrêt  was  issued  on  the  16th  September,  1864,  upon 
a  judgment  rendered  on  the  18th  February,  1843,  and,  under 
it,  a  considérable  sum  of  rnoney  was  attached  in  the  hands  of 
the  tiers  saisis.  The  défendant  appeared  on  the  return  of  the 
writ,  and,  afterwards,  contested  the  attachment,  alleging,  in 
effect,  that  the  aniount  due  under  the  judgment  had  been 
transferred  by  plaintifl'  to  Jesse  Thayer,  pending  the  suit,  and 
that  after  the  rendering  of  judgment,  the  whole  amount  of 
debt,  interest  and  costs  had  been  paid  to  Thayer  by  défen- 
dant. Tliayer  intervened  in  the  cause,  praying  to  be  declared 
proprietor  of  the  judgment,  under  the  deed  of  transfer 
referred  to.  Issue  was  joined  on  défendant'»  contestation, 
Thayer  specially  denying  the  alleged  fact  of  payment.  On  a 
copy  of  the  transfer  being  produced,  it  was  ascertained  that 
the  suui  transferred  was  £88  7  7,  leaving  a  small  balance  of 
debt  and  the  costs  of  suit  not  included  in  transfer.  A  retraxit 
was  thereupon  tiled  by  Tliayer,  reducing  his  demand  to  the 
sum  transferred  and  interest.  At  the  enquête,  Thayer  was 
exaniined  as  a  witness  on  behalf  of  défendant.  He  denied 
positively  that  any  part  of  the  judgment  had  ever  been  paid 
to  him.  Vx.-h.  Kemp,  defendant's  son,  was  exaniined.  He 
stated  that  lie  had  been  sent  into  town  bv  his  fath«,'r,  a  few 
days  after  the  rentJering  of  the  judgment,  and  that  he  had 
then  and  there  paid  Thayer  the  amount  transferred,  and  had 
paid  the  costs  of  suit  and  balance  of  debt  and  interest  toplain- 
tiif  or  to  his  attorneys,  Fisher  and  Smith  ;  that  he  had  taken 
receipts  from  Thayer  and  from  piaintitî',  or  Fisher  and  Su  ith, 
for  the  amounts  paid  to  them  respectively  and  had  given 
them  to  his  father  on  his  return  home.  A  part  of  the  amount 
required,  he  said,  had  been  previcusly  borrowed  by  his  father 
on  a  joint  promissory  note  for  £100,  signed  by  himself  and 
one  or  two  others  as  sureties.  The  examination  of  this  witness 
was  objected  to  by  Thayer,  on  the  ground  that  verbal  évi- 
dence could  not  be  adduced,  to  prove  payment  of  a  debt  due 
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unrl(!i*  a  judgment.  A.-L.  Baker,  défendants  brother-in-law, 
reiiieinV>ereil  that  a  smn  of  £100  had  been  borrowed  by  déf- 
endant for  tlie  purpose,  as  witness  was  infonned,  of  paying 
otf  Miller'.s  judgnient.  He  had  no  personal  knowledge  of  tlie 
payment.  After  the  closing  of  G.-L.  Kenip's  déposition,  two 
papers  were  produced  by  défendant  as  having  been  discovered 
in  the  interval,  one  being  a  statenient  of  debt,  interest  and 
costs,  with  £88  7  7  deducted,  as  transfen-ed  to  Thajer,  and  a 
receipt  below  by  Fisher  and  Smith,  dated  3rd  April,  1848,  for 
£22  16  0  on  accoant  ;  the  other  being  a  letter  froin  Fisher 
and  Smith  to  défendant,  dated  12  February,  1845,  acknowl- 
edging  receipt  of  bahmee  of  £2  G  8i.  Judge  Smith,  exam- 
ined  on  behalf  of  intervening  party,  ftroved  the  receipt  and 
letter  to  be  in  the  handwriting  of  his  partner,  tho  late  D.  Fisli- 
er,  and  tliat  he  and  his  partner  liad  acted  merely  as  tlie  attor- 
ncys  of  Miller,  and  notof  Thayer  ;  he  knew  nothing  as  toany 
payment  mude  to  Thayer.  At  the  hearing  of  the  cause,  before 
Mr  Justice  Monk,  the  intervening  party  moved  to  reject  the 
évidence  of  G.-L.  Kemp.  This  motion  was  granted,  and  judg- 
nient rendered,  dismissing  the  conteSu^..xon  tiled  by  défendant. 
At  the  hearing  in  review,  RoBERTSON,  for  défendant,  con- 
tended  that  the  question  was  one  of  proof.  Fr(jm  the  receipt 
and  letter  produced,  signed  by  F'isher  and  Smith,  coupled  with 
the  dépositions  of  G.-L.  Kemp  and  A.-L.  Baker,  it  sufficiently 
appeared  that,  shortly  after  the  rendering  of  the  judgment  of 
I8tli  February,  1843,  the  amount  of  it  was  paid,  less  the 
balance  of  £2  Ô  Hh,  acknowledged  as  paid  by  the  letter  of  12th 
February,  1845.  It  was  very  unlikely,  when  défendant  was 
proved  to  hâve  been  always  a  man  of  considérable  means  ; 
that,  from  1848  to  1864,  no  steps  sliould  hâve  been  taken  to 
enforce  payment  of  the  judgment  if  it  had  remained  due.  The 
l'eceipt  taken  by  G.-L.  Kemp  from  Thayer,  it  is  true,  was  not 
forthcoming,  but  from  the  great  lapse  of  time,  it  might  fairly 
be  presumed  to  hâve  been  lost.  The  évidence  by  paroi  testi- 
muny,  he  submitted,  was  properly  adduced,  and  the  proof  of 
payment,  ail  that  could  reasonably  be  expected  iifter  the  lapse 
of  upvvards  of  years.  The  cessioiinaire  Thayer  vvould  appear, 
without  explanation  of  any  kind,  to  hâve  i-emained  perfectly 
quiet  during  ail  this  period,  without  troubliiig  the  défendant, 
or  asking  payaient  from  him.  This  was  easily  explaincd,  if 
G.-L.  Kemp's  évidence' be  taken  as  true.  The  missing  receipt, 
though  sought  for,  could  not  be  found.  He  submitted,  how- 
ever,  that,  even  though  the  court  should  be  of  opinion  to  ex- 
clude  paroi  évidence  in  proof  of  payment  of  a  debt  due  under 
a  judgment,  yet,  the  receipt  and  letter  signed  by  Fisher  & 
Smith  formed  asufticient  comme ncenient  de  preAive  par  écrit 
to  entitle  tiie  défendant  to  the  benetit  of  Kemp's  évidence, 
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and  tho  case  woukl  tlien  Ite  found  to  be  fully  inade  out.  The 
following  autliorities  wcre  cited  in  support,  of  tiiu  argument  : 
Mcdahey  vs  Alston  et  al.,  2  Meeson  ii  Wclby's  Rep.,  p.  206  ; 
2  Pothiêr,  édition  Bugnot,  Oblig.,  n"  7.S1,  p.  42() ,  9  ïoullier, 
n*-'  215,  p.  î}4.:i  ;  10  Dalloz,  Jarisprudevcc,  (iénéraie  <lu 
Royaume,  édition  de  1830,  pp.  720  et  727  ;  le  même,  v*^  Oblig., 
note  2. 

LuNN,  contra,  said  tliat,  by  the  opération  of  the  transfer 
from  Miller  to  Thayer,  the  deht  had  been  divided,  and  that 
no  receipts  signed  V»y  Miller  or  his  attorneys  could  form  uny 
comnieiirement  de  preuve  }xir  <^<'7'// as  against  Thayer  ;  that 
the  statenient  and  receipts  produced,  and  the  évidence  of 
Judge  Smith  shewed  plainly  that  Fisher  and  Smith  were 
acting  in  the  matter  as  Miller's  attorneys  only,  and  had 
nothing  to  do  with  the  amount  trunsferred  to  Thayer.  That 
the  question  of  the  admissibility  of  verbal  évidence,  in  a  case 
of  this  kind,  must  be  decided  according  to  French  law,  and 
that,  by  that  law,  such  évidence  was  excluded.  Pardessus, 
Droit  Commercial,  vol.  1,  p.  520,  n^  263;  Nouguier,  Tribu- 
naux de  Commerce,  vol.  3,  p.  65,  §  47  ;  Toullier,  Preuve  Ten- 
fimoniale,  vol.  9,  n°  235,  p.  371  ;  that  there  was  no  proof  that 
the  pretended  missing  receipts  had  been  lost  or  destroyed  by 
a  cas  fortuit  ;  that  the  Hnding  of  the  other  two  receipts  afford- 
ed  a.strong  presumption  that  the  third  would  hâve  been  found 
too,  if  it  had  ever  existed. 

MoNDELET,  J.,  in  rendoring  judgment,  .said  there  could  be 
no  doubt  that  the  rule  of  law  was  that  verbal  évidence  could 
not  be  adduced,  to  prove  {)ayment  of  a  debt  <luc  under  a  judg- 
ment ;  that  the  receipts  produced  did  not  form  a  commence- 
ment de  preuve  par  écrit  against  Thayer,  inasmuch  as  Fisher 
and  Smith  were  not  acting  as  his  attorney.s.  The  évidence  of 
G.-L.  Kemp  was,  therefore,  properly  rejected,  and  there  being 
no  évidence  to  support  the  allégation  of  payment,  the  judg- 
ment, dismissing  defendant's  contestation,  must  be  confirmed. 
Judgment  accordingly.  (14  J.,  p.  74) 

A.  and  W.  Rohertsox,  for  défendant. 

Cross  and  Lunn,  for  reprenants  L'inntance. 


MARINE  AND  PIRE  INSURANCE. 

SuPKHioK  CoTTRT,  Montréal,  30th  December,  1HG9. 

Coram  Mackav,  J. 

iiooRE  VH  The  Ho.me  In.surance  Company. 

Held  :  1.  Tlmt  deposit  by  the  insiired  of  bills  of  sale  and   documents 
requisite  for  showing  ownership  of  a  vessel,  with  the  collector  ofcus- 
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toins  l'or  registration,  is  sutficient  to  give  an  insurable  interest,  though 
uctuul  registratioii  be  not  inade  till  after  tlie  destruction  of  the  vessel  by 
fire. 

2.  That  if  this  be  not  «o,  the  insured  niay  fall  baek  upon  any  unlerior 
title  registeretl,  froin  which  be  can  deduce  insurable  interest. 

3.  One  of  two  trustées,  part  owners,  can  iiisure  a  vessel. 

Mackav,  J.  :  On  the  I4th  of  April,  1807,  Owen  Lynch  pro- 
cured  to  be  insured  the  steamer  Empress,  tackle  and  furni- 
ture,  valued  at  !?1 4,000,  to  the  extent  of  .^5,500,  for  one  year, 
by  a  marine  policy,  afijainst  the  usual  danorers  of  navigation, 
and  aiso  against  tire.  The  preraium  was  a  note  for  .1i!385,  giveii 
to  défendants.  Beyond  Si 0,500,  Lynch  was  not  to  make  inau- 
rance  on  the  vessel.  On  the  IHth  of  March,  18(58,  at  Kingston, 
the  boat  was  destroyed  by  tire,  with  ail  its  tackle  and  furni- 
ture.  The  plaintiflT's  declaratiim  allèges  thèse  things,  and  that 
the  values  lost  were  .^1 4,000,  and  that  ail  the  property  lost 
was  owned  by  Lynch  ;  that  the  (mlj'other  insurance  was  with 
the  British  America  Insurance  Company,  of  $5,000,  of  which 
défendants  had  notice;  that  $1,145  was  realized  by  the  sale 
of  the  wreck  ;  that  ail  notices  were  given  ;  and  that,  after- 
wards,  Lyncli  «ssigned  his  rights  of  action  to  plaintiff,  of 
which  défendants  had  notice.  Conclusions  for  $5,500.  The 
défendants  hâve  pleaded  that,  at  the  time  of  the  tire,  Lynch 
had  no  interest  in  the  steamer  and  had  ceased  to  be  owner, 
and,  afterwards,  could  transfer  no  rights  to  plaintiff.  By  a 
second  plea,  it  is  said  that  the  représentation  i.iade  by  Lynch 
at  the  time  of  insuring,  that  the  subjects  insured  were  worth 
.$14,000  was  false  and  fraudulent,  the  vessel  being  then  only 
worth  $8,000  ;  that  défendants  entered  into  said  contract  by 
reason  of  said  représentations,  and  believing  Lynch  to  be  his 
own  insurer  to  the  extent  of  $3.500,  which  would  render  him 
careful  in  the  management  of  the  boat,  &c.  That  the  policy  of 
insurance  ought  to  i>e  annulled,  and  the  transfer  to  plaintif!" 
declared  void.  By  another  plea,  the  fire  is  alleged  to  hâve 
been  caused  by  the  culpable  acts  and  gross  négligence  of 
owner  Lj'nch,  or  his  servants,  and  the  policy,  it  is  said,  so 
became  avoided.  The  fourth  plea  is  as  to  a  magistrate's  certi- 
ficate  not  having  been  produc<îd.  This  issue  is  subsequently 
abandoned.  The  fifth  plea  says  that  any  fraud  or  overcharge 
in  the  claim  was  and  is  to  vitiate  the  policy  ;  that  the  claim 
made  by  Lynch  is  fraudulent  and  exaggerated  to  the  extent 
of  $5,000,  and  the  swearing  thereto  was  false.  Conclusions 
accordingly.  The  défendants  got  leave  to  amend  their  first 
plea,  by  alleging  that,  when  the  assurance  was  effected  and 
during  the  risk,  Lynch  was  not  the  owner  of  the  Empresn, 
and  was  not  registered  as  such  according  to  the  statute,  in 
that  case  made  and  provided,  and  had  no  insurable  interest 
tlierein  :  that,  at  the  time  of  the  insurance,  the  steamer  was 
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owned   liy  the  Beauharnois,  Chateauguay  and  Huntinf;flon 
Navigation  Company,  and  Lynch,  so,  had  no  riglit  to  transfer 
to  plaintitt".  On  the  I4tli  of  April,  18(51),  tlie  second  and  fîfth 
ploas  wore  f'ornially  abandonod  hy  défendants.  Tlie  case  went 
to  a  jury  in  Novend)er  lust.  Upon  the  questions  submitted  to 
theni,  the  jury  found  (chiefly  upon  admissions  signed  by  both 
parties)  that  détendants   had  insured  Lynch  as  alleged  :  that 
tlie  boat  was  burned  as  alleged  ;  that  it  was  worth   SI  4,000  ; 
tliat  Lynch  liad   an  interest  in  the  boat  to  the  i'uU  extent  of 
her  value  at  the  time  of  the  tire;  that  he  suffered  the  loss 
and  damage  mentiimed  in  liis  dechiration  ;  tliat  tlie  fire  was 
not  caused  by  any  gn^ss  négligence.  In  ansvver  to  the  4th  and 
5th  (juestions  :  "  Was  said  ()wen  Lynch,  at  the  time  of  the  fire 
or  at  the  time  of  the  Insurance,  or  during  the  risk,  the  owner 
of  the  steamer  ?  "  "  Was  he,  during  the  risk   or  ut  any  time, 
registered   as   such  owner,  according  to  the  requirements  of 
the  statute  in  that  case  made  and  provided  ?  "  The  jury  found 
as  follows  :  "  We  find  that,  on  the  lOth  day  of  April,  18(5,'), 
Charles-F.    Gilde-aleeve     was    the  registered    owner   of  the 
whole  sixty-four  shares  of  the  steamer  Empress.  On  that  day, 
Gildersleeve  executed  the  bill  of  sale  fyled,  Owen  Lynch  and 
Charles-B.  Dewitt  therein  named  actingr  as  trustées  for  the 
Beauharnois,  Cliateauguay  and  Huntingdon  Navigation  Com- 
pany, and   the  said   instrument  was  duly    registered    on    the 
llth  day  of  April,  1805.    On  the  same  day,  Ow^en  Lynch  nnd 
C'harles-B.  Dewitt  executed  the   instrument  purporting  to  Ite 
a  bill  of  sale  by  way    of  mortgage,  which  was  also  registered 
on   the   llth  day  of  April,  18()5.    On  the  3rd  day  of  Decem- 
ber,  1867,  Gildersleeve  executed  the  instrument  purporting  to 
be  a  release  and  discharge  of  the  last  above-mentioned  bill  of 
sale  by  way  of  mortgage.  On  the  19th  of  April,  186G,  Owen 
Lynch  and  Charles-B.  Dewitt  executed   the  instrument  pur- 
porting to  be  a  bill  of  sale  of  the  steamer  Empvfss,  to  the 
Beauharnois,  Chateauguay  and  Huntingdon  Navigation  Com- 
pany. That,  on  the  20th  day  of  March,  1807,  the  steamer  Eni- 
^>/v;,s>.s  was  adjudged  to  Owen  Lynch,  as  the  highest  bidder,  at 
a  .sale  of  the  steamer,  at  public  auction,  made  by  John-J.  Arn- 
ton,  auctioneer,  and  that,  from  that  date  up  to  the  burning 
of  the  steamer,  she  was  in  the  possession  of  (3\ven  Lynch.  On 
the  3rd  day  of  July,  1867,  the  Beauharnoi.s,  Chateauguay  and 
Huntingdon  Navigation    Company  executed  the  instrument 
purporting  to  be  a  bill  of  sale  of  the  said  steamer  to  Owen 
Lynch.  The  third  above-mentioned  in.strument  was  deposited 
with  the   collector  of  customs,  at    Kingston,  for  registration, 
on  the  3rd  day  of  December,   1867.    The  two  last-mention- 
ed  instruments    were    deposited    with    the  .said    collector   of 
customs,  for    registration,  between    the  8th    and    19th    days 
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of  July,  1867,  and  rcmained  so  deposited  until  the  5th 
day  ot  December,  1868.  The  three  last  -  mentioned  instru- 
ments were  not  registered  by  the  collecter  till  the  5th  day  of 
December,  1868,  as  appears  by  tlie  copies  of  registry  and  of 
tl'.e  certiticate  of  ownership,  on  the  13th  day  of  April  last  ;  the 
reason  given  by  the  collector  for  not  registering  them  before, 
being  that  the  certificate  of  ownership  was  not  produced." 
What  is  the  effect  of  the  verdict  ?  The  linding  as  to  Lynch's 
interest  in  the  boat  to  the  full  extent  of  her  value,  at  the 
time  of  the  fire,  was  madc  subject  to  the  opinion  of  the  Court, 
upon  the  légal  eftect  of  the  findings  upon  the  4th  and  5th 
questions.  Each  party  claims  to  be  entitled  to  judgment  in 
his  favour  upon  the  verdict.  Nothing  is  moved  by  défendants 
but  that  plaintiff's  action  be  dismissed  upon  the  verdict  and 
findings  of  the  jury.  The  plaintiff  moves,  upon  the  sanie  ver- 
dict, that  défendant  be  condemned  as  prayed.  We  hâve  before 
us  the  certificate  of  ownership  of  the  steamer,  from  which  it 
appears  that  Charles-F.  Gildersleeve  was  registered  owner  of 
it  up  to  the  lOth  of  April,  1865,  when  be  sold  it  to  Owen 
Lynch  and  C.-B.  Dewitt,  who  are  vot  styled  trustées.  On 
the  saine  lOth  of  April,  they  sold  it,  by  way  of  mortgage,  to 
C.-F.  Gildersleeve,  for  securing  .^10,000  to  him.  Those  deeds 
were  duly  registered  at  the  Custom  House,  at  Kingston.  On 
the  3rd  of  December,  1867,  Gildersleeve  released  that  mort- 
gage.  On  the  19th  of  Api'il,  1866,  Lynch  and  Dewitt  sold 
the  Empress  to  the  Beauharnois,  Chateauguay  Huntingdon 
Navigation  Company.  On  the  3rd  of  July,  1867,  that  com- 
panj  sold  her  to  Owen  Lynch  individually.  The  release 
of  Gildersleeve's  mortgage,  the  sale  to  the  Beauharnois,  Cha- 
teauguay and  Huntingdon  Navigation  Company  and  the 
sale  to  Owen  Lynch  were  actually  registered  on  the  5th  of 
December,  1868,  that  is  after  the  fire.  They  had  been  depo- 
sited  for  registration  in  July,  1867.  We  hâve  on  our  statuto 
book  an  Act,  ch.  47 ,  C.  S.  C.,  for  the  registration  of  inland 
vessels.  Upon  this,  défendants  build  up  their  only  real  de- 
fence.  It  orders  the  collector  of  customs  to  niake  registra- 
tion of  ail  vessels,  &c.,  and  wheneverthe  property  in  any  ves- 
sel  is  sold,  the  sale  must  contain  a  récital  of  the  certificate  of 
ownership,  or  the  principal  contents  thereof,  otherwise,  such 
transfer  shall  not  be  valid  for  any  purpose,  either  in  law  or 
equity.  By  section  16,  it  orders  that  no  bill  of  sale  shall  pass 
the  property  in  any  vessel,  after  a  certificate  of  ownership 
has  been  granted,  or  bave  any  other  eftect,  until  it  bas  been 
produced  to  the  collector,  nor  until  such  collector  has  entered 
in  the  book  6f  registry  the  name,  &,  of  the  vendor,  the  num- 
ber  of  shares  transferred,  &c.  Lynch,  before  the  time  of  the 
fire,  had  deposited  at  the  Custom  House  ail  the  bills  of  sales 
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and  documents  requisite  for  showing  ownership  of  thc  E)ti- 
presm,  but  the  coUector  had  not  actually  enterod  theni  on  the 
book.  The  certificate  oi'  ownership  not  having  been  produced 
to  the  oflScer,  he  thoujjht  that  he  vvas  not  bound  to  register. 
But  it  wasnot  required  to  be  produced  and,  without  its  being 
produced,  the  collector,  Uitor,  but  after  the  tire,  did  regiater 
ail  the  papers.  As  to  the  discharge  t'roin  (iilderaleeve,  I  do 
not  believe  it  required  registration  (C.  S.  C,  cap.  41,  sec.  23). 
The  collector  had  never  been  asked  by  Lynch  to  certify  y  ly- 
thing,  by  endoraement,  on  the  certificate  of  ownership,  nor 
needed  Lynch  offer  to  hini  the  certificate  of  ownership.  The 
collector  ought  promptly  to  hâve  registered  the  bills  of  sale 
presented  to  hirn  for  registration.  Lynch's  case,  or  plaintiffs, 
as  transférée  of  him,  ditfers  very  niuch  from  those  cited  by 
défendant  froni  Espinasse,  Durnford  and  East,  Taunton  and 
Vesey,  where  plaintiffs  were  held  to  hâve  no  insurable  inter- 
est,  by  reason  of  not  having  complied  with  the  requirenienta 
of  the  Merchants'  Shipping  Acts.  In  ail  those  cases,  thc  plain- 
tiffs had  neglected  to  do  acts  required  to  be  donc  by  them. 
Hère,  plaintiff,  or  rather  Lynch,  having  done  ail  that  he  had 
to  do,  but  act  to  be  done  by  the  public  ofîicer  being  undone, 
défendants  claini  to  go  free  and  that  Lynch  liad  no  insurable 
interest.  "The  Ship  Registry  Acts,  so  far  as  they  apply  to  defeat 
titles,  are  to  be  held  strictly  as  pénal,  and  not  literally  as  re- 
médiai laws,"  says  Dwarris.  Ali  the  English  Acts,  before  Vic- 
toria, were  peremptory,  yet,  were  not  interpreted  literally 
always  ;  for  instance,  though  a  bill  of  sale,  on  a  mortgage  of  a 
ship,  was  "  utterly  null  to  ail  intents  and  purposes,"  a  mortga- 
gor  could  be  sued  upon  covenant  in  the  mortgage  unregiste- 
red.foi-  the  repaymentof  the  money  lent;  for,  said  thejudges, 
"  to  go  so  far  as  to  vacate  the  covenant  for  the  payment  of  the 
money  lent,  would  be  beyond  the  reason  and  object  of  the 
Législature,  and  working  injustice."  Lord  Tenterden  said:  "The 
instances  in  which  fair  and  honest  transactions  are  rendered 
nnavailable,  through  a  négligent  want  of  compliance  with  the 
forras  directed  by  clauses  of  the  statutes  requiring  a  public 
registry  of  conveyance,  make  the  expediency  of  ail  such  régu- 
lations, considered  as  to  private  benefit  only,  a  matter  of  quest- 
ion and  controveray."  Therefore,  it  was  in  England  that  they 
struck  off  their  statute  book  thèse  said  clauses.  Unfortunately, 
we  hâve  them  still  existing.  Ad  impossibile  tiemo  tenetur. 
"  Suppose  a  collector  to  receive  my  deed  for  registration,  but 
to  refuse  to  register,  am  I  to  hâve  no  property  in  my  ship,  or 
no  insurable  interest  in  such  case,  says  plaintiff,  until  after  a 
tedious  law  suit  or  a  mandâmes  followed  by  actual  registra- 
tion." There  is  much  to  be  said  for  plaintiff,  the  maxim  may 
help  him   with  this  otherone:   "  Oevseri  faHa  vmpossihil'm 
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qvAi' romviodk  fwn  no)i  ponnuiif.  vSuppose  the  Roffistry  Act 
Imd  said  tliat  any  vessel  Hhould  ho  forfeiti'<l  if  th(!  drt'd  of 
saU',  trausferrinfî  it,  was  not  producetl  to  tin-  collector  and 
registeri'd  by  him  in  tlie  book  of  regiatry  within  ten  days 
ai"t»ïr  tlio  exécution  of  it,  &c.,  a  vessel  is  .soîd,  the  deed  takon, 
on  tlie  day  of  sale,  to  tlie  collector,  for  registration,  but  not 
registered  by  liini  in  tifteen  days,  could  a  fori'eiture  be  ob- 
tained  froni  the  nieie  fact,  tliough  the  public  otticer  alone  was 
in  fault  ?  Sir  Wni.  Scott  savH  :  "  The  law  must  bend  to  neces- 
sity  sonietinieH."  "The  law,  in  its  most  pereniptory  injunc- 
tion.s,  is  understood  to  disclaini  ail  intention  of  conipelling 
people  to  do  inipossibilities,  and  the  administration  of  laws 
niust  adopt  that  gênerai  exception,  in  the  considération  of  ail 
particular  cases."  Might  we  not  hold  that,  under  the  spécial 
circunistances  of  this  case,  Lynch  had  done  ail  necessary,  and 
had.at  the  tiine  of  the  fire,  insurable  interest,  proceeding  froni 
the  several  deeds  nientioned,  the  last  one  to  hiniself  froni  the 
Navigation  Company  ?  But,  admitting  the  contrary  (as  con- 
tended  for  l>y  the  Insiu'ance  Company),  may  not  Lynch  fall 
back  upon  the  last  deed  registered  liefore  the  tire,  the  one  to 
Lynch  and  Dewitt  :"  This  (hîed  reads  to  make  theni  part 
owners,  two  owners  of  the  vessel.  Lynch  does  not,  in  his 
déclaration,  set  up  any  particular  title  deed  of  ownership  ;  lie 
simply  says  he  was  owner,  .so  he  is  not  like  a  plaintitf  who 
lias  to  recover  upon  tlie  particular  title  deed  set  up,  or  not  at 
ail.  But,  say  défendants,  Lynch  was  only  a  trustée.  It  appears 
from  the  verdict  that  so  he  was.  What  kind  of  a  trustée  is 
not  found.  What  powers  had  he  and  Dewitt  ?  Was  one  under 
disability  to  act  alone  ?  We  are  not  informed.  No  condition  of 
his  policy  obligea  Lynch  to  déclare  particularly  his  interest 
as  that  (A'  a  trustée  or  mortgagor.  On  3rd  December,  1H()7, 
Gildersleeve  discharged  Lynch  and  Dewitt  from  ail  indebt- 
edness  to  him.  This  discharge  did  not  require  registration, 
and  Lynch  and  Dewitt  did  not,  by  niortgaging,  cease  to  be 
owners  of  the  Empresn.  If  the  deeds,  not  registered  until 
December  5th,  18()8,  are  to  go  for  "  null  and  void,  for  any 
purpose,  either  in  law  or  equity,"  1  still  see  a  title  registered 
and  proofs  made,  which  establish  Lynch  and  Dewitt  owners 
(trustées  it  is  true)  of  the  Empress,  discharged  from  ail 
encumbrances  on  and  from  3rd  December,  18G7,  long  before 
the  fire.  Our  Registration  of  Ves.sels'  Act,  before  nientioned, 
orders  that  the  property  in  ever^  vessel  belonging  to  more 
than  one  owner  shall  be  considered  to  be  divided  into  sixty- 
four  equal  shares,  and  the  proportion  held  by  each  owner  shall 
be  described  in  the  certificate  of  ownership  as  being  a  certain 
number  of  sixtj'-fourth  shares  ;  and  no  person  shall  be  entitled 
to  be  registered  as  an  owner  in  respect  of  any  .shares  which 
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sluill  not  he  an  intégral  sixty-fourth  sharo,  &c.  At  tljo 
argument  In-t'oro  ino,  tliis  elaum!  was  rot'crri'd  to  as  shewing 
unotluT  wcaknt'.ss  in  Lyncli'H  titlt»,  fatal  to  plaintitt's  caso  In 
t'aot,  Lynch  and  Dewitt  arc  not  rogistcred  oacli  for  Îi2-(i4tli8. 
Hcfori'  rejfistration  tlicrii  wonki  havu  bntui  mon;  force  in 
(lofcndantH'  objection.  But  tliey  /mve  hreu  rcgistered  as  ownors. 
The  law  Hays  the  vessel  is  considered  divided  into  sixty-four 
cqual  .shares.  In  face  of  ail  thi.w  and  of  tiio  rej^istration, 
I  think  défendants'  objection,  founded  on  Lynch's  not  having 
been  re{;istered  literally  for  thirty-two  sixty-fourth  sharos, 
weak,  The  law  does  not  enact,  in  this  clause,  any  peine  de 
vuUifé.  Hy  division,  the  property  or  nuinber  of  shares  of 
Lynch  could  be  ascertained  without  difficulty.  By  division, 
between  tvvo,  of  a  thinj;  that  is  to  be  considered  divided  into 
sixty-four  e(|ual  shares,  does  not  each  get  thirt''  two  sixty- 
fourtliH  ?  Is  not  this,  too,  an  intégral  sixty-fourth  share  ? 
Registrations  are  often  iiiade  of  three- fourths  of  a  ship,  one- 
fourth  ot  a  ship,  and  other  shares,  as.  for  instance,  lifteen- 
sixteenths,  rtof.  anj'  specitied  number  of  sixty-fourth  shares. 
I  notice  that,  by  no  plea,  is  this  objection  of  défendants 
specially  niade,  that  Lynch  did  not  stand  registered  for  a 
stated  number  of  sixty-fourth  shares.  "Lynch  had  no  insui'- 
able  interest,"  say  défendants  ;  "  true,  there  is  a  deed  to  hini, 
and  he  has  had  possession  ;  nobody  else  has  claimed  title 
adversely  to  hini,  but  he  had  no  insurable  interest."  What  is 
insui'able  interest  ?  It  would  V)e  cxtreniely  diffictdt  to  give 
any  accuratc  deHnition.  The  interests  of  commerce  and  vaiious 
and  complicated  rights,  which  différent  persons  may  hâve  in 
the  sanio  thing,  re(|uir((  that  no'  only  those  who  hâve  an  ab- 
solute  property  in  ships,  but  those  also  who  hâve  a  qualified 
property  therein,  may  be  at  Hberty  to  insure  them.  Possession 
of  a  ship,  with  an  authority  to  manage  it,  confers  an  interest 
entitling  to  insure.  (Marshall)  "  Can  a  trustée  insure  ?  There 
is  no  doubt  that  he  may,"  says  Lord  Kenyon.  Had  Lynch 
insurable  interest  ?  I  hâve  no  doubt  he  had.  If  he  had  not 
under  the  unregistered  deeds,  he  had  undes  .""he  deed  to  him 
and  Dewitt.  Could  the  Navigation  Company  liave  taken  the 
boat  from  them  without  their  consent  or  ju^igment  of  law  ? 
Who  else  was  to  insure  ?  Had  the  Navi{j:iition  Company  doue 
so,  défendants  might,  after  a  loss,  hâve  opposed  to  them  non- 
proprietorship  for  want  of  registration.  Lynch,  at  the  date  of 
the  policy  and  at  the  time  of  the  fire,  had  an  interest  in  the 
conservation  of  this  steatner  Empress  ;  he  was  exposed  to  lose 
it,  if  it  was  destroyed.  He  had  an  insurable  interest.  Non 
constat  that  he  had  not  daims  even  against  the  Navigation 
Company.  The  jury  find  him  to  hâve  been  interested.  As  to 
the  amount  found,  supposing  that  he  had  an  insurable  interest, 
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1  ain  not  to  Hay  wlictluT  it  he  fair  or  excessive,  for  no  motion 
for  iit'W  trial  is  inaiic.  I  will  piTsnm»^  soin»'  interost  in  l^ynch. 
Wla-n  two  Imy  a  ship  \v»'  cail  tlu-ni  part  owncrs.  VV'c  say  tliat 
oiic  caiit  Hcll  mon'  tlian  liis  sliarc.  In  such  a  cas»*,  wliat  ilo  wo 
nican  l»y  "  liis  Hlian- ?"  In  tlic  alisi-ncc  oï  otlirr  information, 
vv(!  mcan  liis  lialf  or  thirty-two  sixty-fourtliH.  Undcr  tlu  salu 
lit-rc  to  Lynch  and  Dcwitt,  rcifistncrl  a.s  it  wjis,  any  liody 
would  liave  taken  decd,  from  cith -r,  for  tliirty-twt)-sixty- 
fourths,  and  cv)nld  liavc  jLjottt'n  rc^istration  tipon  it  accord- 
ini,dy.  It  is  op])()scd  to  plaintitf  tliat  Lyncli  was  oïdy  onc  of 
two  ovvnt'rs,  and  tluit  tlicy  Mt-ro  actinj;  as  trnstoes  for  the 
Navipition  Company,  Hnt  Iw  provcs  a  loss  tliat  tliis  moncy 
from  (k'fi'iultints  will  not  suffict-  to  pay  tlx;  half  of.  He  luis 
not  hy  the  verdict  Vieen  awnnled  he^'ond  the  extent  of  his 
interoHt.  The  jury  Hnd  him  to  hav(!  hetMi  interested.  Tliej-  fix 
his  losH  at  ail  he  stated.  Tins  pai't  of  the  verdict  is  suhmitted 
to  ;  suliject  oïdy  to  the  Courts  rulinj^s  upon  other  points. 
Thèse  rulings  are  a^ainst  défendants.  .Se(!in<jf  the  proofs  madc 
hy  Lyncli,  defi'n(hints  oufflit  to  hâve  made  it  clear  upon  this 
record  that  lie  had  no  insurahie  interest.  Has  a  trustée,  or 
oiie  of  two  trustées,  never  an  insurahie  interest  ?  The  verdict 
()ni,dit  to  he  interpreted  in  favor  of  plaintitt'.  '^Phe  equities  are 
ail  on  his  side.  What  did  it  sij^nify  to  this  Insurance  Com- 
pany w'hether  the  collectov  of  customs,  after  the  deposit  of 
the  deeds  with  him  for  reffistry,  took  a  month,  or  three  months, 
to  make  tlie  actual  registration  of  them  {  Had  express  con- 
dition, uDon  the  policy,  ordered  such  actual  registration  (as 
condition  précèdent  to  eft'ective  insurance)  I  riiif//if  recognizo 
sonie  force  in  the  ai-gunuMit  that  actual  registration  was  re- 
quired,  and  tliat,  never  mind  what  was  the  cause  of  its  not 
having  heen  performed,  the  insurers  vvere  to  go  free  if  it  was 
not  performed.  But  the  présent  is  a  ditt'erent  case.  Upon  the 
whole,  I  feel  that  plaintifi',  representing  Lynch,  is  entitled  to 
the  henefit  of  a  judgment  in  his  favor.  The  défendants' 
motion  is  i-ejected,  and  judgment  for  plaintif!'  upon  his 
motion.  (14  J.,  p.  77) 

J.  J.  Day,  Q.  C,  and  R.  Lafj-amme,  Q.  C,  for  plaintif!'. 

H.  8TUAHT,  Q.  C,  and  Hon.  J.  J.  C.  Akbott,  Q.  C,  for 
défendants. 
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CESSION  DE  BIENS. 

Cf)UR  Supérieure,  Montréal,  21  avril  1869. 
Coram  Moxdelet,  J. 
Whyte,  ès-qualité,  vs  CoHEN,  cf  ledit  CoiiEN,  requérant. 

Jvgé:  Qu'un  créancier  qui  a  consenti  à  ce  qno  son  débiteur  fasse  une 
cession,  autrement  que  de  la  manière  prescrite  par  l'acte  de  Faillite, 
18ti4,  27-28  Vict.,  ch.  17,  ne  peut  se  prévaloir  de  cette  cession  pour  assu- 
jettir les  biens  de  ce  débiteur  à  la  liquidation  forcée. 

En  octobre  1868.  le  défendeur  fit  une  cession  générale  de 
ses  biens  à  J.-M.  Dufresne.  Cette  cession  n'avait  pas  été  pré- 
cédée des  avis  requis  par  l'acte  de  faillite.  Mais  tous  les 
créanciers,  en  apparence,  y  ont  donné  leur  assentiment,  et, 
particulièrement,  J.-C  Frank  (jui  a  signé  le  procès-verbal 
d'une  assemblée  des  ci'éanciers,  qui  a  donné  des  instructions 
au  syndic  Dufresne,  sur  le  mode  de  disposer  des  biens  de  la 
faillite.  En  outre,  ces  mêmes  créanciers,  y  compris  Frank, 
accordèrent,  le  17  novembre  1808,  un  acte  de  décharge  au  dé- 
fendeur, en  considération  de  la  cession  qu'il  avait  faite  à  Du- 
fresne. En  janvier  1869,  Frank  devint  insolvable  et  tit  une 
cession,  en  vertu  de  l'acte  de  faillite,  à  John  Whyte,  le  deman- 
deur. En  cette  Cjualité,  Whyte  fit  émaner  contre  le  défendeur 
un  bref  de  saisie-arrêt  en  liquidation  forcée,  alléguant,  dans 
son  affidavit,  la  cession  de  Cohen  à  Dufresne,  et  s'appuyant 
.sur  la  sect.  3,  §  i.  de  l'acte  de  Faillite  de  1864,  27-28  Vict., 
ch.  17,  qui  lionne  droit  à  un  créancier  de  mettre  en  liquidation 
forcée  les  biens  de  son  débiteur,  si  ce  dernier  "  a  fait  un 
"  transport  ou  une  cession  générale  de  ses  biens  au  profit  de 
"  ses  créanciers,  autrement  (pie  de  la  manière  prescrite  par  le 
"  présent  acte."  Le  défendeur  présenta  une  requête  alléguant 
tous  les  faits  ci-de.ssus  et  concluant  à  la  cassation  et  annula- 
tion du  bref  de  saisie,  vu  que  Frank  avait  ratifié  .son  acte  de 
cession  et  lui  avait,  eii  conséquence,  accordé  une  décharge.  A 
l'audition,  le  requérant  cita  à  l'appui  de  sa  prétention  Edwin 
James,  Hanh-rupt  Law,  U.  S.,  p.  24î),  sect.  39.  A  la  page  176, 
le  mê-  .  auteur  s'exprime  en  ces  termes  :  "  Such  an  assign- 
"  ment  A^ill  only  constitute  an  act  of  bankruptcy  when  ail 
"  the  cre«litors  do  not  ail  assent  to  the  deed  ;  as  no  créditer 
"  vvho  is  either  a  party  or  privy  to  the  assignment,  or  has 
"  even  acted  undei"  it,  can  afterwards  set  it  up  as  an  act  of 
bankruptcy."  Neville  and  Manning's  Rep.,  vol.  1,  p  279  La 
jurisprudence  en  Angleterre,  sous  le  Statut  d'Elizabeth,  (|ui 
avait,  sur  cette  matière,  une  disposition  analogue  au  nôtre, 
était  uniforme  dans  ce  sens  :  "  Such  a  conveyance  is  good  as 
"  against  the  party  executing  it,  and  also  against  any  other 
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"  person  privy  and  consenting  to  it."  Tauiiton's  Hep.,  vol.  1, 
p.  8(S1  ;  Barnewall  antl  Aldorson's  Rep.,  vol.  2,  p.  184. 

Fer  Curiam  :  Franck,  que  le  dcinantleui'  représente  en 
(|ualité  de  syndic,  a  ratifié  l'acte  de  cession  sur  lei|uel  le  de- 
mandeur se  base  pour  demander  la  licpiidation  forcée  des 
l)iens  du  défendeur  :  cette  ratification  enlève  au  demandeur  le 
droit  de  s'en  plaindre.  Bien  plus,  en  considération  de  cette 
cession,  Franck  a  accordé  un  acte  de  décharge  au  défendeur  : 
il  n'était  donc  plus  son  créancier.  Le  demandeur  ne  peut  pas 
avoir  plus  de  droits  que  son  auteur.  Le  bref  de  saisie  a  donc 
été  illégalement  émis  ;  en  conséquence,  il  est  cassé,  et  le 
demandeur  est  débouté  de  sa  demande.  (14  /.,  p.  83) 

F.  E.  GiL.MAX,  pour  le  demandeur. 

Chapleau  and  Rainville,  pour  le  défendeur  et  requérant, 


PROCEDURC-REVIEW. 

Superior  Court,  Montréal,  IHth  September,  1869. 
Coram  Mackay,  J. 
Meius  et  (il.  f.s  AïKiN'  alias  Curïis. 

Jugt  :  That  while  the  record  i»  a  cause  i.s  before  tho  Court  of  Leview 
for  the  purposo  of  obtaining  the  revision  of  a  judginent  of  the  Sufieriop 
Court,  no  proeeeding  in  tlie  cause  can  be  taiten  in  the  Superior  Court. 

Kerr,  for  défendant,  raoved  to  quash  the  capias  under 
which  défendant  had  been  arrested. 

Devlin,  for  plaintifl's,  said  there  was  a  preliminary  objec- 
tion to  thii.  motion.  Tlie  record  was  not  before  the  court,  the 
cause  being  then  pending  before  the  Court  of  Review,  on 
appeal  from  a  judgment  of  the  Superior  Court  quashing  the 
lapiiis  on  pétition.  He  refcrred  to  BeaavoAs  vs  DcMontUfiiy  (1), 
in  which  Torrance,  J.,  refused  an  ai)plication  to  examine  a 
witne.ss  a^  )ut  to  leave  the  province,  on  the  ground  that  the 
record  was  before  the  Court  of  Review. 

Mackay,  J.,  stated.on  the  followingday,  that  lie  had  taken 
time  to  confer  with  lus  brother  judges,  and  they  were  ail  of 
opinion  that  the  application  could  not  be  granted.  Motion 
rejected.  (14  /.,  p.  84) 

B.  Devlix,  for  the  plaintiffs 

VV.  H.  Kerr,  for  the  <'  fendant. 

(  I  )  La  requête,  deiniiuduut  l'interrogiitoire  iiiiiiiiMUiit  d'un  témoin  sur  ie  point 
de  ((uitter  la  province,  ne  peut  ("'tre  iiccordée  par  lu  Cour  Supt-rieure  pendant 
que  le  dossier  est  devant  la  Cour  de  Revision  siu-  inscription  en  revision  d"un 
jugement  interlocutoire  rendu  dan.*!  la  uause.  (Sninl-tîi-.iiuixf  ilii  Htaiirni-i  vs 
ilf  MoHllijutf,  C.  S.,  Montréal,  'J2  octol)r<j  18(W,  'I'okravck,  J.,  12  d.,  p.  343, 
et  17  R.  .1.  R.  Q.,  p.  4.52) 
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INTERETS.-PRESCRIPTION.-EIlBEaiSTREMENT. 

Cour  du  Banc  de  la  Reine,  en  appel, 

Montréal,  9  décembre  1869. 

Coram  Caron,  J.,  Drummond,  J.,  Badgley,  J.,  Monk,  J. 

Edward  Magdonald  et  ai,  appelants,  et  Théophile  Nolin, 
intimé. 

Jugé  :  1.  Que  le  tiers  détenteur  poursuivi  hypothécairement  est  tenu 
au  paiement  de  tous  les  arréruges  d'intérêt  non  proscrits,  au-delà  de 
deux  ans  et  l'année  courante,  quoiqu'aucun  enregistrement  spécial  n'en 
ait  été  fait. 

2.  Que  la  formalité  de  l'enregistrement  d'un  bordereau  d'arrérages 
d'intérêt  non  prescrits,  au-delà  de  deux  années  et  l'année  courante, 
n'a  l'effet  de  changer  la  loi  iionimune  que  pour  un  caa  particulier, 
savoir  pour  le  cas  où  deux  créanciers  hypothécairen  se  présentent  par 
concurrence  à  la  distribution  du  produit  d'un  immeuble  vendu  en  jus- 
tice. 

Une  action  hypothécaire  a  été  intentée  le  2  juillet  1868, 
dans  le  dist»"ict  d'Iberville,  par  les  appelants  contre  l'intimé, 
pour  S553.  Dans  leur  action,  les  appelants  allèguent  que,  le 
20  février  1808,  ils  ont  t'ait  inscrire,  suivant  la  loi,  au  bureau 
des  hypothèques,  à  Saint-Jean,  un  sommaire  des  intérêts  dus 
en  vertu  de  leurs  obligations  à  venir  au  4  janvier  1808.  Par  ce 
sommaire,  les  appelants  ont  enregistré  4  ans  9  mois  4  jours 
d'intérêt  sur  la  première  obligation  ;  3  ans  et  24  jours  sur  la 
2me,  et  2  ans  9  mois  et  14  jours  sur  la  3e.  L'intimé,  par  excep- 
tion, a  allégué  que,  dès  mars  1807,  Louis  MoUeur,  son  auteur, 
était  propriétaire  et  possesseur  de  la  terre  qui  avait  été  hypo- 
théquée par  Eloge  Tremblay,  et  en  vertu  de  titres  enregistrés 
en  mars  1807  ;  que  cette  terre  se  trouvait,  le  7  avril  1868, 
hypothéquée  pour  une  égale  et  même  somme,  en  vertu  des- 
dits trois  actes  d'obligations,  savoir  pour  une  somme  de  $553 
de  capital,  et,  eu  sua,  pour  .$144  d'intérêt,  pour  deux  années  en- 
tières, et  ce  qui  était  dû  sur  l'année  alors  courante,  formant 
$097,  et  qu'à  cette  date-là  l'intimé  et  Boissonneau  auraient 
ott'ort  cette  somme  de  $097  aux  appelants,  à  condition  qu'ils 
donnassent  mainlevée  des  hypothèques,  ce  qui  fut  refusé  par 
les  appelants.  Puis  l'intimé  a  réitéré  ses  offres  devant  la  cour, 
concluant  à  ce  que  jugement  intervint  contre  lui  pour  cette 
somme  seulement  et  que  les  appelants  fussent  condamnés  auK 
dépens. 

La  Cour  Supérieure  d'Iberville  a,  le  20  novembre  1868, 
maintenu  les  offres  du  défendeur.  Voici  les  remarques  du  juge 
qui  a  rendu  ce  Jugement  et  aussi  le  jugement  de  la  Cour  Supé- 
rieure. 
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SicoTTE,  J.  :  La  partie  demanderesse  conclut  à  ce  qu'il  soit 
adjugé  que  le  créancier,  par  la  seule  inscription  primitive  de 
sa  créance,  a  hypothèque,  à  l'encontre  de  l'acquéreur  qui  prend 
inscription  de  son  titre,  avant  l'enregistrement  d'aucune  ins- 
cription nouvelle,  pour  les  intérêts,  après  les  deux  années, 
pour  tous  les  intérêts  accrus  depuis  le  titre,  et,  sans  que  le 
créancier  soit  tenu  à  prendre  inscription  nouvelle  pour  tel  sur- 
plus d'intérêts.  Les  demandeurs  affirment,  comme  doctrine,  que 
les  clauses  37  et  38  du  ch.  37  des  S.  R.  B.  C.  de  1861  n'atiectent 
que  le  cas  particulier  où  deux  créanciers  hypothécaires  se  pré- 
sentent, par  concurrence,  à  la  distribution  du  produit  d'un 
immeuble  qui  leur  est  hypothéqué.  On  ne  peut  nier  que,  si 
cette  doctrine  est  exacte,  il  importe  qu'elle  soit  bien  comprise 
et  généralement  connue.  Mais,  de  l'autre  côté,  il  importe  égale- 
ment que  cette  doctrine  soit  examinée  au  point  de  vue  de  la 
législation  et  des  principes.  Notre  législation  sur  l'enregistre- 
ment et  la  publicité  des  hypothèques  fut  une  sage  innovation 
et  une  grave  dérogation  au  droit  commun.  Mais  cette  innova- 
tion et  la  publicité  des  hypothèques  sont  devenues  notre  droit 
commun.  Quel  est  ce  droit  ?  On  en  trouve  les  principes  et  les 
applications  largement  et  clairement  énoncés  dans  le  code  (jui 
H  parfaitement  résumé  toute  la  législation.  Art.  1982  :  "  Les 
causes  légitimes  de  préférence  sont  les  privilèges  et  les  hypo- 
thèques." Art.  2016  :  "  L'hypothèque  est  un  droit  réel  sui-  les 
immeubles  atiectésà  l'acquittement  d'une  obligation,  en  vertu 
duquel  le  créancier  peut  les  faire  vendre  en  quelques  mains 
qu'ils  soient,  et  être  préférés  sur  le  produit  de  la  vente  sui- 
vant l'ordre  du  temps,  tel  que  fixé  dans  le  code."  Art.  2017  : 
"  L'hypothèque  assure  outre  le  principal  les  intérêts  (ju'il  pro- 
duit, sous  les  restrictions  portées  au  titre  :  De  l'Enrefiistre- 
inent  des  Droits  Réels,  et  tous  les  frais  encourus."  Art.  2018  : 
'  L'hypothèque  n'a  lieu  que  dans  les  cas  et  suivant  les  formes 
autorisées  par  la  loi."  Les  créanciers  exercent  leur  droit  de 
suite  par  l'action  hypothé(;aire.  Arts  2056  et  2057.  Art.  2082  : 
"  L'enregistrement  des  droits  réels  leur  dorme  effet  et  établit 
leur  rang."  Art.  2085  :  "L'avis  donné  ou  la  connaissance  acquise 
d'un  droit  non  enregistré  appartenant  à  un  tiers  et  soumis  à  la 
formalité  de  l'enregistrement,  ne  peut  préjudicier  aux  droits  de 
celui  qui  a  acquis  depuis  pour  valeur,  en  vertu  d'un  titre  dû- 
ment enregistré,  sauf  les  cas  où  l'acte  procède  d'un  failli."  Les 
droits  réels  ont  rang  suivant  la  date  de  leur  enregistrement, 
art.  2130.  Le  code  est  encore  moins  emphati(|ue  dans  son 
langage  que  l'ordonnance  promulguant  l'innovation  de  la 
publicité  des  hypothèques.  L'Ordonnance  disait  :  "  Tout  acte, 
droit,  toute  réclamation  privilégiée  et  hypothécaire,  s'il  n'en  a 
pas  été  fait  d'enregistrement,  sont  sans  valeur  et  de  nul  effet, 
à  l'encontre  des  tiers,  des  créanciers  ou  des  acquéreurs  sub- 
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séquents,  qui  ont  pris  inscription  et  enregistrement."  Api*ès 
avoir  statué  la  nécessité  absolue  de  l'enregistrement  pour  con- 
server l'hypothèque,  l'Ordonnance  a  réglé  la  même  matière 
relativement  aux  intérêts  (jui  pouvaient  se  rattacher  à  l'hy- 
pothèque comme  accessoires.  La  clause  37  du  chap.  37  des 
S.  R.  B.  C.  de  1861  est  dans  les  termes  suivants  sous  le  titre 
général  "  Claims  for  interest  "  :  "  No  creditor  shall  be  entitled, 
'•  by  reason  of  the  registration  of  a  hypothec  or  privilège,  to 
"  a  préférence  before  others,  for  more  than  two  years  arrears 
"  of  intercst  and  the  interest  for  the  current  yeur,  reckoning 
"  from  the  date  of  the  document  under  whieh  the  same  may 
"  ari.se,  uuless  his  claim  for  arrears  of  interest  to  a  spécifie 
"  amount,  beyond  the  arrears  of  two  years,  has  been  separ- 
"  ately  registered  as  being  due  under  such  hypothec  or  pri- 
"  vilege."  Cette  clause  est  au.ssi  générale  que  possible  ;  elle 
s'applique  à  tout  créancier  réclamant  des  intérêts  à  l'encontre 
d'autres.  Pour  ne  laisser  aucun  doute  sur  l'universalité  de  la 
clause  à  toutes  les  circonstances,  où  des  intérêts  sont  réclamés 
à  rencontre  de  tiers,  la  loi  s'est  expliquée  dans  la  clause  même. 
Le  législateur  continuant  à  régler  l'enregistrement,  quant  aux 
rentes  constituées,  aux  prix  de  vente,  accorde,  dans  ces  cas, 
hypothèque  pour  cinq  ans,  et  statue  ensuite  en  ces  termes  (sec. 
37,  §  2)  :  "  Et  dans  tous  ces  cas,  l'enregistrement  du  titre  du 
créancier  aura  l'effet  de  conserver  .son  hypothèque  ou  privilège 
pour  les  intéi'êts  et  arrérages  de  cinq  années,  et  pour  ceux  de 
l'année  alors  courante  à  compter  de  la  date  dudit  titre,  mais 
pas  plus."  Il  est  bien  dit,  bien  ordonné  que  l'hypothèque  est 
perdue,  quant  aux  intérêts  au-delà  des  deux  ou  cinq  années, 
s'il  n'a  pas  été  fait  d'enregistrement.  La  clause  38,  par  sur- 
bondance  d'explication  et  d'interprétation  donnée  par  le  légis- 
lateur même,  s'exprime  d'une  manière  générale,  pour  bien 
faire  comprendre  que  l'hypothèque  des  intérêts,  au-delà  des 
périodes  indiquées,  n'existe  pas,  si  on  ne  prend  pas  nouvelle 
inscription,  et  que  les  intérêts  sont  considérés  et  traités,  à 
l'égard  des  tiers,  comme  une  nouvelle  créance  subordonnée, 
pour  les  mêmes  raisons,  à  la  publicité  par  l'enregistrement. 
"  The  hypothec  preserved  by  the  registration  of  any  claim  to 
interest  or  arrears  not  preserved  by  the  original  registration, 
shall  date  only  from  the  registration  of  such  claim  "  (sec.  38). 
Le  législateur  a  abondé  d'interprétation  sur  la  matière.  On  en 
trouve  une  autre  dans  le  Statut  de  1843.  La  10e  clause  du 
chap.  22  de  ce  Statut  de  1843,  7  Vict.,  décrète  :  "  La  16e  clause 
de  ladite  Ordonnance  (4  V.,  chap.  30)  sera  censée  réserver  au 
créancier,  le  droit  de  réclamer  non-seulement  les  intérêts  et 
arrérages  de  deux  années,  mais  encore  les  intérêts  et  arrérages 
de  l'année  courante,  à  compter  de  la  date  du  titre  en  vertu  du- 
quel ils  seront  dus,  et  que  l'hypothèque  rréét'  par  l'enregistre- 
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ment  de  toute  créance  pour  intérêts  ou  arrérages  qui  n'auront 
pas  été  conservés  par  l'enregistrement  primitif,  ne  datera  que 
du  jour  de  l'enregistrement  de  telle  créance."  le  droit  du 
créancier,  comme  droit  hypothécaire,  est  limité  à  réclamer 
deux  ou  cinq  années  d'intérêts,  suivant  la  nature  de  la  créance. 
L'hypothèque  pour  le  surplus  des  intérêts  est  créée  par  le 
nouvel  enregistrement  qui  est  prescrit  ;  et,  comme  tout  autre 
droit  réel,  n'existe  à  l'encontre  des  créanciers  ou  des  acqué- 
reurs subséquents  que  de  la  date  de  l'enregistrement.  Le  tiers 
détenteur  a  les  mêmes  droits  que  tout  autre  créancier  pour 
opposer  le  défaut  d'enregistrement,  c'est  surtout  quant  k  lui 
que  le  défaut  d'inscription,  quand  elle  est  requise  par  la  loi, 
est  fatal  et  absolu.  Car,  on  ne  peut  oublier  que  c'est  princi- 
palement dans  l'intérêt  du  mouvement  de  la  propriété,  que 
représente  l'acheteur,  que  la  publicité  de  l'hypothèque  a  été 
ordonnée.  D'après  le  droit  commun,  le  privilège  et  l'hypothè- 
que n'existent,  à  l'encontre  des  créanciers  ou  des  acquéreurs 
subséquents,  que  par  l'inscription.    Cette  règle  s'applique  aux 
intérêts  après  le<  deux  ou  les  cinq  premières  années,  comme 
au  capital.  Il  est  impossible,  sans  taire  erreur,  de  donner  une 
autre  interprétation,  et,  dans  tous  les  cas,  le  législateur  ayant 
ainsi  interprété  sa  loi,  les  tribunaux  ne  peuvent  mettre  leur 
interprétation  à  la  place  de  colle  du  législateur.  Les  coditica- 
teurs  ont  également  déclaré  que  telle  était  la  loi  avant  la  ct)- 
dilication  ;  et  le  code  en  fait  des  textes  qui  sont  aussi  clairs 
que  précis,  dans  le  même  sens.  Art.  2122  :  "  L'enregistrement 
d'un  acte  de  vente  conserve  au  vendeur,  au  même  rang  que  le 
principal,  les  intérêts  pour  cinq  années  généralement  et  ce  qui 
est  dû  sur  l'année  courante."  Art.  2124:  "  L'enregistrement  de 
tout  autre  titre  de  créance  ne  conserve  le  même  droit  de  préfé- 
rence que  pour  deux  années  d'intérêt  généralement  et  ceux 
échus  sur  l'année  courante."  Art.  2125  :  "  Le  créancier  n'a 
d'hypothèque  pour  le  surplus  des  arrérages  d'intérêts  ou  de 
rente  qu'à  compter  de   l'enregistrement  d'une  demande   ou 
bordereau  spécifiant  le  montant  des  arrérages  échus  et  ré- 
camés."  Voilà  qui  est  bien  clair.  Le  créancier  n'a  pas  d'hy- 
pc»thè(iue   pour   les  intérêts  accrus  après   les   deux  ou  cinq 
premières  années,  s'il  ne  prend  pas  inscription  pour  le  sur- 
plus de  ces  intérêts.    Le   droit  de  suite   ne  découle   pus  de 
l'hypothèque,  mais  de  l'enregistrement.    C'est  la  conséquence 
du  système  de  la  publicité,  et  elle  est  écrite  dans  l'article  20.56. 
"  Les  créanciers  ayant  privilège  ou  hypothèque  enreifintrée  sur 
un  immeuble,  le  suivent  en  quelques  mains  qu'il  passe."  Ce 
droit  de  suite  s'exerce  par  l'action  hypothécaire.  Le  droit  de 
suite  est  limité  à  l'hypothèque  enregistrée,  dans  tous  les  cas  où 
la  loi  requiert  la  formalité  de  l'inscription  pour  accorder  et  faire 
apparaître  l'hypothèque.  L'action  hyppthécaire  est  donc  limi- 
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tée  à  la  seule  partie  de  la  créance  devenue  hypothèque  par 
l'enregistrement.  Pas  d'hypothèque,  pas  d'action  hypotié- 
caire.  Or  la  loi  déclare  que  les  intérêts  ne  conservent  leur 
caractère  hypothécaire,  ne  constituent  hypothèque,  au-delà 
d'un  certain  nombre  d'années,  que  sous  la  condition  d'enregis- 
trement spécial  ;  il  faut  bien  dire  qu'il  n'y  a  pas  d'hypothèque 
sans'cette  formalité.  C'est  la  loi  commune  tant  pour  le  prin- 
cipal que  pour  les  intérêts.  L'article  2061  définit  1  action  hypo- 
thécaire :  "  L'objet  de  l'action  hypothécaire  est  ôe  faire  con- 
damner le  détenteur  à  délaisser  l'immeuble  pour  qu'il  soit  vendu 
eu  justice,  si  mieux  il  n'aime  payer  la  créance  en  principal,  les 
intérêts  coTvservéa  'par  l'enregistrement,  et  les  dép.  ns."  Ainsi, 
s'il  paie  le  principal  et  les  intérêts  conservés  par  l'enregistre- 
ment, il  obtient  mainlevée  de  l'action  ;  car  lu  droit  de  suite  ce.«se 
par  le  paiement  qui  éteint  l'hypothèque  même,  qui  seule  lui 
donnait  force  et  valour.  L'article  2125,  qui  résume  parfaitement 
la  lettre  et  le  sens  ''  '  :i,  n'accorde  d'hypothèque  que  pour  ce 
que  le  détenteur  j:  o'Vrt  et  consigné.  L'article  2061  porte 
que  s'il  paie  lecajaui  ei  les  intérêts  conservés  car  l'enregistre- 
ment, c'est  tout  x-^  que  le  créancier  peut  obtenir  par  son  action 
hypothécaire.  Il  vit,  du  -i  de  ^c-.te  évidence  que  le  tiers  déten- 
teur ne  doit  que  les  iiiio-rôtï'  u'scri^s  et  conservés  par  cette 
inscription.  En  payant  ce  qui  est  inscrit,  il  paie  efiectivement, 
comme  s'il  consignait  dans  le  cas  de  confirmation  de  titre.  Le 
créancier  reçoit  tout  ce  qu'il  pouvait  réclamer  s'il  venait  à 
l'ordre,  et  sans  contestation  de  la  part  d'autres  créanciers.  Le 
système  ontier  de  notre  régime  hypothécaire  serait  attaqué,  si 
la  doctrine  contraire  était  exacte.  La  publicité  qui  est  la  base 
du  système  serait  illusoire,  si  une  inscription  pouvait  conser- 
ver une  masse  d'intérêts  qui  pourrait  dépasser  le  capital,  sans 
qu'il  fut  besoin  de  faire  connaître  ce  fuit  aux  acheteurs.  La 
loi,  décrétant  l'enregistrement  d'une  demande  d'intérêts  après 
une  certaine  période,  serait  lettre-morte  et  sans  utilité,  si  la 
première  inscription  du  titi  i  conservait  cette  masse  d'intérêts 
contre  les  acquéreurs.  La  publicité  de  l'hypothèque  n'est  pas 
pour  le  prêteur  seulement.  Le  mot  créancier,  dans  tout  l'ordre 
hypothécaire,  désigne  toute  personne  ayant  un  droit,  un  inté- 
rêt contraire.  La  transmission  de  la  publicité  est  la  base  du 
crédit  foncier,  et  si  l'acquéreur  ne  peut  acheter  avec  sûreté,  à 
la  face  des  hypothèques  inscrites,  l'hypothèque  du  prêteur 
deviendra  bientôt  illusoire,  par  le  discrédit  de  la  propriété 
même.  En  oflfrant  et  payant  la  créance  hypothécaire,  le  déten- 
teur a  droit  de  demander  d'être  subrogé  aux  droits  du  créan- 
cier contre  tous  ceux  qui  peuvent  devoir  la  dette  personnelle- 
ment ou  hypothécairement,  et  il  doit  être  reçu  dans  ses  offres, 
même  si  le  paiement  ne  paie  pas  tout  ce  que  le  débiteur  peut 
devoir;  mais,  pourvu  qu'il  éteigne  la  créance,  telle  qu'elle  est 
d'après  les  inscriptions  requises  par  la  loi.    Car  la  loi  est  pré- 
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cise,  faute  de  l'enregistrement  requis,  dans  les  cas  indiqués  et 
de  la  manière  prescrite,  l'hypothèque  est  sans  valeur  et  de 
nul  effet  à  l'encontre  de  créanciers  et  d'acuuéreurs  subsé- 
quents i\\v  ont  pris  inscription.  "  En  effet,  dit  Troplong,  la  loi 
ayant  exigé  que  l'hypothèque  soit  inscrite,  toute  hypothèque 
non  inscrite  est  réduite  ad  non  esse,  à  l'encontre  des  tiers." 
Pour  démontrer  ce  qu'il  y  a  d'illogique  et  de  contradictoire 
dans  la  doctrine  de  la  demande,  il  suffit  d'en  suivre  l'exécu- 
tion. Le  tiers  détenteur  délaisse  ;  l'immeuble  est  vendu. 
D'après  cette  doctrine,  le  créancier  poursuivant,  venant  à 
l'ordre,  ne  sera  colloque  que  pour  deux  années  d'intérêts.  Ce- 
pendant l'arrêt  qui  serait  rendu  déclarerait  l'immeuble  grevé 
non  seulement  pour  ces  deux  années,  mais  pour  toutes  les 
années  depuis  la  date  du  titre.  Pourquoi  le  créancier  ne  sera- 
t-il  pas  colloque  pour  le  montant  que  cet  arrêt  aurait  déclaré 
grever  l'inmieuble  ;  c'est  parce  que,  faute  d'inscription  pour  le 
surplus  des  intérêts,  il  n'a  pas  d'hypothèque  pour  tel  surplus  ;" 
et  qu'à  l'encontre  des  tiers  sa  dette  pour  ces  intérêts  non  ins- 
crits, n'est  que  dette  chirographaire.  Si  le  créancier  n'a  pas 
inscrit,  n'a  pas  enregistré,  il  n'a  pas  droit  de  suite  contre  l'im- 
meuble sur  lequel  il  a  pris  hypothèque,  quand  son  débiteur  a 
vendu  cet  immeuble,  et  que  l'acquéreur  a  pris  inscription  et 
enregistrement  de  son  titre  d'acquisition.  La  loi  déclare  la 
même  décliéance  dans  le  cas  d'intérêts  au-delà  des  deux  ou 
des  cinq  années,  et  pour  lesquels  on  n'a  pas  pris  l'inscription 
requise.  La  loi  ne  fait  pas  de  différence,  ni  d'exception.  Le 
droit  de  suite,  il  a  déjà  été  remarqué,  ne  s'attache  pas  à  l'hy- 
pothèque proprement  dite,  il  découle  essentiellement  et  unique- 
ment de  l'enregistrement.  C'est  le  droit  commun,  dans  tous 
les  cas.  Le  présont  jugement  est  fondé  non  pas  sur  les  clauses 
37  et  38,  mais  il  repose  sur  le  régime  hypothécaire,  dont  le 
principe  est  consacré  danr  son  universalité  et  dans  sa  plus  large 
expression  dans  la  première  clause  de  l'Ordonnance  ;  les  motifs 
découlent  de  ce  principe  souverain,  bien  défini,  parfaitement 
formulé,  que  toute  préférence  est  refusée  à  l'encontre  de  tiers 
inscrits,  soit  créanciers,  soit  acquéreurs,  pour  tout  droit  hypo- 
thécaire soumis  à  la  nécessité  et  aux  formalités  de  l'enregis- 
trement, quand  cet  enregistrement  n'a  pas  été  fait,  de  cette 
règle,  exprimée  dans  les  textes  et  dans  l'esprit  de  la  loi  ;  que  la 
transcription  du  contrat  translatif  de  la  propriété  d'un  im- 
meuble entraîne  la  déchéance  de  toute  hypothèque  subor- 
donnée à  la  formalité  d'une  inscription  qui  n'a  pas  été  prise, 
et,  par  conséquent,  la  déchéance  du  droit  de  suite. 

Jugement  :  "  La  Cour,  attendu,  en  fait,  que  la  demande  est 
une  action  hypothécaire,  dirigée  contre  le  défendeur,  pour  le 
faire  condamner  à  délaisser  en  justice  l'immeuble  décrit  dans 
les  écritures  des  demandeurs,  pour  qu'il  soit  vendu  eu  justice, 
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faute  de  paiement  des  créances  hypothécaires  réchimées.  At- 
tendu, en  fait,  qu'il  est  constant,  que  le  défendeur  est  proprié- 
taire et  en  possession  île  l'imnieubledont  il  s'agit  et  sur  lequel 
repose  l'hypothèque  des  demandeurs,  et  qu'il  l'était  lors  de  l'ins- 
titution, pour  l'avoir  acquis,  comme  il  est  expli(jué  dans  les 
écritures  des  parties.  Attendu,  en  fait,  que  le  défendeur,  comme 
tiers  détenteur  de  cet  immeuble,  a,  le  sept  avril  1(S()8,  pour  se 
faire  libérer  de  l'hypothèque  auquel  il  était  assujetti  au  profit 
des  demandeurs,  fait  à  ces  derniers  des  offres  réelles  de  la 
somme  de  S697,  comme  la  somme  alors  due  hypothécaire- 
ment, tant  en  principal  qu'intérêts,  et  que  le  défendeur  a  renou- 
velé ses  off'res,  par  ses  plaidoiries,  a  fait  consignation  de  cette 
somme  au  greffe  de  cette  cour,  et  demandé  que  les  off'res  fussent 
déclarées  valables  et  suffisantes.  Attendu,  en  fait,  (jue  la 
vente  à  Louis  Molleur,  l'auteur  du  défendeur,  du  même  int- 
meuble,  par  Eloge  Tremblay,  qui  avait  accordé  et  consenti 
ces  hypothèques,  a  été  dûment  enregisti'ée,  longtemps  avant 
l'enregistrement  d'aucune  demande  ou  bordereau,  pour  des 
intérêts,  de  la  part  des  demandeurs  contre  le  débiteur  Trem- 
blay. Considérant  que,  par  la  loi,  le  créancier  hypothécaire 
n'a  de  préférence  que  pour  deux  années  d'intérêts  et  ceux 
échus  sur  l'année  ëourante,  que  le  tiers  détenteur  ne  peut  être 
condaumé  à  délaisser  c^ue  s'il  refuse  de  payer  la  créance,  en 
principal  et  les  intéi'êts  conservés  par  l'enregistrenjent  ;  et 
que  le  créancier  n'a  d'hypothèque,  pour  le  surplus  d'intérêts 
que  peut  devoir  le  débiteur  personnel,  (|ue  par  l'enregistre- 
ment d'une  demande  spéciale  pour  intérêts.  Considérant  que 
le  défendeur  avait  intérêt  et  droit,  pour  éviter  procès  et  vicier 
ses  mains,  de  demander  la  libération  et  décharge  de  l'hypo- 
thèque dont  son  héritage  était  grevé  et  de  faire  le  paiement 
de  la  dette  dont  l'héritage  était  grevé  au  créancier  do  cette 
dette.  Considérant  que  la  sonnne  de  ^697,  offerte  avant  l'ac- 
tion et  consignée  .sur  le  refus  du  créancier,  était  toute  la 
somme  pour  laquelle  le  défendeur,  comme  le  tiers  détenteur, 
était  légalement  obligé  hypothécairement,  et  la  somme  que 
les  demandeurs  pouvaient  seulement  réclamer  de  lui,  comme 
tiers  détenteur,  par  leur  action  hypothécaire.  Considérant 
que  ces  offres  étaient  valables  et  suffisantes,  et  que  le  défen- 
deur, en  les  renouvelant  et  en  les  consignant,  a  mis  les  de- 
mandeurs en  demeure  de  recevoir  tout  ce  qu'ils  pouvaient 
réclamer  hypothécairement  contre  le  défendeur,  comme  tiers 
détenteur,  déclare  les  offres  valables  et  suffisantes,  en  donne 
acte  au  défendeur,  et  de  leur  consignation,  comme  équivalant, 
quant  au  défendeur,  à  paiement  fait  du  jour  des  premières 
offi"es.  Ordonne  au  protonotaire  de  payer  les  deniers  et  somme 
consignés  aux  demandeurs,  en  paiement  et  pour  décharge  de 
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l'hypothèque  de  ces  deniers,  sur  riinmouble  en  question,  dé« 
boute  les  demandeurs  de  leur  action." 

Bethune,  C.  R.,  pour  l'appelant  :  The  legality  bf  tins 
décision  turns  on  the  true  interprétation  of  the  37th  and 
38th  sections  of  ch.  37  of  the  Cons.  Stat.  of  L.  C.  Section 
37  enacts  :  "  No  credifor  shall  be  entitled,  by  reason  of  the 
"  registration  of  a  hypothec  or  privilège,  to  a  préférence 
"  before  ofliers,  for  more  than  two  yeai*»  arrears  of  interest 
"  ami  the  interest  for  the  current  year . . .,  unless  his  claiiu 
"  for  arrears  of  interest  to  a  spécifie  amount,  beyond  the 
"  arrears  of  two  years,  bas  been  separately  registered,  &c." 
Then  section  38  enacts  :  "  The  hypothec  preserved  by  the 
"  registration  of  any  claim  to  interest  or  arrears,  not  pre- 
"  served  by  the  or  if(  in  al  registration,  s/mW  date  only  fnnii 
"  tlie  retjish'atioii  of  surh  daim,  &c."  The  doctrine  enuncia- 
ted  in  the  judgment  is,  that  plaintiff'  can  hâve  no  hypothec 
iif  ail,  for  any  arrears  of  interest,  beyond  the  two  years  and 
the  current  year,  uidess  a  separate  claim  therefor  be  regis- 
tered. Now,  it  is  most  respectfully  submitted  that  such  a 
doctrine  can  in  no  way  be  deduced  from  the  terms  of  the 
statute,  which  are  liiiiited  to  the  régulation  of  the  rank  or 
prlorify  of  hypothec  amongst  rival  creditors.  When  the  38th 
section  provide.s  that  the  hypothec  shall  date  only  from  the 
time  that  the  claim  for  arrears  of  interest  is  registered,  it 
clearly  admits  that  the  hypothec  itself  exists,  irrespective, 
of  any  regiatr((tii>n,  and  that  the  efî'ect  of  registration  is 
merely  to  give  the  hypothec  a  spécifie  rank  or  préférence. 
The  object  of  the  législation  in  question  was  manifestly 
not  intended  to  aflfect  the  mère  hypothec  of  the  creditor,  but 
simply  to  confine  its  preferential  character,  as  regards  arrears 
of  interest  to  two  years  and  the  current  year.  And,a1though 
the  law,  as  laid  down  in  the  Consolidated  Statutes,  seems, 
sufficiently  plain  in  this  respect,  yet,  a  référence  to  the  lan- 
guage  of  the  original  registry  Ordinance  itself,  places  the 
raatter,  if  possible,  in  a  still  clearer  light.  The  enactment  is 
in  the  16th  section  of  the  4th  Vict.,  ch.  30,  and  déclares  that, 
for  the  unregistered  arrears  of  interest,  the  creditor  shall  not 
hâve  any  "  préférence  or  priority  before  the  otlisr  creditors." 
Thus  clearly  establishing,  that  it  is  only  as  hetxveen  contend- 
ing  creditors,  any  question  can  be  raised  at  ail  with  regard  to 
arrears  of  interest  unprotected  by  spécifie  registration  thereof. 

Le  jugement  de  la  Cour  d'Appel,  infirmant  le  jugement 
de  la  cour  de  première  instance,  est  comme  suit  :  "  La  Cour, 
considérant  que,  de  droit  commun,  l'intérêt  suit  le  rang  de 
l'hypothèque  ou  privilège  attaché  au  capital  qui  le  procTuit; 
qu'il  n'en  est  autrement  que  lorsqu'il  en  est  ainsi  ordonné  par 
quelque  loi  particulière,  spécialement  décrétée  à  cet  effet,  et 
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que  cette  loi,  lorsqu'elle  existe,  doit  être  restreinte  dans  ses 
strictes  limites  et  ne  doit  pas  être  étendue  aux  cas  qu'elle  n'a 
pas  inclus  ;  considérant  que  les  clauses  trente-sept  et  trente- 
nuit  du  chapitre  37  des  Statuts  Refondus  du  Bas-Canada,  sur 
lesquelles  est  fondé  le  jugement  dont  est  appel,  contiennent 
des  dispositions  de  l'espèce  sus-mentionnée,  ayant  pour  ettet  et 
ayant  l'effet  de  changer  la  loi  commune,  pour  un  cas  parti- 
culier, savoir  pour  le  cas  où  deux  créanciers  hypothécaires  se 
présentent,  par  concurrence,  à.  la  distribution  du  produit  d'un 
immeuble  qui  leur  est  hypothéqué,  décrètent  que  le  créancier 
antérieur  n'aura  sur  celui  qui  lui  est  postérieur,  préférence  à 
l'encontre  de  ce  dernier,  que  pour  deux  années  seulement  d'in- 
térêt et  pour  l'année  courante,  à  moins  d'un  enregistrement 
spécial  de  la  part  de  ce  créancier  antérieur;  considérant  que 
ces  dispositions  ne  sauraient,  d'après  leur  nature,  être  étendues 
à  d'autres  cas  qu'à  celui  qui  est  mentionné,  ni  être  appliquées 
au  cas  du  détenteur  d'un  immeuble  poursuivi  hypothécaire- 
ment par  un  créancier  ;  considérant  que,  pour  ces  raisons,  les 
demandeurs  appelants  avaient  droit  de  faire  déclarer  hypo- 
théqué en  leur  faveur  l'immeuble  possédé  par  le  défendeur 
intimé,  pour  le  montant  des  obligations  produites,  et  aussi 
pour  tous  les  intérêts  non  prescrits,  échus  sur  chacune  d'elles, 
et  non  pour  deux  années  seulement  et  la  courante,  tel  que 
déclaré  par  ledit  jugement,  et  que,  partant,  les  offres  faites 
et  consignées  de  la  part  dudit  intimé,  sont  insuffisantes  et 
doivent  être  déclarées  telles  ;  considérant  que,  pour  ces  raisons, 
il  y  a  erreur  et  mal  jugé  danw  le  jugement  dont  est  appel, 
rendu  par  la  Cour  Supérieure  siégeant  à  Iberville,  le  vingtième 
jour  de  novembre  1868,  casse  et  infirme  ledit  jugement  et, 
procédant  à  rendre  celui  qui  aurait  dû  être  rendu,  dit  et  dé- 
clare que  l'immeuble,  décrit  en  la  déclaration  et  possédé  par 
le  défendeur  intimé,  est  affecté  et  hypothéqué  en  faveur  des 
demandeurs  pour  le  montant  des  trois  obligations  sur  les- 
quelles est  portée  l'action,  formant  la  somme  de  cinq  cent 
cinquante-trois  piastres  ($553),  avec  intérêt  au  taux  de  douze 

{)ar  cent  sur  la  somme  de  cent  cinquante  piastres,  montant  de 
'obligation  du  vingt-sept  mai  1862,  et  à  compter  du  premiei- 
avril  1863,  sur  celle  de  deux  cent  trente-une  piastres,  mon- 
tant de  l'obligation  du  onze  décembi'e  1863,  à  compter  du  onze 
décembre  1864,  et  sur  celle  de  cent  soixante-douze  piastres, 
montant  de  l'obligation  du  vingt  et  un  mars  1864,  à  compter 
du  vingt  et  un  mars  1865,  jusqu'à  parfait  paiement;  qu'en 
conséquence  le  défendeur  intimé  sera  tenu,  sous  quinze  jours 
de  la  signification  des   présentes,  de  délaisser  ledit  immeuble, 

{)our  icelui  être  vendu  sur  le  curateur  qui  sera  créé  au  dé- 
aissement,  à  défaut  de  ce  faire,  sous  ledit  délai,  que  ledit  im- 
meuble sera  saisi  et  vendu  sur  ledit  défendeur  en  la  fornie 
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ordinaire,  à  moins  que,  hous  le  même  délai,  ledit  défendeur 
intimé,  ne  paie  le  montant  de  la  présente  condamnation  en 
principal  et  intérêt,  tel  (jue  plus  haut  mentionné." 

L'Honorable  M,  le  Juge  Badgley  était  aussi  d'opinion  d'infir- 
mer le  jugement  de  la  Cour  Supérieure,  mais  pour  d'autres 
motifs  que  ceux  mentionnés  dans  le  jugement  de  la  Cour 
d'Appel.  (14  J.,n.  125  ;  2  R.  L,  p.  183,  et  3  R.  L.,  p.  358) 

8.  Bethune,  C.  R.,  avocat  des  appelants. 

Lehlanc  &  CASsmv,  avocats  des  intimés.  ' 


MEDEOni.— PREUVE. 

Cour  de  Circitit,  Montréal,  15  c.ctobre  1869. 

Coram  Torrance,  J. 
Whvtk  vs  DeBonald. 

Jugi:  Que,  deptiis  la  pa8!<ation  du  Statut  de  Québec  de  1869,  32  Vict., 
cil.  32,  amendant  l'article  2260  lu  Code  Civil,  Bavoir  depuis  le  5  avril 
1869,  un  m<!'decin  a  le  droit  de  prouver  la  nature  et  la  durée  de  ses  eoins 
durant  cinq  années  pour  tels  soins  rendus  avant  la  passation  de  ce  statut. 

Le  demandeur,  en  sa  qualité  de  .syndic  officiel  à  la  faillite 
de  J.  C.  Frank,  poursuivit  le  défendeur,  pour  une  somme  de 
$164,  par  une  action  rapportée  le  2  avril  1869.  Le  défendeur 
opposa  en  compensation  à  cette  demande  un  compte  pour 
visites,  soins  et  médicaments,  en  sa  qualité  de  médecin,  rendus 
au  failli  et  à  sa  famille.  Le  défendeur  établit,  par  son  serment, 
comme  témoin,  la  nature  et  la  durée  des  soins  professionnels 
par  lui  rendus  depuis  le  8  février  1868  jusqu'au  2  décembre 
1868,  et  en  prouva  la  valeur  par  témoins.  La  preuve  faite  par 
le  défendeur,  en  sa  qualité  de  médecin,  en  vertu  des  disposi- 
tions du  Statut  de  Québec  de  1869,32  Vict.,  ch.  32,  sanctionné 
le  5  avril  1869,subséquemment  à  cette  transaction,  fut  décla- 
rée valable,  attendu  qu'en  fait  de  preuve  et  de  procédure,  cette 
loi  doit  régler  la  manière  d'administrer  la  preuve. 

"  The  Court,  considering  that  plaintiff  hath  failed  to  prove 
the  allégations  of  his  déclaration,  and  that,  by  the  enactment 
of  the  32d  chapter  of  the  Statutes  of  the  Province  of  Québec, 
passed  in  the  32d  year  of  Her  Majesty's  Reign,  amending  the 
2260th  article  of  the  Civil  Code,  it  was  compétent  to  défen- 
dant, since  the  5th  April,  1869,  to  prove,  as  he  hath  done,  by 
his  own  oath,the  nature  and  duration  of  the  services  rendered 
by  hiuj  to  the  insolvent  Frank  and  his  family  and  employé»; 
considering  that  défendant  hath  proved,  by  légal  évidence, 
the  allégations  of  his  pleas,  and,  particuîarly,  that  the  claim 
of  Frank  was  exaggerated  and  exorbitant,  and  that  Frank 
was,  before  and  at  the  time  of  the  institution  of  this  action, 
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îndebted  to  défendant  in  ^he  sum  of  $150  and  upwards,  for 
medicines  and  aervicen,  oh  a  médical  nian  and  physician,  doth 
niainiain  said  plea  and  disnuHH  plaintifTs  action."  (14  J.,  p. 
133,  et  2  R.  L.,  p.  183) 

(liLMAN,  avocat  du  demtindeur. 

Lafuenaye  &  ARM.sTRoNd,  avocats  (lu  défondeur. 


EZOBPTIOll  PREUMIMAIRE.— DEPOT. 

Cour  de  Circuit,  Comté  d'Yamahka, 

Saint- Fran«,'oi8-du-Lac,  1"  juin  1869, 


Coram  IjORAnoer,  J. 


Alie  vu  Hamelin. 


Jugé:  Que  dans  les  causes  au-desHous  de  $«J0,  le  plaidoyer  «•onteiiant 
une  exception  préliminaire  doit  être  reçu  sans  dépôt. 

Le  demandeur  pourauivit  le  défendeur,  par  une  action  dV<«- 
Humpait,  pour  la  .somme  de  onze  chelins,  et  l'assigna  comme 
résidant  et  domicilié  en  la  paroisse  de  Saint-Thomas-de-Pier- 
reville.  Le  défendeur  produisit,  Ha»»  dépôt,  une  excepticm 
péremptoire  à  la  forme,  par  laquelle  il  alléguait  être  domicilié 
à  Saint- François-du- Lac,  et  non  à  Saint-Thomas-de-Pierre- 
ville,  se  disait  mal  assigné  et  concluait  à  être  mis  hors  de 
Cour,  avec  dépens.  Le  défendeur  avait  payé  seulement  les  ho- 
noraires du  greffier  sur  une  contestation.  Le  demandeur  ré- 
pondit que  l'exceptiondu  défendeur  ne  pouvait  être  maintenue, 
parce  que,  entre  autres  raisons,  elle  n'était  pas  accompagnée 
du  dépôt  requis  par  la  loi  et  les  règles  de  pratique,  et  nia  les 
allégations  de  l'exception  à  la  forme  du  défendeur.  La  question 
du  dépôt  fut  de  suite  écartée  par  le  juge,  qui  déclara  que  les 
règles  de  pratique  n'exigeaient  tel  dépôt  que  dans  les  causes 
au-dessus  de  $60.  Dans  le  cas  où  Von  aurait  exigé  un  dépôt 
de  S4,  dans  les  causes  au-dessous  de  $60,  les  exceptions  préli- 
minairv-'S  auraient  souvent  rapporté  aux  procureurs  des  hono- 
raires beaucoup  plus  élevés  que  n'en  auraient  donné  les  plai- 
doyers au  fond  dans  les  mêmes  causes  ;  ce  qui  paraissait  un 
véritable  contre-sens  qu'il  fallait  éviter.  D'ailleui-s,  aucune 
règle  de  pratique  n'exigeait  tel  dépôt  dans  les  causes  au-des- 
sous de  $60,  et  le  tarif  n'y  pourvoit  pas.  La  pratique  constante 
dans  le  district  de  Québec  est  de  n'exiger  de  dépôt  sur  les  ex- 
ceptions préliminaires  que  dans  les  causes  au-dessus  de  $60. 
Et  la  question  du  dépôt  décidé,  le  défendeur  procéda  à  la 
preuve  de  son  exception  qui  fut  maintenue  avec  dépens.  (14 
J.,  p.  134,  et  2  R.  L.,  p.  184) 

Onésime  Caron,  pour  le  demandeur. 

J.-G.  d'Amour,  pour  le  défendeur. 
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TRANSPORT  DE  OREAROE.-AOOEPTATIOlf. 

Cour  Supi^iuiETruE,  en  Révision, 

Montréal,  30  iiovomhre  }Hi\\). 

Comm  MoNDEJ.ET,  J.,  Behtiielot,  J.,  Torkance,  ,). 

McDoNAiii)  et  oL  vu  (JoYETiE,  ^/  McDoNALD  rf  <»/.,  deman- 
deurs en  garantie,  vm  Henhv  Thomas  rt  ni,  défendeurs 
on  garantie. 

Ju(jé:  Que  le  débiteur  qui  a  accepté  la  Hi^iiificatidn  d'un  transport 
n'est  pluN  recevable  à  plaider  erreur  ((uant  au  montant  dû  par  lui  an 
cédant. 

"  La  Cour  Supérieure,  siégeant  à  Montréa',  p  vrentement 
comme  Cour  de  Révision,  considérant  que  le  défendeur,  Domi- 
nique (loyette,  est  mal  fondé  en  son  exception,  à  l'encontrede 
la  <hiiiande  des  doman<leurs  principaux,  attendu  qu'ayant 
accepté  les  transports  dont  il  est  question  et  reconnu  la  dette 
comme  sienne,  et  s'étant  obligé  de  la  payer  comme  y  appert, 
n'est  plus  recevable  à  plaider  erreur  quant  au  montant  dû  par 
lui  aux  cédants  ;  considérant  que  les  demandeurs  principaux 
ont  fait  preuve  des  allégués  de  leur  déclaration  ;  considérant 
qu'il  y  a  erreur  dans  le  jugement  dont  est  appel,  du  20  juin 
r  "^8  ;  cette  cour  casse,  annulle  et  met  au  néant  ledit  jugement, 
indant  celui  (ju'aurait  dû  rendre  ladite  cour,  déboute  Do- 
,ue  Goyette  de  son  exception,  avec  dépens  tant  de  la  de- 
mande principale  que  de  la  demande  en  garantie  à  la(|uelle 
la  mauvaise  contestation  de  Goyette  a  donné  lieu,  et  con- 
damne Dominique  Goyette  à  payer  aux  demandeurs  princi- 
paux  la  somme  de  S1556.M0,  avec  intérêt  sur  icelle  au  taux 
de  dix  par  cent  à  compter  du  12  mai  1866  jusqu'à  paiement." 
(14  J,  p.  137.  et  2  R.  L.,p.  184) 

J.-G.  Macdonald,  avocat  des  deniandeurs  principaux. 

Delaorave,  av(jcat  des  défendeurs  en  garantie. 
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COUR  DE  REVISION.-REVISION  DE  MEMOIRE  DE  FRAIS. 

Cour  Supérieure,  en  Revision,  Montréal,  28  février  1870. 

Coram  MoNDELET,  J.,  Berthelot,  J.,  Mackay,  J. 

Belisle  vfi  Lyman  et,  ai 

Jugé:  Que  la  Gourde  Revision  n'a  pas  juridiction  pour  réviser  la 
taxe  d'un  mémoire  de  frais  de  revision.  (14  /.,  p.  137,  et  2  R.  L.,  p.  185) 

Doutre,  Doutre  et  Doutre,  pour  le  demandeur. 
Perkins  et  Ramsay,  pour  les  défendeurs. 
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COMPENSATION. 

Court  of  Review,  Montréal,  31st  January,  1870. 
Coram  Mondelet,  J.,  Mackay,  J.,  Torrance,  J. 

Belisle  vs  Lyman  et  al. 

Held :  Tlmt  clamages  given  for  illégal  and  unwarrantcd  attachment, 
mme-nrrêt,  may  be  compensated  by  debt  due  iipon  whicli  Mtigie-iurêt 
issued.  (1) 

At  St-John's,  district  of  Iberville,  défendants,  Lyman, 
Clare  &  Co.,  by  their  attorney,  Hunjjerford,  issued,  for  debt 
due  theni  upon  account,  a  sdlsie-arirf  before  judgnient,  and 
also  proceedings  in  coinpulsory  liquidation  in  insolvency.  The 
attachment  was  not  returned  and  the  proceedings  in  insol- 
vency were  discontinu^d.  The  présent  action  of  damages  for 
Huch  illégal  seizures  followed,  and  aniong  other  pleas,  défen- 
dants (denying  damage)  ofFered,  in  compensation  to  any  sum 
awardod  for  damages,  the  sum  of  i<lH2,  due  them  by  plaintifF. 
The  action  was  dismissed,  with  costs,  by  the  Superior  Court, 
at  Iberville  (SiCOTTE,  J.),  upon  other  grounds,  but  the  judg- 
ment  was  reversed  in  Review,  and  judgment  rendered  as  fol- 
lows  : 

"  The  Court,  considering  that  défendants,  at  the  time 
they  brought  plaintiffs  into  the  Court  of  Insolvency,  had  no 
right  to  do  so,  inasmuch  as  they  were  his  creditors  to  the 
amount  of  Si  82  and  no  more  ;  considering,  nevertheless,  that 
the  damage  was  caused  solely  by  the  aforesaid  act  of  défen- 
dants, inasmuch  as,  at  the  time  of  the  issuing  of  the  attach- 
ment, plaintiff  was  actually  in  a  state  of  insolvency  ;  consi- 
dering that  there  is  error  in  tlie  judgment  appealed  from  of 
the  said  19th  .Tune,  1869,  dismissing  plaintiÂTs  action,  inas- 
much as  defer  'ants  had  no  right  to  cause  the  said  attachment 
to  be  issued  as  it  bas  been  ;  this  Court  doth  reverse,  annul  and 
set  aside  the  said  judgment,  and,  proceeding  to  render  the 
judgment  which  should  hâve  been  rendered  by  the  Court 
below,  it  is  ordered  and  adjudged  that  défendants  do  pay  and 
satisfy  to  plaintiff  ten  dollars  dovim/tges  et  intérêts,  and  ten 
dollars  costs,  with  costs  also  in  this  Court,  distraction  of  which 
said  several  costs  awarded  to  La  berge  and  Paradis,  attorneys 
for  plaintif!':  and,  as  to  the  ten  dollars  (hnnvmgex  et  ivtérets, 
its  amount  is  declared  compensated  by  larger  amount  which 
this  Court  tinds  to  bave  been  and  to  be  due  to  défendants  by 
plaintiff,  before  and  at  the  time  of  the  oommitting,  by  défen- 
dants, of  the  grievunces  charged  against  them."  (15  J.,  p.  80ô) 

Laberge  and  Paradis,  attorneys  for  plaintifF. 

DoUTRE,  DoUTitE  and  DoUTRE,  attorneys  in  review. 

Perkins  and  Ramsav,  attorneys  for  défendants. 

(1)  V.  art.  I188C.  ('. 
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TRIAL  BT  JURT. 

SuPERiOR  Court,  Montréal,  23rd  February,  1870. 
Coram  Beau  dry,  J. 
Matthews  vs  The  Northern  Assurance  Company. 

Held  :  Tliat  option  of  trial  by  jury,  made  in  the  plaintiff's  answer,  can 
only  avail  liini  as  a  notice  to  the  opi)08ite  party,  and  niiist  be  foilowed 
by  a,  spécial  application  to  the  Court,  \vithiu  four  daysafter  issue  joined, 
or  not  later  tlian  the  first  day  of  next  terni.  C.  C.  P.,  art.  350. 

Beaudry,  J.  :  The  plaintiff  makcs  application  i'or  a  Jury 
trial,  and  the  motion  is  resisted  on  the  part  of  défendants,  on 
the  ground  that  option  of  a  jury  trial  was  not  niade  in  the 
déclaration  or  pleaa,  nor  within  four  days  after  issue  joined, 
as  required  by  art.  350  C.  C.  P.  The  plaintiff  meets  tins 
obiectioii  by  saying  that  he  made  option  of  a  jury  trial  in  his 
answer  and  thus  c^'  vjlied  with  the  law  whieh  allows  the 
option  to  be  made  >•.  u.l.in  four  days  after  issue  joined.  I  am 
of  opinion  that  the  making  option  of  a  jury  trial  in  the 
answer  was  a  sufficient  notice  to  the  opposite  party,  but  the 
motion  should  been  made  within  four  days  after  issue  joined, 
or,  if  the  four  days  expired  out  of  term,  on  the  first  <lay  of 
the  next  term.  The  plaintiff  in  the  présent  case  lias  not  made 
his  motion  till  the  fourth  or  fifth  dav  of  the  next  term,  and  I 
hold  that  the  application  cornes  too  late.  Motion  rejected.  (14 
J.,  p.  138,  et  2  R.  L.,  p.  185) 

Perkins  and  Ramsay,  for  the  plaintiff. 

CusHiNo  and  Trenholme,  for  the  défendants. 
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PROCEDURE.-ENQUETE. 

SuPERioR  Court,  Montréal,  31. st  December  1870. 
Coram  Torrance,  J. 
MArrHEws  ?•«  The  Northern  Assurance  Company. 

Udd:  That,  wlien  the  plaintiff  in  liis  rase  in  chief  lins  addnced 
évidence  to  jepel  the  case  of  tlie  défendant  as  disclosed  in  hif'  ploa, 
lie  cannot  adduce  évidence  of  the  snnie  kind  in  rebuttal. 

This  was  a  motion  by  défendant,  to  révise  a  ruiing  at 
Evqiiete  which  rejected  an  objection  by  defendatit,  to  the 
examination  by  plaintifif,  of  a  witness  in  rebuttal,  with  regard 
to  matters  that  he  had  already  gone  into  in  his  évidence  in 
chief;  the  plaintiff,  in  his  case  in  chief,  having  gone  into 
évidence  generally  to  repel  the  case  of  défendant  m  di.sclosed 
in  his  plea. 
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Per  Curiam  :  "  Considering  that  plaintif}',  before  he  closed 
his  case,  adduced  évidence  to  repel  the  case  of  détendant, 
especially  by  the  disposition  of  Robert  Alsop,  a  witness  for 
plaintitt',  for  the  purpose  of  proving  tlie  safety  of  gasoline 
macliines  ;  doth  grant  the  motion,  so  far  as  to  maintain  the 
objections  madf  by  défendant  to  the  évidence  of  the  witness 
John  Baker  Edwards,  with  costs."  (16  ,/.,  p.  82,  et  4  R.  L., 
p.  67) 

Perkins  and  Ramsav,  for  plaintif}'. 
'    N.-W.  Trenholme,  for  défendant. 


ASSURANCE  CONTRE  L'INCENDIE. 

Cour  Supérieure,  Montréal,  31  mai  1871. 
•  Présent:  MoxDELET,  J.  ' 

Matthews  v8  The  Northern  Assurance  Company. 

Jugé:  Qvie  placer  dans  les  bAtisses  assurées  une  machine  à  gasoline, 
d'une  nature  dangereuse,  sans  le  consentement  de  l'assureur,  est  une 
violation  do  la  police.  (1  R.  C,  p.  475,  et  3  R.  L.,  p.  450) 


I 


SUMMONS. 

Court  of  Queen's  Bench,  Montréal,  16th  September,  1875. 

Coram  DoRioN  C.  J.,  Monk,  J.,  Taschereau,  J.,  Ramsay,  J. 

and  Sanborn,  J. 

Smith,  appeUant,  nud  Donovan,  respondent. 

Hi'ld:  That,  when  the  défendant  is  personally  .«erved  at  a  place  other 
than  his  domicile,  the  delay  is  computed  according  to  the  distance 
from  the  place  of  «uch  service  (and  net  accord ing  to  the  distance  from 
his  domicile)  to  the  place  where  the  court  is  held  (1). 

(1)  Le  S  2  de  la  sec.  170  <hi  ch.  M3  des  Statut»  Refondus  du  Bas-Ciinada  de 
18HI,  intitiik'  :  "  Acte  concernant  lu  procédure  ordinaire  dans  la  Cour  .Supé- 
rieure et  la  Cour  de  Circuit,"  ctait  eu  ces  ternies  :  "  Ledit  liref  d'assignation 
pourra  être  dressé  et  fait  suivant  la  formule  contenue  dans  la  cédule  L  an- 
nexée aii  présent  acte,  et  sera  signifie  au  moins  cinii  joirs  (au  nomhre 
des((uels  ni  le  jour  de  la  signification  ni  le  jour  du  rapport  ne  seront  comptés) 
avant  celui  fixé  pour  le  rapport  dudit  href,  s'il  n'y  a  pas  plus  de  cin(|  lieues 
du  lieu  où  la  signification  a  été  faite  à  la  place  où  la  cour  siège  ;  et  si  eu  aucun 
tel  cas  il  y  a  plus  de  cinri  lieues,  aloi-s  il  faudra  un  délai  d'un  jour  de  plus  par 
chaque  ciu(|  l'eues  additionnelles  ;  et  tel  bref  d'assigiuititui  pourra  être  adrcH- 
se  à  un  huiss'.er  de  la  cour  supc'rieure,  nommé  jiour  le  district  dans  lequel  il  a 
énuiné,  et  L'dit  huissier  sera  tenu  de  le  mettre  à  exécution."  L'art.  I(H56  C. 
P.  C.  n'a  pas  modifié  les  ilispositions  de  ce  paragraphe,  et  le  délai  d'assi- 
gnation doit  être  calculé  d'après  la  distance  du  lieu  de  la  signification  au  lieu 
des  audiences  du  tribunal,  et  non  du  domicile  du  défendeur,  et  <|u'ainsi  dans 
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The  writ  of  suminons  was  issued  in  the  Superior  (,^ourt,  at 
Montréal.  The  défendant,  Smith,  was  described  as  being  of 
Onslow,  in  the  district  of  Ottawa,  ahnitted  to  be  about  160 
miles  froiii  Montréal.  The  service  was  niade  upon  défendant 
personally,  at  Montréal,  and  the  delay  between  service  and 
rcturii  was  only  elevcn  days.  The  défendant  fyled  an  exception 
à  la  forme,  on  the  ground  that  the  delay  was  insufficient,  and 
sliould  hâve  been  computed  according  to  the  «listance  from 
defenilant's  domicile  to  the  city  of  Montréal.  The  plaintifî's 
c'unsel  relied  upon  the  décision  of  the  majority  of  the  Court 
of  Review  in  Carrier  va  Lafranee,  13  L.  C.  Juri.st,  p.  829, 
and  19  R.  J.  R.  Q.,  p.  435,  which  was  directly  in  point. 

Beaudry,  J.,  in  rendering  judj^jment  in  the  Superior  Court, 
at  Montréal,  on  the  23d  day  of  February  1870,  said  the  case 
came  under  article  75  C.  P.  C  :  "  In  ordinary  cases  the  delay 
upon  sunmions  is  ten  intermediate  days  between  the  day  of 
service  and  the  day  fixed  for  the  appearance,  when  the  distance 
from  the  domicile  of  défendant  to  the  place  where  the  Court  is 
held  does  not  exceed  tive  leagues.  When  the  distance  exceeds 
five  leagues  the  delay  is  increased  one  day  for  each  additional 
five  leaffues."  His  Honour  believed  it  was  the  intention  of  the 
codifiers  that  this  article  shoul  ;  al.so  apply  to  cases  where  the 
service  is  made  at  a  place  other  than  défendants  domicile.  The 
exception  must  therefore  be  maintained. 

Thejudgment  of  the  Superior  Court  is  as  follows:  "The 
Court,  considering  that,  under  art.  75  of  the  C.  C.  P.,  the 
delay  upon  summons,  in  ordinary  cases,  is  ten  intermediate 
days  between  the  day  of  service  and  the  day  fixed  for  the 
appearance,  when  the  distance  from  the  domicile  of  défen- 
dant to  the  place  where  the  Court  is  held  does  not  exceed 
five  leagues,  and  when  the  distance  exceeds  five  leagues  the 
delay  is  increased  one  day  for  each  additional  five  leagues; 
and  considering  that  it  is  admitted  by  plaintitf  that  the 
distance  from  the  domicile  of  défendant  to  the  city  of  Mon- 
tréal is  about  160  miles,  and  that  only  eleven  daiys  elapsed 
between  the  day  of  service  of  the  writ  of  summons  in  this 
cause  and  that  of  its  return,  which  delay  is  insjifficient  ;  doth 
maintain  the  said  exception  à  la  forme.'' 

The  plaintiff  inscribed  in  review,  and,  (m  the  30th  April, 
1870,  the  Court  of  Review,  at  Montréal,  Berthelot  J.,  Mac- 
KAY  J.,  et  ToRRANCE  J.,  reversed  the  judgment  of  the  Supe- 
rior Court.  Hère  follow  the  remaries  of  Judge  Mackay  in 
review  and  the  judgment  of  the  Court. 


défendeur  est  assigné  à  une  distance  plus  rappruuiiée  du   lieu 
i  du  tribunal  ((ue  ne  l'est  son  domicile,  le  délai  d'assignation 
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pourra  être  moindre  qu'il  n'eût  été  si  lassignatioii  eût  été  faite  à  son  domi- 
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Mackav,  J.  :  The  point  has  already  been  decided  by  the 
Court  of  Review  in  Carrier  vs  Lafrance,  13  L.  C.  Jurlst,  p.  329, 
and  19  R.  J.  R.  Q.,  p.  435.  The  additional  delay  is  allowed  to 
glve  the  défendant  time  to  travel,  and  he  does  not  need  that 
when  he  is  serveJ  at  the  place  where  he  is  sumtnoned  to 
appear.    We  hold  that  the  exception  is  unfounded. 

"  The  Court,  considering  that  there  is  error  in  the  judgment 
of  the  23d  of  February,  1870,  in  maintaining  the  exception  à 
La  forme,  doth.  revising  such  judgment,  reverse  the  same,  and, 
proceedin<;  to  render  the  judgrpent  that  ought  to  hâve  been 
rendered  in  the  premises.  Considering  that  tne  service  of  pro- 
cess  was  well  enough  niade  upon  défendant,  as  made  to  hold 
défendant  to  appear  and  to  défend  hiniself.  Considering  that 
défendant  was  personally  served  in  Montréal  with  the  writ 
and  déclaration,  and  tlmt  there  is  no  violation  of  substance 
or  sensé  of  any  article  of  the  Code  of  Procédure  in  holding 
that  défendant,  under  the  circumstances,  was  bound  to  appear 
according  to  the  exigency  of  the  writ,  and  to  défend  hiniself, 
if  he  saw  tit,  and  that  his  exception  à  la  forme  was  and  is 
unfounded,  doth  déclare  said  exception  à  la  forme  unfounded 
and  insufficient,  and  doth  reject  the  same." 

Smith  appealed  froni  the  judgment  of  the  Court  of  Review, 
and  the  Court  of  Appeals  confiruied  the  judgment.  Hère  fol- 
low  the  remarks  of  chief  justice  DoRiON  in  rendering  the 
judgineut  of  the  Court  of  Appeals  : 

DoRioN,  Ch.  J.  :  There  are  two  questions  raised  by  the  pré- 
sent appeal,  one  as  to  the  sufficiency  of  the  service  of  the  ori- 
ginal process  and  the  other  on  the  merits.  On  both  points, 
we  are  against  appellant  ;  this  court  agreeing  to  accept  the 
jurisprudence  on  the  question  of  form,  as  established  by  the 
judgment  of  the  Superior  Court.  The  judgment  appealed  froni 
is,  therefore,  contirmed.  (14  J.,  pp.  138  et  222  ;  2  R.  L.,  p.  185, 
et  19  J.,  p.  336) 

Peukins,  McMaster  and  Préfontaine,  for  appellant. 

Kelly  and  Dorion,  for  respondent. 
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WILLS. 


PitiVY  CouNciL,  3rd  February,  1«72. 

On  appeal  from  the  Court  of  Queen's  Bench,  for 
Lower-Canada  (appeal  side). 

Présent  :    Sir  James-William  CoLViLLE,  Sir  Robert  Philli- 

MOKE  (Judge  of  the  High  Court  of  Admiralty),  Sir 

Montague-Edward  Smith  and  Sir  Robert- 

Porrett  Collier. 

LouisA  Mkjneault,  appellant,  and  Eulalie  Malo  and  Jean- 
Baptiste  Brousseau,  respondent». 

M.  ilomiciled  in  Lower-Canada,  in  1865,  (before  the  Civil  Code  of 
Lower-Canada  came  into  opération)  being  ilangerously  ill,  sent  for  a 
nuiiiry  to  make  his  wiii.  Tlie  notury  aitendcd  with  two  witnesses,  and 
M.  fxpresswl  verbally  before  tliein  tbe  provisions  he  intended  to  niake 
by  hin  wiil,  ini:ludin>r  an  annniiy  to  A.  Tlie  notary  inquired  of  the  wit- 
nesses if  they  understooii  M.'s  wislies,  and  tliey  .-ald  tliat  tliey  did, 
wliereupon  the  notury  proceeded  to  reduce  M.'s  expressed  intentions 
into  writing,  in  tho  form  of  a  soleinn  wiil  aecording  to  the  Frencli  law, 
and  liad  writien  down  as  far  as  tlie  beque.«^t  of  the  anniiity  to  A  ,  but 
before  a  disposition  in  favuur  of  his  only  daughter  and  appointmeut  of 
exocutors  was  written,  M.  died.  The  two  witnesses,  at  the  notary's 
request,  at  once  muile  a  déclaration  in  writing  ofwhat  M.'s  intentions 
were  regard! ng  the  di.sposition  to  be  made  by  his  wiil.  A.  petitioned  the 
Siiperior  Court  of  the  Province  for  probate  ofthe  parlly  prepared  testa- 
Mioniary  p  iper,  and  that  court  granted  probate  ofthe  iuiperfecl  instru- 
ment with  the  written  stutement  of  the  Witne.vses,  as  containing  the  wiil 
of  tliedeceased.  M.'wheir  was  tûtod  and  i>(ipt)sed  thegrant.  A.  «fterwanls 
brouglit  an  action  for  payment  ofthe  annuity.  In  defence  to  the  action 
M.'s  heir  disputed  the  validity  of  the  wiil.  Tiie  Siiperior  Court  gave 
judgment  for  A.  on  the  ground  that  tbe  sentence  of  the  court  granting 
prohato  was  conclusive;  tlio  Court  of  Queen's  Bench  in  Lower  Canada 
reversed  that  judgment.  On  apjHial,  h^'ld  by  the  Judicial  Committee  : 

Fir-t,  that  aecording  to  the  nninterrupted  practice  and  usage  ofthe 
Courts  in  Luwer-Canada  since  ISOI,  un  tiie  construction  ofthe  Colonial 
Act,  4l8t  Geo.  3,  c.  4,  s.  2,  the  grant  of  probate  was  not,  a;^  in  Kngland, 
conclusive,  and  tliat  it  was  eomjjetent  to  M.'s  heir  to  impugn  the  wiil 
by  way  of  defence  to  A.'s  action. 

Secondly,  that  although  M.  intended  to  make  a  wiil  aecording  to  the 
French  law,  and  the  imperfect  testamentary  paper  was  void  as  a  wdl  by 
that  law,  yet  that  the  verbal  bequest,  coupled  with  the  untinished  tes- 
tamentary  paper,  was  a  goo<i  bequest  as  respected  personalty,  and 
entitled  to  probate,  as  the  Impérial  Siatute,  14th  Geo.  3,  c.  83,  s.  10,  in- 
troduced  the  English  law,  as  to  wiUs  existmg  at  that  tune,  into  Lower- 
Canada,  and  carriod  with  it  the  rules  of  the  Englit^h  courts  as  to  tlie 
admissibility  of  oral  évidence  in  cases  of  nuncupative  wille  or  unônish- 
ed  testamentary  dispositions  of  |)ersonalty. 

In  this  case  the  question  raised  respected  the  right  of  the 
appellant  to  an  annuity  bequeathed  to  lier  by  one  Prudent 
Malo,  a  merchant  of  Belœil,  in  Lower-Canada,  and  domiciled 
there,  and  the  etiect,  aecording  to  the  law  of  Lower-Canada, 


;  -\ 


il 


u 


4S 


RAI'PORTS  JUr)ICIAll{E.S   RÉVISÉS 


of  probate  in  tlie  Canadian  courts  to  an  unexecuted  testanien- 
tary  paper,  as  a  vvill,  in  the  t'oriii  prescribed  by  English  law. 
The  facts  were  tliere  :  The  action  was  hrought  by  the  appel- 
lant  against  the  respondents  to  recover  the   arrears  of  an 
annuity  bequeathed  by  Malo.    The  déclaration  was  filed  in 
1866,  and  alleged  that  Prudent  Malo  died  on  the  25th  April, 
l^i()5,  and  let't  an  only  daughter,  the  l'espondent,  Eulalie  Malo 
(the  wife  of  the  other  respondent,  Jean-Baptiste  Brousseau), 
who  had  succeeded  to  and  taken  possession  of  the  estate  of  her 
deceased  father  ;  that  Prudent  Malo,  on  the  25th  April,  1865, 
made  his  will,  duly  executed  according  to  law  in  so  far  as 
regards  moveables,  and  by  his  will  left  the  plaintiff'an  annui- 
ty of  £25  for  her  life  ;  that  the  will  was  duly  proved  before 
Assistant  J ustice   Monk,   and  probate  of  it  granted  on  the 
27th  of  Deceinber,  1865  ;  that  it  cost  the  plaintifF  £25  to 
obtain  the  probate,  which  she  alleged  that  ^he  had  a  right  to 
recover  from  the  défendants,  who  had  unjustly  and  in  bad 
faith  contested  the  will,  and  that,  on  the  25th  of  August  then 
last  past,  sixteen  nionths  of  the  annuity  was  due  to  the  plain- 
tifF, amounting  to  the  sum  of  £38  6s.  8d.  The  plaintiff  filed 
with  the  déclaration  copies  of  the  probate  of  the  testamentary 
paper  of  Malo,  and  of  the  proceedings  and  évidence  which 
preceded  its  grant.  From  thèse  proceedings  it  appeai'ed  that 
the  plaintiff  had,  on  tho  20th  July,  1865,  presented  a  pétition 
to  the  Superior  Court  of  Montréal  praying  for  probate  of  the 
will  of   Malo,  and   had  cited  the  défendants   to  appear,  as 
representing  the  succession  of  the  testator  ;  that  the  defen- 
<lants  appeared  and  contested  the  grant  of  probate,  and  that 
plaintiflf'  called  several  witnesses  and,  amongst  others,  Elzéar 
Blanchard,  who  produced  a  paper  writiug,  which  contained 
the  testamentary  wishes  of  the  deceased,  as  expressed  by  him 
before  three  pei'sons  présent  at  the  time,  and  immediately 
before  his  death,  and  which  was  written  immediately  after- 
wards  ;  and  another  witness,  J.-B.  Brillon,  who  produced  an 
unfinished  will,  the  writing  of  which  was  interruptcd  by  the 
death  of  the  testator,  but  which  contained  a  bequest  to  the 
plaintiff  of  the  annuity  in  (juestion.  The  défendants  having 
declined  to  call  witnesses  and  having  been  heard  by  their 
counsel,  the  court,  on  the  27th  Deceniber,  1865,  gave  judg- 
ment  granting  probate  of  the  above  two  papers  and  ordering 
them  to  be  registered  on  the  registry  of  probate  of  the  court. 
The  défendants  pleaded  a  spécial  plea,  wlùch,  in  effect,  alleg- 
ed that  the  will  was  not  properly  executed,  that  the  probate 
of  it  was  null  and  void,  that  the  proofs  adduced  were  irregu- 
lar  and  ought  not  to  hâve  been  admitted,  and  that  plaintiff  was 
not  entitled  to  the  costs  of  proving  it.    They  also  pleaded  the 
gênerai  issue.  The  plaintiff  joined  issue  on  the  pleas,  and  also 
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(Jeniunvd  to  the  tirst  plea  on  th«i  ground  that  the  détendants 
were  not  entitled  to  question  the  probate.  By  consent  of  the 
parties,  the  évidence  given  on  the  proceedings  in  the  Superior 
Court  t'or  the  probate  of  the  testamentatry  papers,  a  copy  of 
which  had  been  filed  by  the  plaintifF  with  her  déclaration, 
was  admitted  as  given  in  the  action.  This  évidence  consisted 
of  the  dépositions  of  four  witnesses  :  Ëlzéar  Blanchard,  Jean- 
Baptiste  Allard,  Vilbon  Blanchard,  Joseph-R.  Brillon,  and 
two  paper  writings  produced  in  évidence  by  Ëlzéar  Blanchard 
and  Joseph-R.  Brillon.  From  this  évidence  it  appeared,  that, 
on  the  25th  of  April,  1865,  Malo,  being  ill  and  having  been 
told  by  his  doctor  that  he  was  not  likely  to  survive  long,  sent 
for  Brillon,  a  notary,  to  inake  his  will.  Brillon  told  hiin  that 
it  was  necessary  that  there  should  be  two  witnesses,  and  that 
when  they  were  présent  he  ought  to  say  and  explain  in  their 
présence  what  he  intended  to  do.  Malo  accordingly  directed 
him  to  send  for  Vilbon  Blanchard  and  Ëlzéar  Blanchard  for 
that  purpose.  Vilbon  Blanchard  and  Ëlzéar  Blanchard  having 
arrived  and  being  alone  ;m  the  rooni  with  the  deceased  and 
Brillon,  the  deceased  said  ;  "  I  wish  to  uiake  niy  will,"  and 
then  stated  the  disposition  of  his  property  which  he  wished 
to  niake,  and  which  he  had  previously  stattd  in  the  morning, 
in  siinilar  terms,  to  Brillon,  the  notary,  and  afterwards  to 
Dr  Allard,  one  of  the  executors.  When  he  had  finished,  Bi'il- 
lon,  the  notary,  asked  the  two  other  witnesses  if  they  had 
uuderstood  the  testator's  wishes,  and,  on  their  saying"yes," 
proceeded  to  Write  out  the  will.  While  he  was  doing  so  and 
when  he  had  conipleted  the  clause  relating  to  the  bequest  of 
the  plaintitf,  the  testator  fell  back  in  his  chair  and  expired. 
Brillon  then  ceased  writing  and  with  the  witnesses  went  into 
a  neighbouring  room,  and  withinhalf  an  hour  of  Malo'sdeath 
drew  up  a  statement  of  his  testainentary  wi«hes,  as  he  had 
itxpressed  thetn,  including  the  bequest  of  an  annuity  to  the 
plaintiff.  The  statement  so  drawn  up  and  the  untinished  will 
written  by  Brillon  were  the  two  papers  of  which  prol)atc  was 
granted  by  the  court  (1).  On  the  31st  May,  1867,  the  Supe- 
rior Court,  Mr.  Justice  Bertheloï  presiding,  gave  judgnient 
in  favouvof  the  plaintif!"  for  £43  15s.,  being  £25  for  one  year's 
annuity,  and  £18  15s.  for  ihe  costs  of  proving  the  will. 

Hère  follows  the  judgnient  of  the  Superior  Court  :  "  La 
Cour,  vu  que,  par  sentëtice  et  jugement,  en  date  du  27  décem- 
bre 1865,  rendu  par  «l'Hoinorable  Samuel-Cornwallis  MoNK,un 
des  juges  de  cette  coVir,  il  a  été  prononcé  que  la  vérification 
on  pmhofe  du  testamwnt  ou  dispositions  testamentaires  do 
IVudent  Malo  comme  ayant  été  fait  et  dicté  par  lui,  en  date 
ilu  25  avril  1865,  avait  été  faite  bien  et  dûment,  et  <|ue  les- 

(I)  Tliese  documents  are  set  (iUt  in  tlie  judgnient,  iwnf,  pp.  70  luid  71. 
TOME    XX.  4 
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dites  dispositions  testamentaires  avaient  été  bien  et  dûineut 
prouvées  ;  vu  que  ladite  sentence  du  27  décembre  1805  est 
<lans  toute  sa  force  et  vertu,  et  doit  avoir  tout  l'eflet  que  lui 
donne  la  loi  ;  considérant  que  lesdites  dispositions  testamen- 
taires ainsi  prouvées  contiennent  un  le^s  au  protit  de  la  de- 
manderesse d'une  rente  viagère  annuelle  de  £25  par  année, 
payable  chaque  année  à  compter  du  jour  de  son  décès,  et  que, 
par  ladite  sentence  du  27  décembre  1865,  il  y  a  eu  adjudica- 
tion de  frais  au  profit  de  ladite  demanderesse  alors  requérante 
pour  la  preuve  et  la  vérification  desdites  dispositions  testa- 
nientaires,  contradictoirement  avec  les  défendeurs  et  contre 
ces  derniers,  et  dépens  taxés  à  la  somme  de  £18  15s.  par  ledit 
Honorable  Samuel-C.  MoNK  ;  la  cour,  en  conséciuenee,  a  con- 
damné la  défenderesse  à  payer  à  la  demanderesse  la  somme  de 
£43  lôs.,  savoir  £25  cours  actuel  pour  une  année  de  ladite  rente 
annuelle  due  et  échue  au  25  avril  1866,  et  £18  15s.  pour  les  frai.« 
adjugés  au  protit  de  la  demanderesse  par  la  sentence  ci-dessus 
mentionnée,  le  tout  avec  intérêt  sur  ladite  somme  de  £43  15s. 
depuis  le  13  septembre  1860,  jour  de  la  signification,  et  dépens 
d'une  action  de  la  première  classe  à  la  Cour  de  Circuit." 

Défendant  having  inscribed  the  cause  for  revision  before 
three  judgts  of  the  Superior  Court  of  Montréal,  consisting  of 
the  Justices  Mondelet,  Beuthelot,  and  Monk,  sitting  as  a 
Court  of  Revisioh,  that  court,  on  the  28th  March,  1868,  afîirni- 
ed  the  judgment  of  the  31st  of  May,  1867,  Mr.  Justice 
Mondelet,  dissenting. 

Hère  follow  the  remarks  of  the  judges  in  review  : 
Mondelet,  J.,  in  dissenting  from  his  learned  brothers, 
believed  his  présent  opinion  to  be  in  strict  harmony  with  that 
expressed  when  sitting  in  Queen's  Bench  up»m  the  case  of  (\>l- 
viLle  and  Fkuiagaii  (1).  The  paper  vvriting  under  considération 
conformed  to  no  form  of  law  by  which  it  could  be  recognized 
as  a  will.  Neither  the  formalities  of  the  English  or  French 
laws  hâve  been  observed,  and  thèse  few  lines  of  writing  were 
not  a  will,  nor  could  the  probate  made  be  recognized  as  légal. 
Objections  hâve  been  made  to  it  at  the  time,  but  without  suc- 
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(1)  Un  testament,  (lûnieut  exécuté  (levant  trois  témoins,  peut  être  modifié 
en  ces  difl'érents  legs  par  des  chèques  signés -eu  présence  de  deux  témoins  par 
le  testateur  pendant  aa  dernière  maladie  et  laissés  entre  les  mains  de  son 
secrétaire  particulier  pour  être  remis  "comme  donations  à  cause  de  mort" 
aux  parties  à  Tordre  desquelles  ces  chèques  ont  été  faits  ;  et  la  vérification  du 
niémoraudum  .de.j  legs  faits  au  moyen  desdits  chèques,  mémorandum  écrit  par 
le  secrétaire  particulier  en  présence  des  menibres  de  la  famille  du  testateur,  à 
la  demande  <le  ce  dernier  ((ui,  après  lecture,  l'a  approuvé,  est  suffisante  pour 
ilonner  droit  aux  légataires  de  se  faire  adjuger  les  sonnnes  ainsi  léguées  sans 
qu'il  y  ait  vérification  ilesdits  chèques.  (Colrille  et  al.  et  FIniiaijan,  C.  B.  R.  en 
appel,  Montréal,  1er  mars  1804,  Di;val,  .T.  en  ('.,  Mkkedith,  J.,  Mondki.kt, 
,).,  lÎAiMiLKV,  J.,  confirmant  le  jugement  de  C.  S.,  Montréal, '2'2  septembre 
IcStii,  Mo.NK,  J.,  14  D.  T.  B.  C,  p.  a28  ;  8  J.,  p.  225,  et  13  R.  J.  R.  Q.,  p.  '-AS) 
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cess.  To  recognize  this  document  ns  a  will  would  be  to  opena 
wfiy  for  (lishonest  and  intriguing  persons  to  claini  possession 
i)ï  successions.  The  utniost  vigilance  vvas  necessary  to  protect 
property, and  its  lights  should  be  rigidly  guarded.  Tlie  learnod 
judge,  in  ret'erring  to  (Jolv'dlc  and  FUimujan,  a  case  cited  at 
tlie  argument,  said  that  it  was  founded  upon  certain  chèques, 
whieh  had  been  handed  to  Hopkins,  then  private  secretary  to 
Sir  (îeorge  Simpson.  They  were  not  in  the  i'orm  ot'  a  legacy, 
but  of  a  (lim  ïiiaiinel,  and  His  Honor  had  so  held  at  the  time. 
The  présent  case  was  similar  in  its  features,  and  His  Honor 
saw  no  cause  to  revei'se  his  original  opinion.  He,  therefore, 
dissented  from  the  judgment  about  to  be  pronounced. 

Berthelot,  J.,  was  of  opinion  that  the  judgment  sliould  hv 
contirnted.  P.  Malo  had  received  much  kindness  from  plain- 
tiff  and  it  was  natural  that  he  should  désire  to  show  his  gra- 
titude. The  défendant  was  acting  unjustly  in  endeavoring  to 
deprive  her  of  the  legacy  given.  It  appears  that  a  notary  was 
called  in  and  proceeded  in  the  présence  of  witnesses,  to  be- 
quodth  Malo's  property,  in  accordance  with  his  instructions, 
tu  varions  persons.  Among  the  bequests  was  one  of  £25  to 
plaintifi'.  Before  the  completion  of  the  will,  however,  the  tes- 
tator  was  seized  with  a  tit  of  apoplexy  and  died.  A  procès- 
verbal  was  at  once  drawn  up  and  signed  by  the  persons  pré- 
sent, of  the  wishes  of  Malo,  and  the  events  attending  his 
death.  No  better  coviviencei tient  de  preuve  par  écrit  could  be 
v'shed  for,  and,  in  the  face  of  unquestionablo  corroborative 
évidence,  to  do  otherwise  than  recognize  the  bequest  would  be 
an  injustice.  Referring  to  the  Lambert  and  Gaitvreau,  case, 
settled  in  appeal  (7  D.  T.  B.  C,  p.  277  ;  1  J.,  p.  206  ;  5  R.  J.  R. 
Q.,  p.  244,  et  12  R.  J.  R.  Q.,  p.  410),  His  Honor  said  that,  then, 
the  principle  was  held  that  a  testament  need  not  necessarily 
be  mleaael,  or  that  a  will  intended  to  be  of  that  nature  should 
iiu  absolutely  made  in  accordance  with  the  most  minute  form- 
alities,  since  it  could  be  recognized  as  valid  under  other  pro- 
visions of  the  law.  The  probate  made  was  good  in  law  and, 
further,  had  not  been  taken  ex  parte,  but  in  the  présence  of 
the  parties.  Only  a  small  amount  was  involved  in  this  case, 
but  it  was  bequeathed  in  récognition  of  eight  years  of  faith- 
ful  service,  and  the  court  was  pleased  that  the  law  permitted 
it  to  do  an  évident  act  of  justice. 

MoXK,  J.  :  The  évidence  shows  beyond  question  that  the 
tostator  made  this  becjuest,  vvhile  in  sound  mind,  and  of  his 
own  will.  Neither  fraud  nor  surprise  are  urged  by  the  defence. 
The  facts  of  the  case  are  proved  beyond  doubt.  His  Honor 
confessed  to  hâve  felt  some  hésitation  when  the  probate  was 
prayed  for,  in  1807,  but,  upon  further  examination,  found 
tliat  Malo  had  intended  to  makc  a  legacy,  and  was  eut  otf 
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before  this  intention,  aiready  given  to  a  notary,  could  be  put 
intc»  etf'ect.  In  GolviiU  and  FLanvujdu,  only  a  ujuinorandum 
existed,  and  there  wus  no  procèM-veilxd,  and  n(.>tliinj^  there 
showed  tliat  Sir  Oeorfre  intended  to  connect  it  with  liis  will. 
His  Honor  had  then  characterized  the  act  as  a  don  munuel, 
and  the  Court  of  Appeal,  while  conKrining  his  judginent,  did 
HO  upon  the  grounds  that  it  was  a  legacy.  His  Honor  vvasnot 
disposed  to  vary  frorn  a  précèdent  that  had  the  Hanction  of  the 
hignest  court  in  the  country.  The  nudive  of  that  judgraent 
did  not  niake  it  appear  that  tlie  iitetintraiida  in  issue  were 
tostamentary  bequests.  In  the  face  of  this  solenin  décision, 
His  Honor  could  not  do  otherwise  than  continu  the  judginent 
of  the  court  be iow.  Tiie  l'ecord  contained  such  proof  of  the 
intentions  of  the  testator  as  would  make  it  a  rank  injustice  to 
deprive  plaintitf  of  her  legacy,  because  of  the  absence  of  some 
simple  formalities.  The  Court  would  commit  a  violation  of 
natural  equity  and  of  the  principles  laid  down  in  the  case 
referred  to,  to  do  other  than  contirm  the  judgment. 

The  défendants  appealed  to  the  Court  of  Queen's  Bench  of 
Lower-Canada,  and  that  Cîourt,  consisting  of  Chief  Justice 
DuvAL,  and  the  Justices  Caron,  Drummond,  Badoley  and 
LoRANUER,  gave  judgment  on  the  9th  of  Septomber,  1869, 
reversing  the  two  judgments  of  the  Superior  Court,  and 
«lismissing  the  plaintitf's  action  with  costs.  Hère  follow  the 
remarks  of  Judges  Caron  and  BaD(JLEY  in  the  Court  of 
Appeal  : 

CaroN,  J.  :  Le  premier  jugement  était  uniiiuement  fondé 
sur  "je  que  le  prohate  ayant  été  accordé,  la  validité  du  testa- 
ment se  trouvait  établie  et  ne  pouvait  plus  être  contestée.  En 
revision  deux  des  juges  ont  été  d'avis  que  l'intention  du  tes- 
tateur Malo  était  apparente  et  prouvée  de  fa(;on  à  ne  laisser 
aucun  doute  qu'il  voulait  léguer  à  la  demanderesse  la  rente 
qu'elle  réclamait,  et  que  la  justice  et  l'équité  exigeaient  qu'elle 
lui  fût  accordée.  Ces  raisons  d'équité  ont  bien  leur  valeur 
lorsque  la  loi  se  prête  à  leur  donner  suite,'  mais  cette  doctrine 
ifst  très  dangereuse,  surtout  lorsqu'il  s'agit  de  testament.  Pour 
moi,  je  crois  bien  en  effet  que  Malo  voulait  léguer  la  rente  en 
question,  mais  je  ne  puis  l'accorder  à  la  demanderes.se  qu'au- 
tant qu'elle  aura  établi  qu'elle  lui  a  été  léguée  par  un  acte 
valable  et  revêtu  de  toutes  les  formalités  voulues  par  la  loi. 
Les  papiers  produits  et  qu'elle  a  fait  déclarer  prouvés,  S(mt-ils 
de  nature  à  pouvoir  être  regardés  comme  testament  valable, 
soit  comme  fait  verbalement,  soit  comme  contenu  dans  l'un  ou 
l'autre  des  écrits  produits,  ou  dans  tous  les  deux  ?  Le  juge- 
ment qui  accorde  le  prohate  ne  reconnaît  pas  le  legs  verbal 
que  l'on  invoque,  ce  sont  les  deux  écrits  qui  sont  reconnus 
counnc  le  testament  ;  il  n'est  pas  dit  lequel,  ou  si,  de  fait,  l'un 


DE    LA    PROVINCE    DE   «^UKHE»'. 


5.S 


et  l'iUitro  constituent  un  Heul  et  même  testament,  ou  s'il  y  en 
a  <leijx.  Mais  toujours,  il  n'est  nullement  quef^tion  du  lepfs  ver- 
bal ;  et  c'est  aussi  bien,  car,  rie  fait,  ce  legs  n'est  pas  iëgale- 
iiient  prouvé,  et  l'efit-il  été,  qu'il  n'en  serait  pas  plus  valable, 
soit  d'après  la  loi  fran<,'ai8e,  soit  d'après  la  loi  anglaise.  Quant 
à  la  question  de  savoir  si  les  deux  écrits,  ou  l'un  d'eux,  cons- 
tituent un  testament  valable  d'après  la  loi  anglaise,  comme  la 
la  chose  est  prétendue  de  la  part  de  l'intimée,  je  ne  crois  pas 
nécessaii-e  de  discuter  ce  point,  car  je  suis  d'avis  que  le  fait 
(jue  le  testateur  est  mort  avant  d'avoir  complété  ses  disposi- 
tions, suffit  pour  fiapper  de  nullité  ce  (jui  est  contenu  auxdits 
actes.  Qui  sait  en  effet,  si,  dans  ce  qui  restait  à  faire,  il  ne  se 
serait  pas  trouvé  une  clai  se  qui  aurait  nuxlifié.  ou  même 
annulé  tout  à  fait,  sous  certaines  contingences,  le  legs  fait  à 
l'intimée  i  Pour  cette  raison  (le  décès  du  testateur  avant 
d'avoir  complété  ses  dispositions),  je  crois  que  les  jugements 
«Ml  cour  supérieure  et  en  révision  doivent  être  infirmés,  et 
l'action  rejetée. 

Badglev,  J.  :  The  features  of  the  cause  are  peculiar,  because 
no  such  known  cause  of  action  has  previously  been  submitted 
to  our  courts  of  justice  in  this  Province,  and,  under  the  pro- 
visions of  our  existing  law,  none  such  can  arise  hereafter.  The 
pretensions  of  plaintiff,  urged  liefore  this  court,  require  some 
explanatory  ob.servations.  By  the  old  French  common  law  of 
this  Province,  only  two  forms  of  solemn  will  were  valid,  the 
authentic  or  notarial,  and  the  holographie.  The  former  was 
executed  before  public  officers,  two  notariés,  or  one  notary 
und  two  witnesses,  the  testamentary  dispositions  were  to  be 
dictated  by  the  testator  to  the  instrumenting  notary,  who  was 
to  read  the  will  to  the  testator  for  his  approval,  and  to  be 
then  signed  by  the  testator  and  the  two  notariés,  or  the  one 
notary  and  two  witnesses,  as  the  case  might  be;  then,  it 
became  an  authentic  minute,  or  notarial  aHe,  having  full 
authenticity  in  itself,  without  other  proof  of  its  exécution. 
Without  thèse  requireraents,  it  was  merely  an  imperfect  will 
and  without  légal  etfect.  "  Quand  le  testateur  n'a  pu  achever 
"  ce  qu'il  a  conunencé,  etc.,  ou  qu'il  appert  par  la  signature,  la 
"  <late,  ou  autrement,  que  le  testament  ne  contient  pas  toute 
"  la  volonté  du  testateur,  tel  testament  est  nul.  Testament 
"  non  signé  n'est  valable  même  entre  enfants."  (3  Henrys, 
livre  5,  Quest.  S  ;  Bretonnier  Cod.,  sect.  4.  dist.  1,  n**  4)  in  con- 
forniity  with  the  Ordownunce  de  Blois  (Isambert,  Aticievnes 
Lois  Françaises,  vol.  14,  p.  420,  n"  166),  which  decrees  :  "  Tous 
"  notaires,  tant  royaux  qu'autres,  soit  en  pays  coutumier  ou 
"  de  droit  écrit,  seront  tenus  faire  signer  aux  parties  et  aux 
'  témoins  instrumentaires,  s'ils  savent  .signer,  tous  contrats  et 
"  actes,  soit  testaments  ou  autres  qu'ils  recevront,  dont  ils 
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"  feront  mention,  tant  cm  lu  niinntf  que  fjrosse  (copy)  (|u'ils 
"  en  «lélivrevont,  a  |)eine  de  nullité."  The  holographie  fonii  nf 
will  niUHt  be  entirely  written  and  sinrned  by  the  testator,  "  écrit 
et  signé  de  la  main  du  testateur,  sans  autres  formalités." 
Unlike  the  notarial  acte,  the  liolographic  did  not  contain  its 
own  authenticity.and  to  j(ive  it  IciriU  ettcct  it  \va.s  rcciniied  to 
be  judicially  vérifié.  Kousseaud  de  la  Combe,  Renicil  de  Jii- 
riHprudeiice,  \^'  Tenta/ment,  p.  710,  2de  col.  :  "  Le  testament  et 
la  suscription  étant  de  mains  privéï's,  il  ne  fait  foi  <|u'il  n'ait 
été  publié  devant  le  juj^e,  et  (jue  les  témoins  n'aient  reconnu 
leurs  signatures,  les  succe.sseui's  <ih  intestat  et  autres  préten- 
dant droit,  appelés."  2  ])e,speisses,  p.  80,  n*"'  111.  After  vérifi- 
cation and  enregistration,  ottieial  authentie  exemplifications 
might  be  issuiîd  of  the  holographie  will.  It  is  manifcst  that 
the  will  in  cotitestation  hère  does  not  corne  within  the  forms 
of  the  authentic  or  holographie  wills.  By  the  Québec  Aet  of 
1774,  14  (ieo.  III,  ch.  88,  sec.  10,  it  is  provided  "  tïad  averj/ 
oivner  of  lavd»,  (joodH,  (fr.,  in  the  Province,  who  had  a  riffid. 
ta  alienate  tficm  in  hiN  lifetime,  ■inif/fd  devine  or  bequeath 
ihem  by  lad  will  or  tentantent,  &c.,  such  last  will  beinçf  cxecxded 
either  according  to  t /te  forms  ]>rescribed  by  the  hnv  of  Canada, 
or  according  to  the  forms  prescrib^d  hy  the  l<nvs  of  Englavd," 
thereby  introducing  a  third  form  of  will  into  tlie  Province. 
Doubts  having  arisen  about  the  proof  of  thèse  wills  before  a 
judge  of  the  Civil  Courts,  the  Provincial  Act  of  1801,  41  (jîeo. 
III,  ch.  4,  removed  the  doubts  and  declared  the  civil  judge  to 
be  authorizeil  to  grant  piobate  on  them  as  by  a  Court  of 
Probate.  Since  that  tirae,  probates  hâve  been  granted  by  the 
judges  of  the  Civil  Courts,  as  before,  in  conformity  with  th«î 
common  law  of  the  Province  and  according  to  the  recognized 
and  admitted  légal  maxim  "  that  the  law  of  the  testator's 
domicile  is  the  rule  for  probate."  The  vérification  of  the 
common  law  and  the  probate  of  the  statute,  similar  in  their 
légal  resuit,  hâve  efFect  only  upon  the  factum  of  the  will  to  be 
proved,  and  the  incidents  of  its  deposit  and  enregistration. 
The  jurisdiction  of  the  provincial  probate  judges  does  not  go 
beyond,  and,  unlike  that  of  the  Courts  of  probate  in  England, 
does  not  extend  to  the  settlement  of  estâtes  of  deceased  por- 
sons.  The  powers  and  attributes  or  practice  of  those  English 
Courts  hâve  not  been  introduced  into  <;ur  jui'isprudencc, 
either  by  positive  enactment  or  by  implication  from  the  use 
of  the  word  probate  in  the  Provincial  Act  of  1801,  wliilst, 
at  the  ?ame  time,  it  is  common  knowledge  that  neither  véri- 
fication nor  probate  is  conclu.sive  of  the  validity,  either  of  the 
will  or  of  any  of  its  dispositions,  nor  prevents  their  con- 
testation by  interested  parties;  it  is  notorious  that  .such  con- 
testations hâve  been  and  are  of  fréquent  occurrence,  and  the 


<ttfaEt<««ry^»w^Wiitftf»r.â-"-:-:aj??*»^fl 


I>K    r,A    l'UOVINf'E    DR   (^l'ÉUKC 


55 


Civil  Code  of  thc  I'ri)vim'o  lias  un  express  article  tleclarin;,' 
tliat  ri^'lit  oi"  contestation  tu  be  the  law  in  l'orce.  The  plain- 
fi(l"s  raetuiu  in  tliis  court  ileclares  the  will  in  (juestion  t(»  hâve 
licen  inddf  lU'vordlnii  to  tlic  /'Jni/lis/i  Imr,  and  a<hnittin^  its 
invalidity  in  the  Krench  torm,  ;is  an  authentic  will,  niaintains 
its  validity  in  the  Kniflish  t'orni,  and  adverts  to  the  estahlisli- 
rd  luKï  oF  Jurisprudi'tK'e,  as  also  expressed  in  the  .S^'jth  article 
oi'  tlie  Civil  CÀ)de,  that  "  wills  purportinj^  to  he  niade  in  ono 
l'orni,  wliich  nw  void  as  sueh  in  conse(jUence  of  the  inobser- 
vance oF  sonu'  forniality,  niay  he  valid  as  niade  in  anotluT 
torm,  il'  tliey  contain  ail  the  re{|uisites  of  the  lutter."  It  niay 
lie  oi)served,  upon  this  rule,  that  it  is  the  judicial  conclusion 
froiii  adjud^ed  cases,  and  adopted  since  the  introduction  of  tlie 
Knt,dish  foi-nis  of  will  hy  the  Act  of  1774,  and  that  it  has 
iiiodiHed  the  olil  law  principle.  that  the  will  should  he  in  tht> 
l'onn  in  which  the  testator  has  chosen  to  niake  liis  testanientury 
dispositions.  It  is  proved,  and  indeed  not  denied  hy  plaintif!', 
tliat  Malo  intended  to  niake  an  authentic  will  in  French  forui, 
liefore  a  notary  and  two  witnesses,  and  ail  the  circunistances 
sunoundin^  the  niatter  are  consistent  otdy  svitii  that  intention, 
and  as,  accordin^'  to  the  recoyfni/ed  fonus  of  the  French  law, 
with  which  French  Canadians  of  tlie  respectable  position  of 
the  deceased  are  jierfectly  conversant,  and  who  know  that, 
by  the  French  law,  "  un  testainent  n'est  pas  une  volonté  pr^'- 
suiiiée,  mais  une  volonté  écrite;  sans  la  volonté,  l'écriture  e.st 
inutile,  sans  l'écriture,  la  volonté,  quoique  présumée,  n'est  point 
reconnue  pour  être  la  volonté  du  testateur."  It  is  manifcst  that 
Malo's  intenti(jn  was  to  make  a  French  notarial  will,  and  it  is 
not  too  iiiuch  to  as.sert  that  he  never  contemplated  himself, 
nor  did  the  notary  and  witnesses  contemplate,  the  makinpf  of 
a  will  irt  thc  fonu  prescribed  l)y  the  law  of  England,  whether 
written  or  nuncupative,  forms  of  which  it  may  be  safely  said, 
that  neither  lie  nor  they  had  any  knovvledge  whatever.  The 
iule  of  jui'isprudence  above  referred  to,  reposed  upon  the 
principle  that  the  invalidity  which  deprived  the  will  of  légal 
t'H'ect,  in  its  original  form,  froni  soine  informality,  was  inde- 
jiendent  of  the  exécution  of  the  will  and  signature  by  the 
testator,  and  that  proposition  is  affirmed  in  ail  the  cases  from 
which  thf  rule  has  been  deduced,  froin  the  earliest  reported 
ise  ot  Aliti/  and  Raiter  (1),  in  1821,  to  the  last  case  adjudged 

1 1)  Le  tcHt  lent,  qui  a  éti'  reçu  par  un  notaire  et  deux  témoins,  mais  qui, 
il  cause  de  it  comateux  <laus  lequel  est  tonil)('' le  testateur  au  moment  où 
le  iiutaire  se  disposait  à  le  lui  relire,  ne  lui  a  l'-té  relu  iiue  le  lendemain  de  sa 
<■'•  MCftion,  est  nrd  comme  testament  solennel,  mais  valide  comme  testament 

-  naut  la  forme  anglaise.   (Kuiteret  Mnij  <:t  al.,  ('.  B.  R.  en  appel,  Montri^al, 

-  I  janvier  1S'2"),  Skweu,,  .T.,  Hkhardson,  ,J.,  Coltman,  .1.,  S.vitii,  .1.,  et 
Mali;,  .1.,  confirmant  le  ji  "ment  de  ('.  B.  R.,  Montréal,  1»  octohro  1824, 
Kkii),  .1.,  ForniER,  J.,  et     ^  kk.  J.,  5  R.  .1.  R.  Q.,  p.  256) 
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by  this  Court,  in  1868,  including  the  case  ot'  Lamherf  et  (kiv- 
mvMU,  cited  by  the  plaintif}.  They  are  ail  cases  of  notarial  wills, 
signed  and  executed  by  the  testatora  and  two  notariés,  t>r  one 
notary  and  two  witncsses,  the  équivalent  of  the  second  notary, 
which  were  set  aside  as  French  authentic  wills  for  technical 
informality,  but  vali<iated  as  wills  in  English  form  as  con- 
taining  the  requireinents  of  the  latter.  The  informality,  ex.  gra., 
in  the  Lambert  case,  being  that  one  of  the  witnesses  had  not 
(juite  attained  his  twenty  first  year  as  recjuired  by  the  article 
of  the  custoin  ;  but  the  want  of  that  perfect  nuniber  of  years 
not  incapacitating  the  witness  according  tu  the  law  of  England. 
It  is  scarcely  necessary  to  add  that  the  abovc  nientioned  rule 
does  not  apply  to  the  converse  of  the  given  proposition,  and 
could  not  couvert  an  unsigned  and  iinperfect  will  in  English 
form,  into  a  valid  authentic  will  in  French  form.  The  plaintift" 
has  not  strongly  pres.sed  the  rule  upon  our  considération,  and, 
in  fact,  it  has  no  application  to  her  case,  because  she  adds  in 
her  fact  un,  after  the  averment  of  the  will  in  question  being 
in  English  form,  thdt  the,  loill  was  mode  hefore  the  jrrovndga- 
tion  of  the  v(nle  which  has  aholished  iiuiuntpative  wills  for 
the  fffiire,  a lui  it  is  ttu^rieiit  to  estahiish  ihat  the  will  pos- 
aeasen  dl  the  nmditions  iiecestni'n/  for  o  iiuiica/Hitire  will. 
She,  therefore,  places  the  will  in  question  before  this  Court  in 
its  technical  nuncupative  or  verbal  form,  as  prescribed  by  the 
law  of  England,  and  supports  her  pretension  by  références  to 
English  law  and  English  authorities,  averring  that  the  légal 
requisites  for  such  nuncupative  will  hâve  been  implemented 
by  the  varions  facts  and  circumstances  attending  the  making 
of  the  imperfect  will  before  referretl  to  and  the  death  of 
Malo.  Nuncupative  wills  were  not  favoured  in  England, 
and  Blackstone,  in  his  commentaries,  tirst  published  in  1704 
or  1765,  says  that  they  h«d  gone  into  disuse  before  that  tinie  ; 
and  it  might  fairly  be  made  a  question  whether  the  Statute 
of  1774  ever  contemplated  the  introduction  of  the  nuncupative 
form  at  ail,  in  the  words  of  the  enactment  which  gave  the 

{)rivilege  of  executing  a  will  in  the  forms  prescribed  by  the 
aw  of  England,  when,  under  Ûmt  law,  they  had  fnllen  into 
disuse,  even  in  England.  Without  stopping  to  discuss  this 
question,  it  is  well  known  that  the  nuncupative  or  verbal 
wills  were  abolished  in  England  in  1838,  they  were  not 
recognized  or  admitted  in  customary  France  at  ail,  and  were 
al)olished  in  the  civil  law  districts  of  that  kingdom  by  the 
Royal  Ordinance  of  1735;  they  were  neitlïer  recognized  nor 
allowed  in  this  Province  under  our  common  law  of  the  dm- 
tuvie  de  Paris,  and,  if  introduced  hère  by  the  Québec  Act,  ail 
doubts  were  removed  by  their  final  abolition  by  our  Civil  Code, 
which,  although  enacted  some  time  before,  was  only  promul- 
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gated  to  be  in  force  in  August,  1866.  It  iH  inanifest  that 
nuncupative  wills  hâve  not  becn  considored  to  deserve  nor 
did  they  rœeive  favourable  considération,  and  are,  therefore, 
Mubject  to  strict  scrutiny  hère  where  their  existence  at  ail  is 
so  dûubtful.  Such  as  they  are,  they  hâve  Vieen  detined  by 
varions  English  law  writeis,  Perkins,  Swinburne,  Blackstone, 
Bacon  and  others,  and  the  following  définition  t'roni  Bncons 
Abridgment,  title  of  WUIh  and  TeMwnxe/iiiH  (/)),  vol.  4th,  p.  501 , 
will  be  cited,  as  quite  coniprehensive  and  précise:  "Nuncupative 
wills  are  such  as  are  niade  by  word,  or  without  writing,  which 
is,  where  a  man  '\n  sick,  and  for  fcar  that  deatli,  or  want  of 
inemory  or  speech,  should  surprise  him,  that  he  should  be  pre- 
vented,  if  he  stayed  the  writing  of  his  testament,  désires  his 
noighbours  and  friends  to  bear  witness  of  his  last  will,  and 
tlien  déclares  the  sanie  presently,  by  word,  before  then»;"  in 
other  words,  that  the  nuncupative  will  is  made  by  the  te.stator, 
when  he  is  in  extremis,  and  so  conscious  of  the  fact  that  he 
apprehends  that  he  bas  not  time  sufficient  to  niake  a  will  in 
writing,  and  that  he  niust  déclare  his  will  in  the  présent  tense, 
with  a  view  to  hâve  the  very  words  he  then  utters  constitute 
his  will,  and  without  any  purpose  of  further  revision.  It  is 
inanifest  that  the  foregoing  cannot  apply  to  or  bave  anv  con- 
nection with  a  written  will,  (see  Taylor  vs  D'Etrillé,  3  Hagg., 
p.  202  ;  linuige  vs  Dyer,  Ici.,  p.  207  ;  The  Kinr/'n  Proriov  vs 
Daviea,  Iil.,'^.  218;  1*  Redfield,  ow  Wills,^^^.  108  and  109),  nor 
to  the  will  in  question  hère  intended  by  the  deceased  to  be  a 
written  will.  It  is  proved  that  Malo  did  not  intend  to  inake 
a  nierely  verbal  will  ;  on  the  contrary,  his  intention  was  and 
he  actually  set  about  inaking  a  deliberative  written  will  in 
notarial  forin.  He  had  no  appréhension  of  want  of  sufficient 
tiine  to  make  and  complète  a  written  will  ;  on  the  contrary, 
he  directed  the  notary  to  write  out  his  will,  in  the  fuU  belief 
that  the  officer  would  hâve  time  to  perfect  it  in  notarial  form. 
The  witnesses,  the  Blanchards,  did  not  attend  to  bear  his  merely 
verbal  déclaration  as  his  will  ;  on  the  contrary,  they  were 
présent  as  the  officiai  witnesses  of  the  law,  to  supply  the  place 
of  the  second  notary,  to  oversee  the  correct  performance  of  the 
instrumenting  notary 's  duty  in  writing  down  the  declared 
dispositions  dictated  to  hint.  Malo  had  so  little  thought  of 
being  stfiyed  in  having  his  written  will  conipleted  and  executed 
by  the  notary,  that,  having  briefly  stated  his  intentions  to  the 
notary,  to  be  extended  formally  and  in  writing  by  that  officer, 
during  the  interval  of  the  notjirj's  writing  the  will, the  deceased 
conversed  with  Klzear  Blanchard,  one  of  the  witnesses,  upon 
iiiatters  entirely  and  altogether  unconnected  with  the  will  and 
its  dispositions.  Malo  plainly  had  no  wish  and,  certainly,  had 
no  probable  immédiate  neoessity  to  fleclare  his  will  by  words 
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only.  None  présent,  includinof  liimself,  believed  him  to  be  so 
near  «leath,  and  VilVion  Blanchard  says:  "  Nou»  n'dviovs  au- 
cune idée  qu'il  étdll  sur  le  point  de  mtnirir."  None  ot'  thc 
conatituents  ot*  tlie  définition  of  a  nuncupative  will  are  to  be 
found  in  the  cireunistances  above  ret'erred  to,  and,  although 
the  act  of  God  did  prevont  the  deceased  froni  conipletin<^  his 
writton  notarial  will  in  French  forni,  that  préventive  act  did 
net,  in  fact,  nor  could  it,  by  law,  be  construed  to  couvert  an 
incomplète  vvritten  P^rench  will  into  an  Enj^Iish  nuncupative 
will.  In  this  respect,  the  constructions  givetï  by  the  English 
probate  Courts  t<j  such  circunistances  do  not  avail  hère  us 
jurisprudence.  In  EiifjjlanJ,  the  policy  ot'the  law  favoured  wills, 
whilst  in  this  Province  the  law  faveurs  successions  and  not 
wilLs.  By  the  Québec  Act,  power  was  given  to  niake  testaments 
execute(]  in  the  forins  ])reseril)ed  by  the  law  of  Enj^land. 
nainely,  wills  written  or  nuncupative  and  siniply  verbal,  tlu; 
one  or  the  other,  in  their  précise  and  actual  form,  but  not  a 
con.structive  hybrid  froni  both  forins,  the  effect  oî  the  con- 
struction of  the  English  Ecclesiastical  Courts  of  probate,  and 
by  theni  judicially  declared  to  be  nuncupative,  but  in  fact 
being  in  neither  one  forin  nor  the  f)ther.  The  fornis  of  the 
executed  testament  referred  to  in  the  Québec  Act  ai'e  of 
course  known  and  acknowledged  by  our  law  when  they  otf'er 
tlieni.welves  before  our  tribunals,  which,  however,  are  not  bound 
to  recognize  nor  do  they  i-ecognize  as  the  law  of  the  l'rovince 
or  as  authority  the  décisions  of  the  English  probate  Courts, 
which  do  not  regulate  or  govern  sucli  a  case  as  this.  Hence 
it  seenis  that  Malo's  déclaration  were  not  technically  a  nun- 
cupative will  or  in  nuncupative  forin  as  a  testament  executed 
according  to  the  form  prescribed  by  the  law  of  England.  More- 
over,  the  Statute  of  Krauds  of  l(i7(),  20  C'harles  2,  cli.  îî,  has 
provided  restrictions  upon  nuncupative  wills.  The  19tli  Sec- 
tion of  the  JStatute  etiacts  that:  "  Xo  nuncupative  will  shall 
l)e  good.when  the  estate  thereby  bequeathed  shall  exceed  the 
value  of  £.'i(),  that  is  not  proved  liy  the  oaths  of  three  wit- 
nes.ses  (at  the  lenst)  that  were  présent  at  the  making  tliereof  ; 
nor  uniess  it  be  ))roved  that  the  ti^stator  at  the  time  of  pro- 
nouncing  the  saine,  did  bid  the  persons  ])ivsent,  or  some  of 
thein,  bear  witncss,  that  such  was  his  will,  &c."  The  law 
writers  hold  that  tlie  recpiireinents  of  the  Statute  shall  receive 
vt>ry  strict  enforcem(;nt  l)y  the  cotu'ts,  and  thèse  hâve  in  fact 
givcn  a  rigid  and  strict  con.struction  with  regard  to  tho.se 
re(]uirements.  The  reasons  giveii  by  o\w  Erench  Jurists  an; 
not  inapp' cable  to  this  practice.  "  L)rs(|ue  la  volonté  du  t»;s- 
tateur  est  destitu(^e  de  »|Uel(pies  formalités  (]Ue  la  loi  exige 
pour  la  rendre  eHicace,  le  pouvoir  accordé  par  la  loi  lui  impose 
la  nécessité  d'ol)server  certaines  formalités  <|ui  sont  autant 
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de  conditions  qu'il  doit  remplir  afin  qu'il  puisse  mettre  en 
usajEfo  ce  pouvoir.  La  volonté  seule  du  testateur  ne  peut 
prévaloir  sur  la  puissance  de  la  loi."  Under  tlie  law  as 
adininistered  in  England  ail  the  requirenients  of  the  existin^ 
law  n)ust  appear  to  hâve  been  fully  and  precisely  coniplied 
with  ;  amongst  thèse  are  the  présence  of  three  witnesses  at 
the  time  of  the  verbal  déclaration  of  the  testator  as  lus  will. 
and  their  having  accordiupf  to  the  Statute  been  bid  by  the 
testator  to  be  présent,  technically  known  as  the  roffntio 
t<'Hiiihui,  that  is,  their  bein^i;  called  upon  or  bid  by  the 
testator  to  be  witnesses  to  bear  testiniony  to  his  words  as 
liis  last  will  and  testament.  Both  of  the.se  recjuirements  are 
strictly  essential,  and  bave  been  strictly  enforced  in  England. 
See  Jiiirnett  vsJdchon,  2  Phil.,  p.  191  ;  Parmns  vs  Mill'V,  Id., 
p.  125.  Tcfites  ro()4tt.i  ense  iJebenf  uf  icHtatoenfu  m  fiaf  is  the 
précise  rule  of  the  Roman  law  imported  into  the  enactmentot" 
the  Statute,  l  Roberts,  O/i  Wills,  p.  200.  This  last  statutory  re- 
(piiremeut  is  altogether  wanting  in  tins  case.  The  instrument- 
\ng  notary  was  not  bid  as  a  statutory  witne.ss  of  the  verbal 
<leclarations  of  the  iutending  testator  ;  on  the  contrary,  he 
says,  that  he  attended  in  his  officiai  cupacity  to  make  the 
notarial  will,  or  as  our  French  law  writers  exj^ress  it,  n'y 
ftnKiint  que  lo  fovrtion  il'offirler  puhiic,  pour  (loinwr  à  son 
lu-te  1(1  forwc  (tuflieiifiqae,  et  n'était  ])Oti  rov^idéré  comnie 
témoin.  The  Blanchards  attended  at  the  requestof  the  notary 
as  his  officiai  witnesses  in  the  absence  of  the  second  notary, 
to  oversee  like  him,  as  recpiired  b}'  law,  the  correct  making 
of  tlie  will  by  the  instrumentinj^  notary  ;  they  were  not  bid 
by  iMalo  at  all.nor  were  they  called  upon  by  him  as  witnesses 
t(^  notice  his  words  to  con.stitute  his  will  without  writing,  and 
indeed  one  of  them  .says  in  his  testimony  :  "Il  ne  noiin  <(  fait 
Il  ucunc.  <f  tient  ion  ^nirle  but  de  notre  vi,nf(',"  There  is  clearly 
jio  i-iufiitio  ientiiini  by  Malo  to  his  allecred  verbal  déclaration 
us  hi.'i  will.  before  his  déclaration  or  when  he  was  statinj.^  his 
last  wishes  to  the  notary  to  l>e  written  down  )>v  that  officer, 
ami  which  Malo  did  not  afterwards  repeat.  l'he  statutory 
iiundiei'  of  witnesses  and  theii*  statutory  (pialitications  are 
r«!(|\iired  not  less  for  the  foi-mal  exécution  of  the  will,  than 
for  the  proof  of  it,  because  the  law  exacts,  without  distinction, 
the  nnndter  of  witnesses  and  their  beinjf  bidden  at  the  time 
of  speaking,  both  for  fornuility  and  proof.  No  j^ood  innicupa- 
tive  will  can  exist  unless  the  statutorj'  cérémonies  are  com- 
plète ;  without  them,  the  act  is  ineomplete  and  inehoate.  The 
w.mt  of  the  l'oifiitio  tesliinn  for  a  nuncupative  will,  where  the 
b((|nest  elaimed  exceeds  .t80,  as  it  iloes  in  tins  cause,  renders 
siieh  will  not  ^rood  in  the  words  of  the  Statute,  and  is  there- 
t'oïc  not  a  will  in  the  form  prescribed   by  the  law  of  England 
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Jia  ret'erred  to  in  the  Québec  Act,  It  inust  be  observée!  that 
there  is  no  probtite  of  tliis  alleged  verbal  and  nuncupative 
will  ;  without  probate,  the  déclarations  of  Malo  are  merely 
verbal  allegationH  on  the  record,  words  without  writing  or 
intended  writing  which  cannot  be  tuken  as  a  nuncupative 
will.  To  give  them  the  effect  of  a  nuncupative  will,  they  are 
required  to  be  precisely  probated  as  having  been  verbally 
declared  as  such  will,  without  purposeof  revision,  and  without 
that  probate  in  support,  plaintiffs  action  uiust  fail  upon  the 
averinent  of  a  nuncupative  will,  and  this  is  so  settled  by  the 
law  :  La  volonté  noncHpotive  «les  personve»  (pii  testent  sann 
écriture  ne  pourrait  valoir  que  qaaud  il  //  en  aurait  une 
preuve,  léffale  ;  without  that  légal  proof.  le  textament  tlevevait 
inutile.  The  probate  produced  in  this  cause  is  not  the  probate 
of  a  verbal  or  nuncupative  will,  which  is  not  supported  by 
the  probated  writings  A  and  B.  Upon  this  subject  of  probate, 
it  will  be  borne  in  mind  that  the  law  of  the  testator's  domicile 
is  the  rule  for  probate,  ami  therefore  probate  as  a  matter  of 
proof  is  subject  to  the  rules  of  our  Provincial  law.  The  19th 
section  of  the  Statute  of  Frauds  of  1()7(>,  29  Charles  2,  ch.  3, 
which  enacts  th<^  mode  of  proof  of  nuncupative  wills,  forms 
no  part  of  our  municipal  law  in  that  respect,  either  by  po- 
sitive législation  or  by  implication  from  the  terms  of  the 
Québec  Act.  The  latter  gives  the  privilège  of  using  the 
forms  prescribed  by  the  law  of  England,  for  the  exécution 
of  a  will,  but  has  not  introduced  the  statutory  mode  of 
pr(x)f  iov  nuncupative  wills.  It  is  acarcely  necessary  to  say 
that,  apart  from  the  mère  proof  of  what  occurred  at  the 
time  of  the  will,  the  English  probate  jurisprudence  holds 
that,  as  the  will  could  bave  no  opération  except  throuf.h  the 
testimony  of  the  witnesses  bid  to  be  présent,  the  tccimony 
must  extend  beycmd  the  mère  fact  of  exécution  and  mu.st 
include  the  opinion  of  the  witnesses,  that  the  testator  was  at 
the  time  of  sound  and  disposing  mind  and  memory  and  free 
from  the  influence  of  any  exti-aneous  compulsion  or  constraint, 
and  this  testamentary  capacity  is  re(|uired  to  appear  by  the 
clearest  and  most  indisputable  testimony.  None  of  this  hjis 
been  evidenced  by  the  probate  produced  or  by  the  évidence  of 
record.  Some  provisicms  of  the  Statute  of  frauds  relating  to 
commercial  matters  and  the  proof  of  them,  bave  by  express 
législation,  been  brought  into  our  légal  System,  but  the  mode 
of  proof  for  nuncupative  wills  under  the  lf)th  section  is  not 
law  in  this  Province.  The  law  of  Malo's  domicile  oxpressly 
prohibits  the  vérification  and  proof  of  such  wills  by  witnes- 
ses, as  it  prohibits  the  proof  of  ail  things  in  excess  of  a  very 
limited  fixed  amount,  much  le.ss  than  this  bequest,  without 
évidence  in  writing  first  produced.  The  Ordinances  of  Moulins 
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and  of  l(i()7  are  précise  in  their  termsand  gênerai  application 
fK'Ur  toitfes  r/ioseK,  &c.  8ee  Danty,  de  la  jtrcuve,  by  Boiceau. 
Thèse  provisions  are  too  well  known  to  nted  beiiig  cited  at 
lengtii.  Under  ail  thèse  circumstances,  the  alleged  nuncupa- 
tive  will   in  question  is  a  nullity  and  without  légal  etiect, 
besides  being  unproved   as  required  by  law  ;  and  hence  the 
légal  conclusion  necessarily  foUows,  ie  legs  d'un  testmntni  nul 
nest  dô  (2  Desp.,  p.  263,  n*-'  8)  and  the  plaintiflTs  action  upon 
that  ground  is  without  support.  But  plaintif!',  by  her  t'actuni, 
insists  upon  the  contradition,  that  the  will  in  question  is  not 
only  nuncupative,  but  written  also,  niade  according  to  the 
law  of  England  for  peisonalty.  For  this  alleged  written  will, 
she  uses  the  probated  paper  writings  above  nientioned  as  suf- 
Hcient,  and  supports  their  relevancy  by   référence  to  the  au- 
thorities  cited  in  the  case  of  Fhnxigan  and  Calville,  decided 
by  thia  Court  and  reported  iii  S  L.  C.  Jurist,  pp.  223  and  seq.  ; 
14   l).  T.  B.  a,  p.  328;  13  R.  J.  R.  Q.,  p.  5G,  et  suprà,  p.  50. 
It  lias   been   already  observed.   that   niere   probate   in   this 
Province  is  not  conclusive  of  the  validity  of  a  will,  or  of  its 
testauientary  dispositions,  and   it    inay   be   ddded    that  the 
case  cited  oflers  no  one  particular  of  siniilarity  with  this  case, 
except  the  fact  that  the  claini  in  both  is  for  personalty,  with 
regard  to  which  the  English  probate  Courts  are  not  scrupul- 
ous.  A  mère  uieniorundun»  or  scrap  of  paper  written  by  a  per- 
son  in  conteu)plation  of  death  and  with  a  d<>sign  to  niake  it 
effective  after  tir    event,  was  adiuitted   to  probate  by  those 
courts  as  tp':t.^aientary  dispositions  ;  no  cérémonies  in  the 
publication  and  no  subscription  of  witnosses  in  attestation 
were  required.    Death   was  the   event  which  gave   life  and 
opération  to  the  intended  instrument.  So,  the  ntere  instrctions 
to  one's  solicitor  giving  spécifie  directions  to  prépare  a  will  of 
])ersonalty,  were  also  admitted   to  probate,  2   Moore's  P.  C. 
Cases,  p.  83,  but  this  was  done  upon  the  ground,  that  final 
instructions  for  a  will  were  held  by  judicial  construction  of 
those   courts  to   be   of  the  same  validity  as  the  will  itself, 
when  the  final  consummation  of  the  act  was  hindere«l  by  the 
death  of  the  testator,  the  décision  resting  only  upon  the  cre- 
dibility  of  the  verbal  évidence,  and  established    by  judicial 
construction.    Hère  again   tho.se  décisions  are  of  no  binding 
authority  hère  ;  they  cannot  substitute  construction  for  the 
al)Solute  forins  of  the  enactment  in  the  Québec  Act,  nor  could 
such   verbal  instructions  be  proved  by  oral  évidence,  under 
the  law  of  the  Province,  to  constitute  a  written  will  in  the 
English  fonn.    The   Provincial  law,  which  prohibits  oral  évi- 
dence in  such  niatters,  cannot  recognize  the  probated  paper 
writings  A  and  B,  as  the   written  will  of    Malo   by    whom 
they  had  neither  Vieen  approved  nor  seen.  and  whose  disposi- 
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tions  might  liave  received  révision  before  lus  signature  for 
their  coinpletion  could  hâve  been  required.  Even  in  England 
where  ni>  particular  fornialities  in  tliis  disposai  ot'  personalty 
are  retiuived,  presuniption  is  always  against  an  iuiperfect 
paper  operating  as  testainentary,  1  Williams,  Execnturn,  pp. 
i)l,  1)2.  In  this  Province  the  law  regards  tlie  t'orm  of  the  will 
to  détermine  upon  its  required  formalities  and  validity,  and 
wliere  the  forni  is  not  satisfactory,  its  invalidity  necessarily 
foUows.  Under  ail  the  circumstances  of  plaintiffs  case,  as  pre- 
sented  to  this  court  by  her  counsel,  and  as  shewn  by  the 
record,  she  has  failed  to  establish  a  légal  cause  of  action,  and 
the  appeal  against  the  judgment  in  lier  favour  must  be  main- 
tained. 

DuvAh,  C  J.,  Caron,  J.,  and  Drummond,  J.,  concurred  in 
the  notes  of  Judge  Bau(JJ.ey. 

The  judgment  in  appeal  was  as  foUovvs  :  "  La  Cour,  consi- 
dérant c|u'aux  termes  du  droit  civil,  celui  qui  fait  un  testa- 
ment nul  ou  incomplet  meurt  intestat  aussi  bien  (}ue  celui  qui 
n'en  fait  aucun  ;  considérant  que,  tant  (jne  le  testament  au- 
thenti(iue  n'a  pas  été  revêtu  de  la  signature  du  testateur,  et 
(pie  les  formes  légales  voulues  pour  lui  donner  validité  n'ont 
pas  été  observées,  la  dictée  qui  en  a  été  commencée,  aussi  bien 
que  la  rédaction  qui  en  a  été  faite,  ne  sont  d'aucune  valeur, 
tellement  t|Ue  le  testateur  qui  meurt  pendant  telle  dictée  et 
rédaction,  et  avant  d'avoir  complété  et  signé  son  testament, 
meurt  intestat,  et  ([Ue  les  dispositions  ainsi  dictées  et  recueil- 
lies i)ar  le  notaire  sont,  à  tous  égards,  non  avenues  et  doivent 
être  considérées  comme  si  elles  n'avaient  jamais  été  écrites  ;  et 
(pie  la  rédaction  faite  par  le  notaire  n'est  pas  même  un  écrit 
i|ui  puisse  soustraire  la  preuve  ([u'on  voudrait  faire  de  ces  dis- 
positions aux  prohibitions  de  la  loi  qui  repoussent  le  testa- 
ment verbal  et  proscrivent  la  preuve  testimoinale  des  dispo- 
sitions de  ilernière  voh^ité  ;  considérant  que,  dans  la  présente 
espèce,  feu  Pruilent  Malo,  le  père  de  l'appelante,  est  mort 
avant  d'avoir  complété  et  signé  son  testament,  et  que  le  tribu- 
nal ne  peut  avoir  d'égard  aux  dispositions  (px'il  avait  dictées 
et  (jui  avaient  été  rédigées  par  le  notaire,  et  notamment  ne 
peut  reconnaître  le  legs?  fait  en  faveur  de  l'intimée,  et  lui  don- 
ner ertet,  tel  legs  étant  censé  non  écrit  et  non  avenu,  et  que 
le  projet  de  testament  produit  n'est  pas  un  écrit  ainsi  (jue  ci- 
haut  mentionné,  et  ipie  cet  écrit  n'a  pas  chaiigé  la  nature  de 
la  preuve  (pie  l'intimée  a  tenté  de  faire  de  ce  legs,  laquelle  est 
une  preuve  testimoinale  répudiée  par  le  droit  ;  considérant, 
de  plus,  (pi'admettre  la  prétention  soutenue  par  l'intimée  que 
le  testament  en  question  peut  valoir  comme  testament  noncu- 
patif  serait  renverser  les  principes  iv(,'us  sur  la  matière  et 
sanctionner  les  dispositions  verbales  de  dei-nière   volonté,  et 


éusim 


DE    LA    l'HOVIN'CE   DE   QUÉBEC. 


6d 


quo  supposant  que  le  testament  eu  question  pût  valoir  comme 
testament  noncupatif,  un  testament  noncupatif  interrompu 
suitout  par  la  mort  du  testateur  ne  peut  valoir;  considérant, 
ciitin,  q)ie  t|Uelles  que  soient  les  considérations  écjuitables  (jui 
militent  en  t'aveui'de  l'intimée,  ce»  considérations  ne  peuvent 
taire  lléchir  les  dispositions  rifjfoureuses  du  droit  qui,  en  matière 
(le  testament,  sont  d'or.lre  public,  et  (ju'il  y  a  erreur  et  mal 
ju(i;é  dans  les  jurfenients  (|ui  ont  maintenu  la  validité  dudit 
testament,  sav(Mr  le  jugement  rendu  par  la  Cour  Supérieure 
siégeant  à  Montréal,  le  'M  tie  mai  l'":T,  y^v  le  Jugement  rendu 
par  ladite  Cour  de  Revision,  à  Montréal,  le  28  de  mars  18(j8, 
a  infirmé  et  infirme  et  casse  lesdits  deux  Jugements,  et,  faisant 
ce  (|ue  les  premiers  Juges  auraient  dû  faire,  a  débouté  et  dé- 
boute l'intimée  de  son  action,  etc." 

The  appeal  was  from  this  judgment  of  reversai  ot'  tlie  8u- 
pe)'ior  C^ourt. 

Mr.  H.  M.  BoMPAK,  for  tlie  appellant  :  There  are  two  ques- 
tions :  first,  whether  the  validity  of  the  will  of  a  domiciled  Ca- 
nadian,  made  in  18()5  (before  the  promulgation  of  the  Civil 
Code  of  Lower  Canada),  is  to  be  determined  by  the  English 
law  introdueed  by  the  Impérial  Statute,  14th  (îeo.  3,  c.  83, 
s.  10,  or  by  the  gênerai  French  law  in  force  in  Lower  Canada? 
and  secondly,  wh»;ther  probat'-  granted  by  the  Superior  Court 
to  sucli  a  will  is  not  conclusive,  so  as  to  ])revent  such  will 
being  impugned  by  the  lieir  of  the  deceased  as  not  valid  by 
the  law  of  Lower  Canada  ?  (Sir  James  Cor.viLE:  As  the  res- 
))ondents  raise  an  objection  to  the  power  of  the  Assistant 
Judge  of  the  Superior  Court  to  grant  |)robate,  and  the  conse- 
(|uent  validity  of  the  probate  itself.  their  Lordships  vvish  that 
point  to  be  argued  Hrst).  tJy  the  law  of  England  as  well  as 
France  the  grant  of  probate  is  conclusive  évidence  of  the  tes- 
tamentary  character  of  the  instrument.  A  will  admitted  to 
jn-obate  can  only  be  imjieaehed  on  appeal  from  the  Court  of 
Probate,  or  set  iiside  by  a  suit  for  the  révocation  of  the  pro- 
l)!it('  :  1  Jarman,  on  WUls,  p.  22  (3rd  éd.)  :  AUcn  vs  McP/ierxon, 
\  Hou.se  of  Lords  Case,s,  }».  1!)1  ;  CaUlireli  and  Atforne// 
(icnct'iiL  (1).     The  probate,  therefore,  is  conclusive  évidence 

(I  )  Les  diverses  formes  do  testiiineiit  i''tiil)liea  en  ('anada  pur  le  statut  impé- 
rial de  1774,  14  (ieorge  .'<,  cli.  83,  ont  ('-ti'  (.'elles  (jiii,  en  .Anj^leterru,  sont  rei'on- 
niies  avoif  ponr  effet  d'opéter  une  translation  et  une  disposition  suliisantes 
des  hiens  du  testateur,  (^es  formes  ont  été  introduites  en  cette  eolonie  poirr 
laviintage  de  ceu.x  des  sujets  du  roi  t[ui,  s'y  étant  établis,  ignoraient  les 
foinies  prescrites  par  les  lois  françaises,  et  dans  le  but  de  leur  rendre  plus 
iiisce  la  disposition  de  leurs  biens  et  de  les  autorisera  les  léguer  par  testament 
en  Canada  aussi  facilement  et  d'une  manière  aussi  efficace  (piMls  l'eussent  fait 
fil  Angleterre.  On  ne  peut  certainement  pas  inférer  de  ce  statut  (jue  la  forme 
lie  testament  capable  seulement  d'opérer  un  legs  de  meubles  ait  un  eiï'et  plus 
étt'iiilu  en  Canada  ou'en  .Angleterre,  ou  (pi'elle  puisse  opérer  un  legs  d'ini- 
iii(!u)iles  eu  Canada,  lor8i|Ue  pur  les  lois  du  pays  elle  est  jugée  insuffisante  pour 
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that  tho  writings  admitted  to  probute  constitute  valid  te.sta- 
mentary  dispositions.  By  the  old  French  corntnon  law  of  the 
Province  of  Lower  Canada  only  two  fornis  of  solenin  wills 
were  valid — the  authentic  or  not>irial  and  the  oiographic.  The 
first  was  executed  before  public  officers,  naniely  two  notariés, 
or  one  notary  and  two  witiiesses.  The  testanientary  dispo- 
sitions were  to  be  dictated  by  the  testator  to  the  instrument- 
ing  notary,  who  was  to  read  the  will  to  the  testator  for  his 
approval  and  to  be  then  signed  by  the  testator  and  the  two 
notariés,  or  by  one  notary  and  two  witnesses,  as  the  case  niight 

cet  objet.  IjHH  terineii  de  la  Hec,  10  de  uc  statut,  liiqiielle  se  lit  iviiiHi  <|u'il  Huit 
"Ilserii  et  pourra  ctre  loisible  à  toute  et  chaque  personne,  proprit''taire  <le 
tous  immeubles,  meubles  ou  intérêts,  dans  ladite  provinue,  (|ui  aura  le  droit 
d'aliéner  lesdits  immeubles,  meubles  ou  intérêts,  pendant  sa  vie,  par  vente, 
donation,  ou  autrement,  de  les  tester  et  léguer  ïi  sa  mort  piir  testament  et  acte 
de  dernière  volonté,  nonobstant  toutes  lois,  usages  et  coutumes  à  ce  contraires, 
qui  ont  prévalu,  ou  »|ui  prévalent  présentement  en  ladite  province  ;  soit  que  tel 
testament  soit  <lressé  suivant  les  lois  du  Canada,  on  suivant  les  formes  prescrites 
par  les  lois  d'Angleterre,"  sont  clairs  et  formels.  Le  sens  évident  de  ces  termes 
est  (|ue  toute  personne  désireuse  de  disposer  <le  ses  immeubles,  en  Canada,  par 
un  testament  suivant  la  forme  anglaise,  doit  suivre  toutes  les  formalités  que 
i-e(|uiert  celte  forme  pour  qu'un  tel  testament  opère  un  legs  d'immeubles  en 
Angleterre  ;  la  môme  chose  doit  se  faire  pour  les  biens  meubles.  Ce  statut  ne 
signifie  pas  que  les  formes  reconnues  par  les  lois  des  deux  pays  puissent  s'amal- 
gamer de  telle  sorte  ({u'une  personne  adopte  en  partie  la  forme  de  testament 
reconnue  par  les  lois  de  l'un  (tour  donner  etfet  à  une  forme  insutiisante  sous 
l'empire  des  lois  de  l'autre,  car  ce  serait  adopter  une  forme  non  reconnue  par 
IcM  lois  des  deux.  La  distinction  est  sufKsanmient  mar<|uée,  on  doit  suivre  en 
entier  les  formalités  requises  par  les  formes  de  l'un  ou  de  l'autre  pays,  et  la 
forme  adoptée  doit  être  efficace  suivant  la  loi  du  pays  où  on  l'a  prise  ;  les 
formes  de  l'un  des  deux  pays  scmt  introduites  dans  l  autre,  et  les  formes  en 
vigueur  dans  i:elui-ci  sont  confirmées  de  manière  à  former  deux  modes  dis- 
tincts de  translation  des  biens  inmieubles  par  testiiinent.  (Calilirdl  et  l'roni- 
*•('«»•  <re'wVo/,  Cour  d'Appel,  Quélnsc,  30  juillet  IK2K,  confirmant  le  jugement 
de  la  (,'.  B.  R.,  (Québec,  .Stuart's  Rep  ,  p.  327,  et  1  R.  .1.  R.  Q.,  p  2M4) 

"  Qu'il  soit  écrit  et  signé  p<u'  le  testateur,"  telles  sont  les  deux  conditions 
indispensables  (pie  requiert,  au  point  de  vue  de  la  forme,  pour  la  validité  du 
testament  olographe,  l  art.  2K9  de  la  Coutume  de  Paris,  dont  l'une  des  disposi- 
tions se  lit  ainsi  qu'il  suit  :  "  Pour  réputer  un  testament  solennel,  est  requis 
(|u"il  soit  éci-it  et  signé  du  testateur.  "  La  signature  du  testateur  doit  être 
apposée  à  la  fin  de  l'acte  ;  si  l'écrit  ne  porte  pas  de  signature  finale,  il  y  a  tout 
lieu  de  présumer  qu'il  n'est  ((ue  le  simple  projet  d'un  testament.  {Caliln'rU  et 
Profil ir.ur  (Jéiiérnl,  Cour  d'Appel,  Québec,  30  juillet  1828,  confirmant  le  juge- 
ment de  la  (-.  B.  R.,  Québec,  Stuart's  Rep.,  p.  :i27,  et  1  R.  .1.  R.  (^,  p  284) 

La  sec.  10  du  cli.  83  des  Statuts  Impériaux  de  1774,  14  <leo.  III,  intitulé  : 
"  Acte  qui  règle  plus  solidement  le  gouvernement  de  la  province  de  Quéliec, 
en  l'Amérique  Septentrionale,"  se  lisait  ainsi  qu'il  suit .  "  Il  sera  et  pourra 
être  loisible  à  toute  et  chaque  personne,  propriétaire  de  tous  immeubles, 
meubles  ou  intérêts,  dans  ladite  province,  qui  aura  le  droit  d'aliéner  lesdits 
immeubles,  meubles  ou  intùrêts,  pendant  sa  vie,  ptir  vente,  donation,  cm  autre- 
ment, de  les  tester  et  léguer  à  sa  mort  par  testament  et  acte  de  dernière  volon- 
té, nonobstant  toutes  lois,  usages  et  coutumes  à  ce  ccmtraires,  tiui  ont  prévalu, 
ou  ({ui  prévalent  présentement  en  ladite  province  ;  soit  «{ue  tel  testament  soit 
dressé  suivant  les  lois  du  Canada,  ou  suivant  les  formes  prescrites  par  les  lois 
d'Angleterre."  D'après  l'interprétation  à  donner  aux  dispositions  contenues  en 
cette  section,  un  testament  disposant  de  biens  meubles  on  iiinnenbles  en  (  'aiiada 
est  valide  s'il  a  été  exécuté  conformément  aux  lois  en  vigueur  en  ce  pays,  les- 
quelles exigent  la  même  forme  pour  un  testament  «lisposant  de  biens  immeu- 
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be,  when  it  becaine  un  authentic  minute,  or  notarial  acte,  liav- 
ing  t'ull  authenticity  in  iiHelf,  without  other  proof  of  its  exé- 
cution: 3  Henry's  Works,  lib.  5, questS;  Bretonnier  Cod.,  sect.4, 
dis.  1,  n*'  4.  The  olographic  forni  of  will  must  be  entirely  writ- 
ten  and  signed  by  the  teHtator:  2  Despeisses,  p.  86,  n"  111  ; 
[jacombe,  Rec.  de  Jurisp.,  v°  Tentament,  p.  323.  The  notarial  or 
authentic  forin  of  will  is  recognized  in  art.  H4ifiet  seq.  of  the 
(Jivil  Code  of  Lower  Canada.  By  the  Impérial  Statute  called  the 

lileM  que  pour  un  testament  disposant  de  biens  meubles  ;  et  un  testament  diapo- 
wint  de  biens  meubles  en  Canada  est  valable  si,  suivant  les  lois  anglaises,  il 
eHt  Hutlisant  pour  disposer  de  biens  meubles  ;  mais  un  testament  disposant  de 
biens  immeubles  en  Canada,  s'il  n'a  été  exécuté  conformément  à  Ir,  loi  en  vi- 
gueur en  ce  pays,  est  invalide,  à  moins  qu'il  n'ait  été  dressé  suivant  la  loi 
anglaise.   La  section  ci-dessus  contient  les  mots  suivants  :  "  Dresst'-  suivant  les 
lois  du  Canada,  ou  suivant  les  formes  prescrites  par  les  lois  d'Angleterre."  I^ 
loi  anglaise  ne  prescrit  aucune  forme  pour  le  testament  disposant  de  biens 
meubles  ;  mais,  pour  qu'un  testament  disposant  de  biens  immeubles  soit  valide, 
elle  exige  qu'il  soit  exécuté  suivant  des  formes  déterminées.  C'est  k  ces  formes 
que  renvoie   le  Statut  lorsqu'il  parle  d'un   testament  disposant  d'immeubles, 
ilrtAKé  Huii-atit  hx  forint  prtHrritrH  /lar  les  loin  tVAnijUttrre.,  et  le  terme  dreuMé 
comprend  la  confection,  la  souscription  et  l'attestation  de  la  manière  indi(iuée 
par  le  .Statut  des  Fraudes  de  167ti,  29  Charles  II,  cli.  8.    L'Acte  provincial  de 
1801,  41  George  3,  eh.  4,  intitulé  :    "  Acte  pour  expliquer  et  amender  la  loi 
concernant  les  testaments  et  ordonnances  de  dernière  volonté,"  et  qui  décré- 
tait, sec.  1,  que  :  "  Il  est  et  sera  loisible  à  toutes  personne  ou  personnes  saine» 
d'entendement  et  d'âge,  usant  <le  leurs  droits,  de  léguer  et  disposer,  par  tes- 
tament ou  actes  de  dernière  volonté,  soit  entre  conjoints  par  mariage   en 
fikveiir  lie  l'un  ou  de  l'autre  desdits  conjoints,  soit  en  faveur  de  l'un  ou  plu- 
Hieurs  de  leurs  enfants  ù  leur  choix,  ou  en  faveur  de  qui  que  ce  soit,  de  tous  et 
chacuns  leurs  biens,  nieubles  ou  immeubles,  quelle  (jue  soit  la  tenure  desdits 
immeubles,  et  soit  ((u'ils  soient  propres,  acijui'ts  ou  conquêts,  sans  aucune 
réserve,  restriction  et  limitation,  nonobstant  toutes  lois,  coutumes  et  usages 
à  ce  contraires.    Pourvu,  néanmoins,  que  le  testateur  ou  la  testatrice,  étant 
conjoint  ou  conjointe    par  mariage,  ne   pourra  tester  que  de  sa  |)art   des 
biens  de  sa  communauté  ou  des  biens  (jui  lui  appartiendront  autrement,  ni 
préjudieier  par  son  testament  aux  droitii  du  ou  de  la  survivante,  ou  au  douaire 
çoutuniier  ou  préfix  des  enfants.    Pourvu  aussi,  que  le  droit  de  tester,  tel  que 
dessus  spécitié  et  déclaré,  ne  pourra  être  considéré  s'étendre  à  donner  pouvoir 
de  léguer  et  donner  par  testament  ou  ordonnance  de  dernière  volonté,  en 
faveur  d'aucune  corporation  ou  autres  gens  de  mainmorte,  excepté  dans  le 
t'as  OH  telle  corporation  ou  gens  de  mainmorte  auvont   la  lil>erté  d  accepter  et 
recevoir  suivant  la  loi,"  n'a  pas  eu  pour  objet  de  modifier  et  n'a  pas  modifié 
la  loi  concernant  la  forme  des  testaments  en  Canada.  Ce  statut,  en  se  servant 
dans  sa  section  première  des  mots  "  léguer  et  disponer  "  et  "  quelle  i/ue  noit  la 
tenure  denditH  imtneuhleM,"  et  en  faisant  mention  des  leus  par  testaments  aux 
gens  de  mainmorte,  démontre  ((ue  la  Législature  ('anailienne  a  reconnu  que  le 
Statut  impérial  de  1774,  14  (rsorge  3,  ch.  83,  avait  trait  aux  legs  d'immeubles, 
ainsi  techniquement  appelés  dans  les  lois  d'Angleterre.''   Il  suit  de  là  <|u'un 
testament  disposant  d'immeubles,  écrit  en  entier  de  la  main  du  testateur,  ce 
dernier  ayant  inclus  son  nom  dans  le  testament  sans  ce|>endant  apposer  sa 
signature  à  la  tin  des  dis|K>sitioiis  ({u'il  ccmtenait,  ((uoique  (dographe,  n'a  pux 
"'•té  exécuté  en  conformité  de  l'ancien  droit  français  (|ui  est  la  loi  du  Canada 
et  qui  exige  que  le  testateur  appose  sa  signature  à  la  fin  de  son  testament,  et 
est  manifestement  nul  comme  legs  d'immeubles  fait  suivant  les  formes  pres- 
crites par  les  lois  anglaises.  iAfeiklejohii,  tuteur,  etc.,  et  Prorvre.nr  (iéiiéral  iht 

liot-Cautula  et  al.,  Conseil   Privé,  21  juin  1834,  confirmant  le  jugement  de  la 

Cour  d'Appel,  Québec,  3i)  juillet  1828,  qui  avait  confirmé  le  jugement  de  C. 

H.   K.,  Quéljec,   Stuart'a  Rep.,  pp.  327   et  .')81  ;  2   Knapp'a  Rep.,  p.  328,  et 

I  K.  .I.R.  Q..  pp.  284  et  21(1 1 
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Qucboc  Act  of  1774  (Uth  Geo.  3,  c.  «3,  8.  10),  it  was  provkled 
tliat  cvcry  owner  of  laiids,  j,'oo(ls,  &c.,  iii  the  province,  who  hatl 
u  ri^lit  to  alienate  tliem  in  his  lii'etiuie,  iiii(;iit  devise  or  be- 
(jucath  theui  by  last  wili  or  testament,  such  will  beinjç  executed 
eitlier  aceordiiig  to  the  laws  of  Canada  or  according  to  the 
forma  prescribed  by  tlie  hiw  of  Knglund.  This  statute  intro- 
«luced  into  Lower  Canada  the  law  of  wills  theu  in  force  in 
Knglaiid,  and  included  imperfect  testamentary  papers,  relating 
to  personalty  and  nuncupativo  wilKs.  It  appears  tliat  from  this 
period,  at  least,  if  not  previously,  the  mode  of  obtaining  pro- 
bate  of  wilis  in  Lower  Canada  executed  in  the  English 
form  was  simihir  to  the  practice  now  in  use,  and  according  to 
w'hiclj  the  will  in  question  was  proved,  for  in  1801,  the  Pro- 
vincial Act  (-lilst  (ieo.  3,  c.  4),  was  passed,  which  recited  that 
doubts  having  arisen  regarding  the  method  to  be  followed  of 
proving  last  wills  and  t^,'stanients,  made  a'id  executed  accord- 
ing to  the  forms  prescribed  by  the  law  of  England,  before  one 
or  more  of  the  judges  of  the  courts  of  civil  jurisdiction  in  the 
province,  in  or.  1er  to  remove  thèse  doubts,  it  was,  by  sect.  2  of 
that  act,  declart'd  that  the  civil  judge  should  be  authorized  to 
grant  probate  of  such  wills,  as  by  a  court  of  probate  ;  and  it 
is  stated  by  Mr.  Justice  Baduley,  in  his  judgaicnt  in  this 
case,  that  since  that  tiuïe  probatea  havc  been  granted  by  the 
judges  of  the  civil  court  as  before,  in  couformity  with  the 
common  law  of  the  Pro\  iuce,  and  acconiing  to  the  recognized 
and  adinitted  légal  maxim  "  that  the  law  of  the  testator's 
domicile  is  the  rule  for  probate."  A  single  jUtlge  has  full 
power:  Cou.  Stat.  Lower  Canada  of  ISOl,  oh.  78,  sec.  23.  The 
will,  therefore,  being  valid,  whether  made  in  the  Euglish  or 
French  form,  and  having  been  made  before  the  promulgation 
of  the  Civil  Code,  which  has  abolished  nuncupative  wills  for 
the  future,  it  was  surticient  to  establish  that  the  will  possessed 
ail  the  conditions  necessury  to  entitle  it  to  prolmte.  That  was 
our  contentiou  in  the  court  below  ;  and  as  regards  tlm  fdctaw 
of  the  will  the  probate  thus  obtained  is  conclusive.  By  the 
French  law,  eveu  if  the  grant  of  probate  is  to  be  treated  only 
as  an  authentication  of  the  will,  it  ia  conclusive  until  set  aside 
by  a  compétent  authority  :  Civil  Code  of  Lower  Canada, 
arts  1210,  1222;  Pothier,  Tniité  des  OhLvjotiona,  tome  1, 
pp.  474  and  482. 

Mr.  Hemminu,  for  the  respondents  :  The  papers  adniitted  to 
registration  as  the  will  of  Prudent  Malo  were,  on  the  face  of 
thein,  not  his  will.  The  order  of  the  assistant  judge,  of  the 
27th  of  Deceuïber,  1865,  directing  such  registration  on  the 
registry  of  prol)ate,  and  ail  proceedings  taken  under  that 
onier,  were  inoperative  upon  any  i|uestion  relating  to  the 
xaliditv  of  such  allcged  will.    It  was  not  u  will   executed 
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aiîconlin^  to  tlie  Knjjflish  law  rclating  to  wills  introduced  into 
Luwer  Cuiiiitla  hy  the  14tli  Cîto.  3,  c.  83,  s.  10,  and  according 
to  the  Icj-  Joi'i  it  was  iiot  eiititled  to  prolmte  ns  a  nuncupativu 
will.  sueh  foriii  of  will  buiiig  unkiiown  to  and  inadinisHiblc 
by  tlie  law  of  Lovver  Canada,  or  as  an  iinpcrfect  tostanientary 
nii|H'r  :  Civil  Code  of  Lower  Canada,  art.  1233,  st'Ct.  7.  As  in 
eontnicts,  the  law  of  tlie  country  wlure  the  contract  is  to  be en- 
foiTt'd  {^ovcrns  the  adinissibility  of  évidence  :  Bain  vs  The 
W'hiti'htiven  ai\d  Farnetttt  Jnnvtion  Ha'divay  Co.{\)  ;  Yate»  vs 
Thoinsoii  (2)  ;  and  not,  as  insisteil  hère,  the  practice  of  the 
Kii^dish  Court  uf  Probate  and  the  rules  regarding  testamen- 
tary  papers,  v»  hich  are  only,  at  the  highest,  inferentially  in- 
troduet'd  by  the  Statute  Hth  (îeo.  3,  c.  83,  s.  10.  By  the  law 
and  practice  of  I/twer  Canada,  the  registration  of  the  will 
was  not  eonclusive,  and  did  not  preclude  the  court  there  from 
holding  in  the  action  by  the  appellant  that  the  deceased  did 
Mot  luake  such  a  will  as  alleged,  or  any  will,  and  it  was  not 
reipiisite  before  disputing  such  will  that  the  registration  of  it 
should  be  annulled.  Tlie  Lower  Canada  Act,  41st  Oeo.  3,  c.  4, 
sect.  2,  giving  povver  to  the  court  to  grant  probate  of  "  Wills 
and  Testaments  "  according  to  the  laws  of  England,  niade 
pt  rsuant  to,  and  by  authority  of,  the  Impérial  Statute,  14th 
CJuo.  3,  c.  83,  sect.  10,  clearly  uever  contemplated  or  inteuded 
to  include  such  testanientary  papers  as  were  thon  admitted 
to  proof  by  the  Ct)urts  of  Probate  in  England,  and,  among 
thein,  nuncupative  wills. 

Their  Lordshipsdirected  Counsel  to  proceed  on  the  question 
of  the  validity  of  the  testanientary  paper  as  a  will. 

Mr.  H.  M.  Bompas  :  It  will  be  necessary  to  consider  this 
(juestiou  both  by  the  French  law  prevailing  in  Lower  Canada 
iind  by  the  English  law  introduced  by  Impérial  or  Provincial 
Statutes.  As  regards  the  law  of  wills,  the  french  làw,  as  it 
e.xisted  previously  to  the  Code  Napoléon,  according  to  the 
Custom  of  Paris,  was  the  law  received  and  actod  on  in  Lower 
Canada  previous  to  the  introduction  of  the  English  law  of  wills 
I)y  thé  14th  Geo.  3,  c.  83,  sect.  10,  and  the  proof  of  such  wills 
liy  the  Provincial  Statute  41st  Geo.  3,  c.  4.  Mr.  Justice  Badoi.EY, 
iu  lus  judgment  in  the  court  beiow,  enunierates  only  two  kinds 
of  wills  made  in  soleinn  form,  the  one  before  two  notariés  or 
il  iiotary  and  two  witnesses,  and  the  other  by  a  hologr^ph 
writing,  which  required  no  witnesses.  In  neither  case  could  the 
testutor  dispose  of  more  thau  a  part  of  his  property.  Ou  his 
ileath  the  whole  property  real  and  personal  vested  in  the  heir 

(I)  'A  Hnuse  of  Lords  Cases,  p.  L 

I  -'  I  'A  (Jliirk  and  Finnelly's  Rep. ,  p.  .>44. 
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named  in  tlie  will,  the  ext^cutors  haviiig  power  to  deal  witli 
tlie  prop»  rtv  otily  na  representinjf  the  heir.  TIiîh  law  uns 
altered  by  the  ItnperinI  Statuto  14th  (îoo.  .S,  c.  M3,  h.  10,  wliicli 
provider!  that  every  owner  of  lands,  j/oods,  A:c.,  in  th«'  Pro- 
vince, who  had  ii  right  to  alienate  tiieni  in  his  lifetiuie,  niight 
devise  or  bei|Ueath  them  hy  last  will  and  testament,  such  last 
will  being  executed  either  according  t<>  tlie  law  oF  (*anada  or 
according  to  the  fonns  prescribed  by  the  law  of  Kngland.  The 
forms  of  wills  which  t;xisted  in  England,  and  the  ruies  hh  to 
the  atbnissibility  of  testanientary  papersand  fvidence  received 
in  the  Ecelesiastical  Courts  were  thus  introduced  into  Lower 
Canada.  In  MeUiejohv  vs  Tlie  Ai  tome  if  (Je  itérai  of  Lmver 
Gnnado.  (1),  thia  tribunal  held  that,  under  that  statute.  a  will 
which  was  invalid  by  the  French  law,an<l  not  executed  accord- 
ing to  the  Knglish  Statute  of  Frauds,  so  as  to  pass  lands,  passed 
copyholds  and  leaseholds.and  was  valid,  thercfore,  as  a  dispo- 
nition  of  personal  estate,  and  that,  although  a  deceased  person 
intended  to  niake  a  will,  in  soleinn  forin.  according  to  the 
French  law,  and  the  instrument  being  imperfect  and  incom- 
plète, was  vuid  by  that  law,  yet  it  might  nevertheless  bc 
valid  by  the  English  law;  Maxtennan  vh  Miiherii/  (2):  Lam- 
bert vs  Gauvrenu  (S).  Art.  855  of  the  Civil  Code  of  Lower 
Canada  is  declaratory  of  the  law  of  Lower  Canada,  and  the 
following  art.  857,  regarding  the  probate  and  proof  of  wills, 
is  évidence  of  what  the  law  was  in  that  respect  previous  to 
the  promulgation  of  the  Civil  Code.  The  paper  writing  pro- 
duced  by  the  witness,  Blanchard,  was,  by  the  English  Inw,  a 
valid  nuncupative  will  committed  to  writing  by  withnesses: 
Freeniav  \h  Freevian  (4);  Lenmnn  vs  Bonmll  (5);  Jiennett 
vs  Jackmn  (6)  :  and  the  imperfect  testanientary  paper  pro- 
duced  by  Brillon.  the  notary,  so  far  as  it  relates  to  the  beijuest 
of  an  annuity  to  the  appellant,  being  complète,  was  a  good 
written  will  as  respected  pei-sonal  property,  and  one  onr 
Courts  of  Probate  would  before  the  passing  of  the  Wills'  Act 
Ist  Vict,  c.  26,  hâve  granted  probate  of  :  Nnt/nni  vs  M<rrne  (7)  ; 
Forhes  vs  (}or<loi}(H);  Movtejiore  vs  Montefiore  (9):  Devenmx\9, 
Ihdloek  (  10)  :  Brown  vs  Halle.ii  (11):^  lien  vs  Man  n  iinj  (12). 


(  I  )  Siiprà,  p.  fi4. 

(2)  2  Hagg.  Kcc.  Rep. ,  p.  230. 

(.3)  Siiprù,  p.  ôl. 

(4)  1  Ue's  Kcc.  Hep.,  p.  :M3. 

(5)  1  Ad.l.,  p.  38». 
(8)  2  Phil.,  p.  m*. 


(7)  3  Phil.,  p.  Ô3I. 

(8)  Ibid.,  p.  UI4. 

(9)  2  Aild.,p.  ;«)4. 
{m  \  Phil.,  p.  72. 

(11)  2  Lec's  Kcc.  Rep.,  p.  418. 

(12)  2  Ad.l.,  p.iWl 
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CiiHtle  VH  Ttn'i'p  (\).  Etfect  would  bt'  ^iven  U)  such  imperfect 
tesUuiientrtry  paper  by  Courts  of  Law  and  E(|uitv  :  Leinayue 
VH  Stdidei/  (2);  ÈIUh  \»  Smith  (3);  and  ontitle  the  appellaut 
tu  receivc  the  annuity  uut  of  the  testatorH  personal  estato. 

Mr.  Hemminu,  for  the  respondentn:  Tlie  forrnularies  re- 
(|iiirt'(l  by  the  Krench  hvw.as  stated  on  the  other  aide,  are  con- 
dusive  that  Prudent  Malo  never  inade  a  will.  T)ie  papern 
wcrt'  improperly  admittcd  to  probate  as  his  will.  The  Irnpe- 
riiil  Stiitute  14th  (jli'o.  :i,  c.  H8,  s.  10,  which  enacts  that  wUIh 
Hiul  testiiHients  oxecuted  accordin^  to  the  forniH  prescribed  by 
the  lawH  of  En^land  are  entitled  to  probate,  was  intended  to 
iipply  only  to  properly  executcd  wills,  and  not  to  einbrace 
nuncupative  wills  or  iuiperfect  testainentary  papera  None  of 
the  cases  cited  on  the  other  side  regarding  imperfect  testamen- 
tnry  papers  apply.  In  Munro  vs  Voutts  (4),  the  House  of  Lords 
tiold  thut  an  untinishefl  paper  was  not  a  testament  or  will.  So 
in  Lovver  Canada,  Cof{'i//«  vs  Flaïuu/an  (5).  The  agreement  as 
to  ovidence  and  the  proceedings  in  the  action,  the  ((Uestion  on 
the  merits  as  to  the  validity  of  the  will,  and  as  to  the  suffi- 
ciency  and  a<lmissibility  of  the  évidence  adduced  by  the 
appellant  in  support  of  it,  were  intended  to  be  and  were,  in 
eti'ect,  submitted  to  the  court  below  free  froni  the  technical 
(juestion,  wiiether  the  registration  ought  notalso  to  beannuU- 
ed.  A  grant  of  probate  might  be  recalled  on  the  ground  of 
fraud. 

Their  Lordships  reserved  judgment,  which  was  now  pro- 
nounced  by  Sir  Robert  Phillimore  : 

This  is  an  appeal  from  a  judgment  of  the  Court  of  Queen's 
Bench  for  the  Province  of  Québec,  which  reversed  the  judg- 
ment of  the  Superior  Court  for  Lower  Canada,  sitting  in  the 
district  of  Montréal.  The  litigation  relates  to  the  exécution  of 
a  will,  and  the  foUowing  short  statement  of  facts  is  necessary  : 
Prudent  Malo,  a  merchant  of  Belœil,  died  on  the  2ôth  of  April, 
IH65,  leaving  an  only  daughter  and  a  property,  in  moveables 
and  immoveables,  of  the  value  of  about  £N,000.  On  the  morn- 
ing  of  that  day,  Malo  wa«  dangerously  ill  and,  being  apprised 
of  his  danger  by  his  médical  attendant,  de.sired  him  to  fetch  a 
notary  named  Brillon,  for  the  purpose  of  makiug  his  will. 
Brillon  came  and  had  an  interview  with  the  deceaaed  who 
said  he  wished  to  make  his  will,  an<l  it  was  arranged  that 

(1)2  Mooie's  F.  C.  Ftep.,  p.  133. 
('.')  3Lev.,  p.  1. 

(3)  l  Ves,  p.  11. 

(4)  1  Dow,  p.  437. 
(.'))  Stiiirà,  ]h  ,">(». 
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two  witne:.Kos  oï  the  uame  of  Blanchard  sliould  attest  it  ; 
the  deceased  said  that  he  wished  to  beciueath  an  annuity 
of  £25  to  the  demoiselle  Mi^neault,  givinj^  reasons  for  the 
wish  that  he  desired  )iis  debts  to  be  paid  ;  £25  to  be  given 
te  the  poor  of  his  pcrish,  the  residue  of  ail  his  property 
to  his  dirughter,  madame  Brousseaii,  for  her  life,  and  after- 
wards,  to  her  childr  jn  born  or  to  be  born  of  her  prosent  or 
any  other  niarriage,  and  he  naïued  three  cxecutors.  The  de- 
ceased seems  to  hâve  niade  a  siniiliir  stutenient  of  his  inten- 
tions to  his  médical  attendant  The  notary  and  the  witnesses 
arrived  about  12  o'clock  ;  in  their  présence,  the  deceased  said  : 
"Je  vci^x /(lire  faire  mon  testament."  He  then  said  as  follows  : 
"Je  recommande  mon  âme  à  Dieu.  Je  veux  (pie  toutes  mes  dettes 
soient  payées  et  les  torts  par  moi  faits  réparés.  Je  veux  (pie 
mes  funérailles  soient  faites  avec  le  moins  de  pompe  possible, 
en  lai.ssent  ccpemlant  cela  à  la  discrétion  de  mes  exécuteurs 
testuinentaires.  Je  ilonne  aux  pauvn^s  de  la  paroisse  de  Belœil 
$100,  à  leur  être  payés  $25  par  an.  Je  veux  qu'il  soit  payé  à 
Dlle  Migneault  £25  par  an,  pourvu  qu'elle  ne  se  marie  pa.**. 
Je  donne  et  lègue  à  ma  fille,  épouse  de  Jean-Bte  Brous- 
seau,  en  jouissance,  tous  mes  biens  tant  qu'elle  vivra  et 
la  propriété,  je  la  donne  aux  enfants  nés  et  à  naître  du 
mariage  avec  M.  Brousseau,  ou  de  tout  autre  nmriage  con- 
tracti  par  la  suite.  Je  nonune  pour  mes  exécuteurs  testa- 
mentaires mes  amis  le  Dr  Allanl,  le  docteur  Koltot,  et  mon 
gendre  Brousseau.  Il  dit  alors  que  c'était  i,t)utes  ses  dispo- 
sitions. Je  veux  aussi  que  la  majorité  de  l'opinion  de  mes 
exécuteurs  testamentaires  prévale  dans  le  règlen)ent  de  mes 
affaires."  The  notary  asked  the  witnesses  if  they  clearly  un- 
derstood  whai  Malo  had  stated  ;  he  then  proceeded  to  write 
and  having  made  what  may  be  cnlled  a  religious  préface,  pro- 
cee<led  as  follows  :  "  Deuxièmement  :  Veut  et  ordonne  ledit 
sieur  testateur  que  toutes  ses  dettes  soient  payées  et  torts  par 
lai  faits  réparés,  si  aucuns  se  trouvent,  par  ses  exécuteurs  tes- 
tamentaires ci-après  nommés.  Troisièmement  :  Veut  et  or- 
donne ledit  sieur  testateur  (pie  .ses  ol)sèques  aient  lieu  de  la 
manière  la  plus  modeste  possible,  laissant  tout  à  la  volonté  et 
discréticm  de  ses  exécuteurs  testamentaires  ci-après  nommés. 
Quatrièmement:  Veut  et  entciid  ledit  testateur  qu'il  .soit  payé 
à  Dlle  Louise  Migneault,  atmuellement,  sa  vie  durante,  p(;urvii 
qu'elle  ne  change  pas  de  nom,  une  somme  de  $100.  Cin(piiènM- 
ment  ;  Donne  et  l(>gue  ledit  testateur  aux  pauvnîs  de  la 
pa»'oisse  de  Belœil  une  .sonniie  de  $100,  à  leur  être  paj'ée  par 
paiement  de  $25  par  an.  .Sixièm-'iiient  :  Quant  à  tous  les 
autres  biens,  tant  meubles  (pi'imuieubles,  argent,  or,  (leites  et 
obligations,  moul»les  (h;  ménage,  et  antres  liiens  généralement 
quelconques  que  le  testateur  délai.s."..>i«v   et  (|ui    lui   apj)artieii- 
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(Iront  à  son  décès,  sans  en  excepter."  When  he  had  finisliod 
tliis  last  Word,  the  tcstator  died,  befote  therefore  tlie  hecpiest 
t(»  liis  daughter  «nd  the  appointaient  of  the  executors  was 
writtcn  and  bet'ore  he  had  signed  the  ]i«per.  It  appoared  tliat 
the  two  witnesses  afterwards  retire»!  to  nnotlier  room  and 
wrote  as  follows  :  "  Nous,  soussignés,  ayant  été  requis  par  feu 
l'njdent  Malo,  comme  témoins  de  son  te.stanient,  nous  étant 
ivn(his  auprès  de  lui,  avec  M.  Brillon,  notaire,  il  s'exprima 
ainsi  :  se  tournant  vers  M.  Brillon,  il  lui  dit  :  Vous  allez  écrire 
mon  testament.  D'al)()rd  que  mes  dettes  soient  payées,  (ju'une 
p(Uision  de  SI 00  par  année  soit  payée  à  J)lle  Migneault,  tant 
i(n'elle  ne  changera  pas  »ie  nom.  Je  dt)nne  aux  pauvres  de  la 
parois.se  de  Belo'il  une  somme  de  Si 00,  payable  S25  par  année. 
Que  mes  services  funéraires  soient  faits  avec  modération,  à  la 
discrétion  rie  mes  exécuteurs  testamentaires.  'l\>us  mes  autres 
l)icns  en  jouissance  »i  inaHlle,  et  en  propriété  à  ses  enfants  nés 
'•t  à  naître  île  .son  présent  mariage,  ou  de  tous  les  autres  ma- 
riages qu'elle  pourra  contra'^ "r.  Je  nonune  mon  ami  J.  B.  Al- 
lard.mon  ami  le  Dr  Rf)ttt)t,  <  non  gendre  Brtui.sseau,  mes  e'ié- 
cuteurs  testamentaires,  (ju'une  majorité  des  trois  prévale  duns 
leurs  délibérations."  Bebril,  25  avril  1865.  (Signé):  ElzÉAR 
Blanth.vki).  V.  Blanthaki).  "  On  the  20th  of  July,  18(55,  the 
appeliant  Migneault,  presented  a  jietition  to  a  judge  of  the 
Superior  Court,  praying  for  probate  of  the  wil!  as  contained 
in  the  two  paper  writings  to  which  I  hâve  referred.  Madame 
iirousseau  and  her  husband,  the  respondents,  were  cited  to 
appoar  anddid  appear.  The  appellantexamined  the  witnes.ses, 
whoiii  I  hâve  inentioned,  in  support  of  the  will,an(l  they  were 
cr()ss-e.^amined  on  the  part  of  respondents,  who  also  put  ivvan 
answer,  or,  as  it  was  termed,  défem^r  nu  fond  en  droit.  Tlif-y 
dil  not,  however,  produce  any  witnesses,  thoug'.i  spécial  time 
was  allowed  to  them  for  so  doinir,  but  addres.sed  an  ari^umont 
to  the  court,  by  thv*ir  counsel,  against  the  validity  of  tho 
will,  and,  on  the  27th  of  December,  18<)5,  the  court,  consist- 
ing  of  a  single  judge,  M.  Justice  Mo\k,  gave  sentence  in  favour 
of  appellant,  and  directed  probate  to  l)c  granted  of  the  two 
papers,  as  together  containing  the  will  of  the  deceastd,  and 
eondemned  défendants  in  the  costs.  In  the  month  of  Septeni- 
bcr,  18<1(),  appellant  brought  her  action,  in  the  Superior  Court, 
foi-  the  annuity,  and  for  the  costs  awarded  to  lier  in  the  pro- 
Itnte  court  :  the  action  was  formally  contested  l>y  respondents, 
!'.nd  it  was  arranged  that  the  évidence  (subjcct  to  ail  excep- 
tions) taken  bcfore  the  court  of  ])robate  should  be  used.  Mr. 
Justice  Bkkthelot  heard  the  cause  and  decided  in  favof;  of 
appellant,  apparently  on  the  double  ground  that  the  svui  iice 
ni'  the  probate  court  was  valid  :  "  Vu  que  ladite  sentenro  du 
'27  décenjbre  I8t)5  est  dans  toute  sa  force  et  vertu,  et  doit 
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avoir  tout  l'effet  que  lui  donne  la  loi."  And  that  the  appellant 
was  entitled  to  succeed  upon  the  inerits.  The  case  was  next 
heard  before  the  Court  of  Revision,  composed  of  three  judges, 
two  of  whoui  were  judges  MoNK  and  Berthelot,  who  main- 
tained  their  opinion,  che  other  judge  dissented  ;  there  was  an 
appeul  to  the  Court  of  Queen's  Bench,  consistitig  of  tive  judges, 
who  unanimously  reversed  the  sentence  of  the  inferior  courts. 
Froin  this  décision,  the  présent  appeal  has  been  instituted.  No 
controversy  is  raiscd  as  to  the  facts  in  this  case.  It  is  clear  that 
the  deceased  was  of  perfectly  sound  niind,  that  he  intonded  to 
make  his  will  in  solemn  forni,  before  a  notary  and  two  wit- 
nesses,  and  to  dispose  of  his  property  in  the  manner  (lescril)ed 
in  the  papers  of  which  probate  has  been  granted.  The  conten- 
tion is  as  to  the  law  applicable  to  thèse  facts.  The  contention 
is  two-fold.  The  first  is  that  tho  probate  granted  is  not  con- 
clusive  as  a  judgment  in  rem,  or  n  judgnient  ivter  partes. 
There  is  no  doubt  that  a  probate  in  Kngland,  granted  in 
.solemn  form,  after  due  citation  of  parties,  would  hâve  this 
effect  And  it  is  ctrtainly  much  to  be  lainented  if  a  rule  of 
law  and  practice  so  obviously  conducive  to  the  interests  of 
justice  and  the  quieting  of  litigation  does  not  prevail  in  Lower 
Canada.  Their  lordships,  therefore,  desired  tliis  part  of  the 
case  to  be  argued  separatelj'.  The  resuit  is  as  foUows  :  Pnv 
viously  to  the  year  1774  and  the  passing  of  the  Impérial  stti- 
tute  14  Geo.  III,  ch.  83,  wills  according  to  the  common  law 
of  Canada,  could  be  umde  only  in  three  way.s.  1  °  Before  twt» 
notariés.  2"  Before  a  notary  and  two  witnesses.  3"  By  a  holo- 
graph  writing  which  did  notrequire  witnesses.  The  statute  (or 
Québec  Act,  as  it  is  usually  called)  14  («eo.  III,  ch.  83,  how- 
ever,  introduced  another  form  of  will  enacting  (sec  10)  :  "  That 
it  shall  and  may  be  lawful  to  and  for  every  per.son  that  is 
owner  of  uny  lands.goods,  or  crédits,  in  the  .said  province,  and 
that  has  a  right  to  alienate  the  .<«aid  lands,  goods,  or  crédits,  in 
his  or  her  lifetime,  by  deed  of  sale,  gift  or  othorwise,  to  devise 
or  bequeath  the  same  at  his  or  her  death,  by  his  or  her  last 
will  or  testament  ;  any  law,  u.sage,  or  custom,  lieretofon;  or  now 
prevailing  in  the  province,  to  the  countrary  hcreof  in  any  wise 
notwithstanding,  such  will  being  exeouted  either  according  to 
the  laws  of  Canada,  or  acccording  to  the  forms  prescribed  by 
the  laws  of  England,"  There  appeara  never  to  havo  been  and 
not  to  exist,  at  pi'esent,  any  court  which  exercises  a  spécial 
jurisiliction  with  respect  to  wills.  A  practice  dictated  by  ob- 
vions convenience  or  necessity  seems  to  hâve  grown  up  in 
Canada,  after  the  conquest  of  that  country  by  England,  of 
registering,  or,  as  it  was  somewhat  loosely  termed,  proving 
wills  made  according  t(»  English  law  before  a  judge  of  the 
civil  court.  This  practice,  the  légal  effect  of  which  was  vc^ry 
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(loubtful,  continuée!  till  1801,  when  a  provincial  statute  (41 
(îeo.  III,  ch.  4,  8.  2,  incorporated  in  the  Ôonsolidated  Statutes, 
cil.  34,  s.  3)  provided  as  foUows  :  "  Wherea.-^  doubts  hâve  arisen 
touching  the  method  now  followed  of  proving  last  wills  and 
testaments,  niade  and  executed  according  to  the  t'omis  pres- 
cribed  by  the  laws  of  England,  hefore  one  or  more  of  the 
judges  of  the  conrtsof  civil  jurisdiction  in  tins  province:  be  it 
therefore  further  enacted,  that  such  proof  shall  hâve  the  sanie 
force  and  effect,a8  if  made  and  taken  before  a  court  of  probate." 
At  tirstsight,  it  certainly  appeared  totheir  lordships  that  this 
language  availed  to  introduce  the  law  of  England,  with  res- 
{)ect  to  the  conclusiveness  of  a  probate  duly  grauted  into 
the  law  of  Canada,  and  that,  where,  as  in  the  présent 
casf,  a  S' lu,  as  to  the  validity  of  the  will  had  been  contested 
in  '  ;'t'ii  court,  both  parties  appearing,  pleading  and  one 
exainining,  the  other  cross-exaniining  witnesses,  and  prolwite 
had  then  been  grantcd,  the  saine  question  could  not  be  raised 
again  at  ail  ev- II*  between  the  same  parties  before  anothor 
tribunal;  but  that  the  production  of  the  probate  would 
operate  as  an  estoppel  to  any  such  action.  This  moreover, 
appears  to  their  lordships  to  be  the  due  construction  of  the 
words,  "  8iT?b  proof  shall  bave  the  same  force  and  ertect  as 
if  made  a. mJ  rakv  n  before  a  court  of  probate."  Their  lonlships, 
however,  ti.i:.k  that  they  cannot  ctmsider  this  matter  now  as 
ren  inteyra.  They  cannot  disregard  the  practice  of  the  Can- 
adian  Courts,  with  respect  to  it,  for  the  last  70  years,  and  they 
bave  therefore  made  as  careful  an  investigation  into  this 
practice  as  the  circumstances  permit.  It  appears,  in  the  lirst 
place,  that  no  appeal  luvs  ever  been  instituted  from  a  decree 
or  grant  of  probate  made  by  the  court  ;  that  it  is  very  doubt- 
ful  whether  any  allégation  or  plea  as  to  the  merits,  for  in- 
stance, a  plea  of  allégation  or  plea  setting  up  insanity  or  un- 
due  influence  could  be  prepounded,  or  would  be  admitted  on 
un  appli^  fction  for  probate.  It  is  enacted  by  the  23rd  sec.  of 
the  78th  cb.  of  the  C.  S.  L.  C,  in  the  year  1S()1,  that  :  "  Any 
judgt!  of  '.ae  Superior  Court,  at  any  place  where  the  said 
court  or  the  Circuit  Court  is  appointée!  to  be  held,  sliall,  in 
court  or  out  of  court,  in  terni  or  ont  of  terni,  or  in  vacation, 
and  any  prothonotary  of  the  Superior  (  'ourt  at  the  place  where 
his  ortice  is  therein  held,  shall,  out  of  court,  but  in  tenu  or  out 
of  t.'.rui,  bave  and  may  exercise  w  itliiii  and  for  the  district  in 
which  such  place  ns  afore.said  lies,  the  same  power  and  au- 
tliority  as  is  then  vested  in  tlie  Superior  Courtaud  the  judges 
thereof,  in  wbat  respects  the  probate  of  wills,  the  élection  and 
appointment  of  tutors  and  curators  as  well  under  the 
j,'encral  law  as  under  the  provisions  of  ch.  87  of  tlie  C.  S.  re- 
lating  to  in.solvent  debtors.  or  any  other  act,  the  tiking  of 
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the   coiinsel  and   opinion   of   relations  and    friends  in  case» 
whero  the  same  are  by  law  required  to  be  taken,  the  closin^ 
of  inventîM'ies,  attestation   of  aceounts,  insinuations,  aifixing 
and    tai<ing   off'  sea's   of  safe  custody,  the  émancipation  of 
ininors,  the  houiologation  or  refusai  to   homologate   proceed- 
ing  ha<l  at  any  <irl.s  de   pnrcnts  called   or   held  by  or  before 
any   notary,  and   othor  acts   of  the  same  n-iture   rejjiring 
despatch,  and  the  proceedings  in  ail  such  cases  shall  fonn  part 
of  the  reoonls  of  the  Snperior  Court  at  the  place  where  they 
are  had,  or  of  the  Circuit  Court  ut  such  place,  if  the  Superior 
Court  be  not  held   there."     2.    "  But  the  appointinents  and 
ordera  inade  by  any  prothonotary  nn<ler  this  section  or  made 
under  the  satne  by  any  judge  out  of  court,  shall  be  liable  to  be 
set  aaide  by  any  judge  of  the  said  court  sitting  in  the  same 
district  in  court  and  in  term,  in  like  mannor  and  under  the  pro- 
visions of  law  in  and  under  which  appointments  and  orders 
made  by  one  or  more  judges  out  of  court  in  matters  requiring 
despatch  may  be  sot  aside    by   the  Superior  Court."  (12  Vie, 
ch.  3H  ;  20  Vie,  ch.  44,  soc.  01)    In   the  C.  C.  L.  C.  which  be- 
came  law  iri   186(5,  tiierefore,  after  the  making  of  the  will  in 
(piestion,  it  is  enacted  (art.  850)  :  "  The  originals  and  legally 
certiHed  copies  of  wills   made  in  authentic  form  make  proof 
in  the  sam»;  manner  as  other  authentic  writings."  Art.  857.: 
"  Holograph  wills  and  those  made  in  the  form  derivcd  from 
the  laws  of  England,  niust   be   presented   for    probate  to  the 
court  exercising  superior  original  Jurisdiction  in  the  district  in 
which  the  deceased  had  his  domicile,  or,  if  he  had  none,  in  the 
district  in  which  he  died,  or  to  one  of  the  judges  of  such  court, 
or  to  the  prothonotary  of  the  district.  The  court,  or  judge, 
or  the   prothonotary,  receives  the  dej>ositiona  in  writing  and 
under  oath  of  witnesses  compétent  togive  évidence,  and  thèse 
dépositions  n^inain  affixed  to    the  original  will,  together  with 
thejudgment,  if  it  hâve  been  rendered  out  of  court,  or  a  certi- 
tied  copy  of  it,  if  it  hâve  been  rendered   in    court.  Parties 
intere.sted  luay   then    obtain    certitied    copies   of  the  will,  the 
proof  and  tht;  judgmiMit,  which  copies  are  authentic  and  give 
effeet  to  the  will    until    it   is   set    aside    upon  contestation. 
If   the  original  of  the   wi'l    be   depositetl  with  a  notary,  the 
court  or  judge,  or  the  prothonotary,  cau.ses  such  original  to  be 
delivereil   up."   Art.  85H  :  "  The  hoir  of  the  deceaseil  need  not 
be  suminoned  to  the  probate  thus  made  of  the  will,  except  it 
is   .so  orderod  in    particular  cases,  The  functicmary  who  takes 
the  probité  takos  cognizance   of   ail  that  relates    to  the  will. 
The    probate  of  wills    does  not  prevent  their  contestation  by 
persons  interested."     In  the  4th  Report  of  the  Commissioners 
which  preceded  the  enactment  of  the  Civil  Code,  it  is  said,  p. 
179  :     "  The  3rd  section  treats  of  the  proof  of  wills  and  also 
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of  the  preliminary  probatc,  bcfore  a  judge.of  such  as  hâve  not 
been  niade  in  authentic  forin.  A  will  freqiiently  concerns 
sovoml  parties  by  ail  of  whoin  it  wonid  be  difticult  to  iiave  it 
acknowleflged,  thouf^h  tlie.ee  persons  and  cven  tliird  parties, 
be  interested  in  subinitting  ita  validity  witbout  delay  to  a 
I)r('liiiiiiiary  test.  The  proceedinff  adopted  for  this  purpose  is 
well  known  in  Kn^Iand  and  in  this  country  under  the  naine 
of  probalte  :  it  is  more  particularly  in  use  in  England  where 
wills  hâve  no  forn»  conesponding  with  our  authentic  form.  In 
the  old  French  lavv,  as  well  as  in  the  nncient  practice 
in  this  country,  traces  are  still  found  of  a  similar  probate  as 
regar<l  holograph  wills.  It  is  not,  however,  nec<  ssary  to  ex- 
teiid  the  researches  upon  this  point,  the  probate  of  holograph 
wills  and  wills  n»ade  in  the  English  fonn  having  uniforudy 
been  effected  in  the  sanie  nianner,  which  is  thnt  (»f  the  coni- 
nion  fonn  of  probate  adopted  in  England,  where  a  more 
solenin  form  of  proliate  is  also  practised,  to  which  the  parties 
interested  are  sumuioned  and  by  wliich  they  are  bound.  This 
lutter  form  of  probate  is  not  in  use  in  this  country,  unless  it 
be  compared  to  a  contested  action  before  the  courts.  The  pro- 
bate hère  takes  place  l'efore  a  ju<lge  and  ont  of  court.  Our 
provincial  statute  of  1801  nierely  .says  that  the  form  of  prolwite 
then  in  use  shall  continue  to  be  practi.sed."  The  rcnitcfitdtioii 
spoken  of  in  the  Report  and  the  Code  does  not  appear  to  niean, 
as  it  would  in  England,  a  suit  in  the  Court  of  Probate,  before 
probate  is  granted  or  enforced,  i)ut,  in  sonie  other  suit,  a  suit 
before  a  civil  courti  in  which  the  vulidity  of  the  will  is  impugn- 
ed.  Upon  the  whole,  it  appears  to  their  1(  rdships  that,by  the  un- 
interrupted  practice  and  usage  of  theCamidian  courts  of  justice, 
since  ISOl,  the  law  lias  received  an  interprétation  whieh  dpes 
not  arti.x  to  the  grant  of  probate,  even  in  the  circum.stances  of 
this  ca.se,  that  binding  and  conclusive  character  which  it  bas 
in  England,  and  that,  according  to  that  interprétation,  it  was 
compétent  to  the  respondents  to  inipugn  the  validity  of  this 
will,  [>y  way  of  defence  to  the  action  brought  by  the  appel- 
lant  for  the  payment  oi  the  anntiity.  Their  Lordshi})s  think 
that  the}-  ought  not  to  advise  Her  Majesty  that  a  difli-rent 
construction  ought  now  to  be  put  u})on  the  law.  With  r('g!i'\, 
to  tilt!  form  of  action  adnpted  in  this  ease,  their  Lonlsbiji'i  do 
not  find  that  any  objection  was  taki-n  to  it  in  the  l  ourt 
bt'Idw.  It  remains  to  consider  the  second  braneb  of  c;  nt«'n- 
tiou.  Jt  bas  been  argued  on  behalf  of  the  ai)pellnnt:  (1) 
That,  though  the  deceased  intended  to  make  a  will  in  solemn 
Fonn,  according  to  the  Freneh  law,  yet,  if  lie  did  in  fact  make 
une,  bad  acoordin};  to  that,  but  good  according  to  the  English 
law,  it  is  valid.  Their  lordships  bave  no  donlit  that  tins  pro- 
position is  true.     (2)  It   liad   been   argued   that,   if  thejudge 
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was  wronfi[  in  granting   probate   of   l)oth   the   papers,  at  ail 
events,  th».-  unfinished  paper,  writtcn  V)y  the  notary  froiii  the 
inistructions  of  the  deceased,  was  a  valid  instrument,  accord- 
ingto  the  law  of  England,  hefoie  the  Willn  Ad  of  1837,  7 
Will.  IV  and  1  V^ict,  ch.  20,  and  that  the  appellant  is  content 
to  hâve  probate  of  that  paper  alone.  Their  Lordships  are,  there- 
fore,  relieved  froui  the  necessity  of  consideri pg  whether  a  nun- 
cupative  form  of  will  was  valid  in  Lower  Canada,  at  the  date 
of  Prudent  Malo'sdeath,  and  before  the  récent  Code  came  into 
opération,  as  to  which,  however,  they  désire  not  to  'le  conside- 
red  as  expressing  any  doubt  wliatever,  or  whether  a  probate 
could  be  properly  granted  of  a  nuncupativp  will  and  unfinishod 
instructions, as  together  containing  the  will  of  the  deceased.The 
question  before  their  Lordshipsis  reduced  within  thèse  limits  ; 
Is  the  paper  of  untinished  instructions  such  a  document  as 
would  hâve  been  entitled  to  probate  uufler  the  law  in  force 
in  England,  before  the  présent  Wills'  Act  ?  For,  if  so,  it  was 
before  the  promulgation  of  the  Code,  which  appears  to  hâve 
adopted  the  Wills'  Act,  a  goodwill  in  Canada,  under  the  provi- 
sions of  the  Québec  Act,  14  Go«).  III,  ch.  83.    Upon  this  point 
their  Lordships  entertain  no  doubt.    The  law  is  very  clearly 
laid  down  in  Moniejiore.  va  Mi-viejiore,  2  Add.,  p.  357,  by  a  most 
experienced  judge.  Sir  John  Nicholl  :  "  The  légal  principles," 
he  says,  "  as  to  imperfect  testamentary  papers,  of  every  des- 
cription, vary  much  according  to  the  stage  of  njaturity  at  which 
those  p:ipers  hâve  arrived.  The  presumption  of  law,  indeed,  is 
against  every  testamentary  paper  not  actually  executed  by  the 
testator,  and  so  fxeruted,  as  it  is  to  be  inferred,  on  the  face  of 
the  paper,  that  the  testator  meant  to  exécute  it.  But  if  the  pa- 
per be  complète  in  ail  other  respertn,  that  presumption  Is  lifjht 
amf  feeble,  and  one  romjMiratively  easUy  repeUed.  For  inten- 
tions, ««»6  modo  at  least,  net"'  not  be  proved  in  the  case  :  that  is, 
the  court  will  présume  th        >at()r'8  intentions  to  be  as  express- 
ed  in  such  a  paper,  on  its  Wmi  .  satisf  ictorily  sho»vn  that  its  not 
being  executed  n\ay  be  justly  ascribed  to   some  other  eauxe, 
and  not  to  any  abandcmment  oi  iiiuse  intentions,  so  expressed, 
on  his,  the  testator's  part,  but  where  a  paper  is  unfinished,  as 
well   as  unexecuted  (espccially   where   it  is  ju.st  begun,  an<l 
contains  only  a  few  clauses  or  bequests),  not  only  must  its 
being  unfinished  and  unexecuted  be  acoounted  for,  as  above,  but 
it  muxt  fdso  be  proved  (for  the  ronrt  trill  not  présume  it)  to 
exprens  the  feKt((tors  ivtentioDs.  in   ordcr   to   repel   the   légal 
presumptions  against  its  validity.    It  must  be  clearly  made  to 
appeai-,  upon  a  just  view  of  ail  the  facts  and  cireunistances  of 
the  case,  that  the  deceased  had   C(»me   to  a  final    resolution  in 
respect  to  it,  as  fa)'  as  it  goes  :  so  that  by  estaVilishing  it,  even 
in  such  its  imperfect  state,  the  court  will   give  eflect  to,  and 
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iiot  thwart  or  defeat,  the  testators  nsal  wislies  and  intentioiiH» 
iii  respect  to  the  property  which  it  purporla  to  bequeath,  in 
order  to  entitle  such  a  paper  to  proiMite  in  any  case  in  iny 
judgment."  He  then  goes  ou  to  ?ay,  2  Add.,  pp.  85f)-6()  :  "  If 
the  instrument  i.s  (as  it  clearly  is),  in  lepil  construction,  one 
in  progress,  merely,  and  untinished,  as  to  the  body  of  tlie  ins- 
trument, the  légal  presumption,  surely,  is  thut,  had  the  deceased 
not  been  prevented  froin  tinishing  it,  he  wouhi  hâve  gone  on 
to  provide  for  his  chiidren  in  a  subséquent  part  of  the  ins- 
trument. I  cannot  ascent  to  the  proposition  ct)ntended  for  by 
ono  of  the  counsel,  that.  if  a  testator  dies  while  the  instrument 
is  in  progress,  that  instrument,  '  mo  for  ax  it  fjoes,'  be  its  con- 
tents and  effect  what  thoy  inay.  niust  be  valid.  I  know  of  no 
principle  to  that  broad  e.xtcnt  ever  laid  down  :  nor  was  any  au- 
thority  cited  in  support  of  it.  The  rule  which  I  take  to  operate, 
in  the  case  of  every  untinished  paper,  is  this  :  Can  the  court 
infer  that,  by  pronouncing  for  it,  it  will  carry  into  ettect  what 
it  collects,  from  ail  thecircumstances  of  the  case,  to  hâve  been 
the  deceased  wish  ?  In  that  event  it  will  be  its  duty  to  pro- 
nounce  for  it,  but  surely  not,  if  it  sees  rea.son8  to  believe  that, 
by  so  doing,  it  will  defeat  or  counteract,  instead  of  giving  eftect 
to  that  wish."  In  another  ca.se,  Nathan  vs  Morne, 'À  Phil.  Ecc. 
Rep.,  p.  465,  the  saine  learned  ju  Ige  said  :  "The  facts  are  satis- 
factorily  established.  I  hâve  no  doubt  in  pronouncing  this  to 
be  the  will  of  the  <lect!ased,  as  far  as  to  the  appointment  of 
the  executor  :  but  it  is  perfectly  clear  that  the  other  part  was 
not  committed  to  writing  during  the  life  of  the  deceased. 
Although  the  court  goes  the  utmost  length  to  give  effect  to 
intentio!»  clearl}'  proved  antl  reduced  into  writing  in  the 
iifetime  of  the  testator,  yet  it  lias  never  held  that  anything 
added  to  a  will  after  death  can  be  established.  Detith  consum- 
mates  the  instrument:  nothing  can  be  added  afterwards.  The 
last  clau.se  must  be  pronounced  against  and  struck  out  of  the 
will.  I  hâve  no  doubt  of  pronouncing  for  the  will  without 
it."  It  was  suggested  that  thèse  décisions,  which  were  n?  ide 
in  1H20-22,  were  jurlieial  developmcMits  of  the  iloctrine,  as  to 
imperfect  t«,'stamentary  papers,  and  were  not  intended  to  be 
incorporated  into  the  Canadian  law  by  the  statute  of  IHOl,  but, 
unfortunately  for  this  argument,  varions  décisions  ofSir(!. 
Lee,  a  most  learned  ecclosiastical  judge.  in  1707,  fn.ily 
establish  the  doctrine  which  Sir  John  Nicholl,  in  1820  21,  did 
not,  in  trnth,  develope,  but  declared  to  be  acknowledged 
••xisting  law.  There  can  be  no  doubt  that  in  this  case,  it  did 
completely  express  the  wishes  of  the  testator,  and,  therefore, 
triid  by  the  priiieiples  laid  down  in  thèse  and  other  ca.ses, 
the  paper  containing  the  instructions  written  out  Ity  the 
notary  is  entitled  to  probate.    It  reiiiains  oïdy  to  con.sider  the 
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objection  that  the  évidence  l»y  wliich  thèse  instructions  nre 
pruved  to  contain  the  testamentary  intentions  ot'  the  deceased 
iu  ina(hnissible,  accoi'din^  to  the  Icx  for i,  that  is  the  Cunudian 
French  hiw,  and,  for  this  position  art.  1233,  §  7,  was  relied 
U|)on  which  reiiuires  that  there  ujust  be  &  coin  me lur ment  of 
proof  iik  ivrUmif  {commenfemcnt  de  preni'e  par  écrit),  in 
order  to  admit  the  oral  testiniony  of  witnesses.  If  it  were 
necessary  to  consider  whether,  in  this  case,  this  condition,  as 
to  the  conirnencenient  in  writing  had  been  fulfiUed,  their 
Lordships  would  be  strongly  inclined  to  held  that  it  had  been 
fultilled,  l)Ut,  in  truth,  the  case  is  not  one  to  which  the  doc- 
trine of  the  lex  fvri  prevailingas  to  the  admission  of  évidence 
is  applicable  at  ail.  The  law  which  introduced  into  the  colony 
the  Enfîlish  law,  as  to  wills,  njust  be  cousidered  as  havin^ 
introduced  it  with  ail  its  incidents,  and,  therefore,  with  the 
adinissibility  of  oral  évidence,  without  which,  indeed,  the  n,e\v 
law  would  l)e  nugatory  and  of  no  etfect.  Their  Lortlships 
hâve,  therefore,  arrived  at  the  conclusion  that  the  judffinent 
appealed  froiu  should  be  reversed  and  that  the  Judgnient  of 
the  Superior  Cjurt  of  Canada,  in  favor  of  appellant  should 
be  affirnied,  and  that  the  respondents  should  pay  the  costs  of 
this  appeal  and  those  of  the  Court  of  Queen's  Bench  in 
Canada.  (14  /.,  p.  14,1  ;  16  J.,  p.  288  ;  2  11  L,  p.  180  ;  3 
H.  L,  p.  ()0()  ;  2  R.  C\,  p.  229,  et  8  Aloorea  P.  C.  Rep.,  N.  S.,  p. 
347) 

Barnard,  avijcat  de  la  demanderesse. 

Laflamme,  avocat  des  défendeurs. 


SALE— DELIVERT. 


Court  of  Queen's  Bench.  ix  aiteal, 

Montréal,  8th  March,  1870. 

Corani  Carox,  J.,  Drummond,  J.,  Bai)(;lev,  J.,  and  Monk,  J. 


Léandre  Francuëre,  appellant,  and  Thomas  Cordon  et  uL, 
responilents. 

Ilcld  :  Tlmt  th».  tonder  of  tho  thing  sold  roust  be  made  at  sucli  an 
hour  iiptin  tlio  laet  «Iny  as  will  j:ive  the  vpiidee  time  to  weijth  and 
examine. 

Flaintitf  sued  défendant  for  the  price  of  59  tons  of  hay 
deliverable  at  the  town  of  St.  John's,  Province  of  Québec,  on 
the  ten  days  following  the  date  of  the  sale  alieged  to  hâve 
taken  place  on  the  29th  May,  lS(j7.  He  alieged  the  delivery 
of  the  .VJ  tous  of  hay  within  the  ten  days  and   refu.sal  of  de- 
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fendants  to  accept.  The  défendants  dcnied  tlie  coutroct  sush 
tus  pldintiH' sets  up,  and  that  plaintif}'  waH  lioiind  to  deliver 
w.tliin  a  reasonable  tiine  before  sunHet,  so  as  to  enable  defen 
diiiits  to  huve  exauiined  and  weighed  ttie  liayvvhicli  had  beeii 
t'iideied  on  Ixjard  a  barge  in  the  Richelieu  River  at  {j.45 
p.  m.,of  the  Hth  June,  not  lieing  sueh  atinie  as  was  reasonable 
îiut  dangerous  to  examine  the  hay  by  candie  light. 

The  Superior  Court,  at  Montréal,  MoNDELET,  J.,  delivered, 
on  the  30th  Oetober,  1808,  the  followingjudgnient  :  "  J^a  Cour, 
considérant  que  le  denumdeur  a  prouvé  les  allégués  essentiels 
de  sa  déclaration,  et,  nommément,  qu'il  a  bien  et  dûment  livré 
aux  défendeurs,  dans  le  ])ort  de  la  ville  de  Saint-Jean,  dans 
II)  district  d'Iberville,  le  huit  juin  liS07,  cinquante-neuf  ton- 
neaux de  foin,  de  deux  mille  livres  pesant  chacun,  à  raison  de 
.^17.75,  par  chaque  tonneau,  que  le   demandeur  avait,  le   29 
mai  18(i7,  vendus  aux  défendeurs,  à  Montréal,  dans  le  dii<itrict 
de   Montréal  ;   considérant    que    les    iléfendeurs    n'ont    pas 
prouvé,  ni  établi  les  allégués  de  leur  plaidoyer,  lequel  doit 
être,  ii  il  est,  par  les  présentes,  débouté  ;   considérant   qu'il 
est  acquis  en  preuve  que  les  défendeurs   ont,  sans   aucune 
raison,  ntais  à  tort  et  injustement,  refusé  de   recevoir    ladite 
i|iiaiitité  de  foin  ledit  huit  de  juin  1807  ;    considérant  que 
par  la  \  ente  qu'a  dû  taire  et  a  faite  de  ladite  quantité  de  foin 
au  non)mé  Théophile  Arpin,  pour  le  compte  des  défendeurs,  le 
d(.niandeur  n'a  pu  former  et  n'a  pas  formé  le  prix  entier  et  la 
xak'ur  «'esdits  cinquante-neuf  tonneaux  de   foin,    mais,    au 
contraire,  cette    vente  à  Théophile  Arpin  a  produit  8472  de 
moins  que  n'aurait  produit   ladite  quantité  de  foin,  si  les  dé- 
ftîudeurs,  au  lieu  de  refuser  île  la  recevoir,  en  avaient  accepté 
la  livraison  et  payé  le  prix  ;    considérant  qu'à  ladite  somme 
de  .^472,  il  convient  d'ajouter  $23,  savoir  pour  coût  de  deux 
protêts  signifiés  aux     .'^fendeurs,  à  la  réquisition  du  deman- 
lii.'ur,  et  ^'14  que   le   demandeur  a  payés  pour  deux  jours  de 
retard  du  bateau  sur  lequel   était  chargé    le  foin,  lesi|uelks 
sduiines  réunies  à  celle  de   S472  susmentionnée  forment  celle 
de  ><495    que  le  denmndeur  a  droit  de  recouvrer  des  défen- 
deurs ;  cette  cour  condamne  les  défendturs,  conjointement  et 
solidairement,  à  payer  au  demandeur  la  somme  de  $495,  avec 
intérêt   sur  icelle  à   compter  du    19  juin   1807,  jour   de    la 
signification  de  l'action  aux  défendeurs." 

Tlie  case  was  inscribed  by  défendants  for  review  before 
three  judges  in  Montréal,  and  the  judgment  rendered  in  re- 
view. on  the  29th  January,  1809,  (Mondelet,  J.,  Behthelot, 
J.,  and  Beaudrv,  J.)  maintained  défendants'  exception  and 
«lisMiissed  plaintift's  action,  and  is  as  follows  :  "  La  cour 
Supérieure,  siégeant  à  Montréal,  en  cour  de  revision,  considé- 
rant que  le  deniandeur  n'a  pas  prouvé  la  convention  par  lui 
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alléguée  daim  .sa  déclaration,  savoir  du  la  vuiitc  aux  défen- 
deurs de  cin(|uante-neuf  tonneaux  di;  foin,  livrables  à  Saint- 
Jean,  h  $17.75  par  tonneau  :  considérant  qu'il  appert,  par  le 
nieinoranduni  sous  seing  privé  produit  à  l'^Hiuête  par  les 
défenileurs  et  par  les  réponsHs  tfe  Jaines-C.  ...intou,  l'un  des 
défendeurs,  que  le  demandeur  s'est  engagé,  le  29  mai  1867,  à 
leur  livrer  la  (ptantité  de  soixante  tonneaux  de  foin,  àSM7.75, 
livrables  à  Saint-.lean,  engagement  que  les  défendeurs  ont 
accepté,  pourvu  <|ue  ce  fût  de  lM)n  mil,  livrable  sous  dix  jours, 
à  Saint-Jean,  à  S17.75,  payable  comptant,  lors  de  la  livraison  ; 
considérant  (jue,  suivant  cette  convention,  le  demandeur  était 
tenu  de  livrer  cette  dernière  quantité  de  foin  au  lieu  indiqué 
et  en  temps  opportun  pour  que  les  demandeurs  pussent  en 
recevoir  la  délivrance  dans  le  délai  stipulé,  C(mformément  aux 
dispositions  contenues  dans  les  articles  1063,  1060,  1152  et 
1474  du  Code  Civil  ;  considérant  (ju'il  appert,  par  la  preuve, 
que  le  demandeur  n'a  fait  rendre  à  Saint-Jean  la  quantité  de 
toit»  mentionnée  en  sa  déclaration  qu'après  six  heures  du  soir 
du  dernier  jour  du  délai  stipulé  pour  l'exécution  de  la  con- 
vention, et  qu'il  est  également  établi,  par  la  preuve,  que  l'exa- 
men et  le  pesage  île  ladite  quantité  de  foin  ne  pouvait  se  faire 
de  nuit,  ni  en  moins  d'un  jour,  si  toutefois  on  pouvait  se  pro- 
curer l'aide  nécessaire  ;  considérant  «jue,  par  le  délai  <lu  de- 
mandeur, les  défendeurs  ont  été  mis  dans  l'impossibilité  de 
recevoir  la  délivrance  du  foin  dans  le  délai  fixé  par  la  con- 
vention, que  la  vente  n'a  pu,  C(mséquemment,  être  parfaite, 
et  «jue  les  défendeurs  ont,  par  là,  été  libérés  de  leur  engage- 
ment: considérant  que,  pour  les  motifs  ci-dessus,  il  y  a  erreur 
dans  le  jugement  «lu  trentième  jour  d'octobre  186S  ;  cette  cour 
infirme  le«lit  jugement  et  déboute  le  demandeur  de  son  action. 
L'honorable  juge  Mondelkt,  dissi<lent." 

Cette  cause  fut  portée  en  appel  par  le  demandeur. 

Kadolev,  J.  :  Tins  was  an  action  on  a  contract  for  sixty 
tons  of  merchantable  hay.  Fifty-nine  tons  only  were 
delivered,  and  the  judgment  in  revision  annuls  the  contract 
on  account  of  this  différence  of  one  ton.  This  is  a  very  clo.se 
calculation.  The  articles  of  the  Code  referred  to  are  not  to  be 
construed  so  strictly  as  has  been  done  by  the  Court  of 
Review.  This  is  the  only  motif  of  that  judgment.  T  an» 
against  plaintiti'on  other  grounds.  He  sold  merchantable  hay 
to  be  delivered  (  n  a  certain  day  at  St.  John's.  The  hay 
arrived  on  a  barge,  at  St.  John's,  at  half  past  six  o'clock,in 
the  eveningof  the  la.st  day  limited  for  its  delivery.  The  1474th 
article  of  the  Code  enacts  that  there  ean  be  no  delivery  of 
moveables  sold  by  weight,  until  weighed,  and  that  could  not 
be  done  either  sati.sfactorily  or  at  ail  before  midnight  of  that 
day.  The  witnesses  agrée  in  saying  that  it  wouhl  takc  two 
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<liiy«  to  (lelivtT  and  weij^li.  Besides  tlie  hay  was  not  of  a  iiier- 
(•liiiiital>le  (jimlity.  It  was  inixtMl  up  with  swaiiip  hay.  Tlierc 
was  <»nly  about  «me-thinl  of  it  good  Tiinothy  hay.  Soiiu"  «»f 
thi>  l)undU:.H  had  g<x)d  hay  ou  the  outHJdt'  and  poor  in  tho 
centre.  Again,  there  \s  another  important  point.  Franchère 
wa.s  not  tne  owner.  He  \va.s  actin^  a.s  Hazin's  agent  foi*  the 
sale  of  the  hay.  Bazin,  afterwards,  Hold  the  hay  on  hi.s  own 
account.  PVanchère  had  no  interest  and  could  not  bring  the 
action.  The  jud^nietit  in  rcview  Hhouhl  lie  niaintainod,  but 
not  on  the  iiiot  if  g'w^n  that  one  ton -was  lacking,  but  for  the 
reiiMons  abovu  set  forth.  Judgnient  against  plaintitf'  eon- 
Hrmed.  (I)  (14  ./ ,  p.  152.  et  2  R.  /,.,  p.  187) 

Jkitk  &  AmHAMnAi'LT,  attorney.s  for  appeMant. 

\V.  H.  Kerii,  attorney  for  re.spondent.s. 
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DROITS  DE  D0UA1IB.-RE8P01I8ABIIJTE  DU  PEROEPTEUS. 


CorR  DU  Banc  de  la  Reine,  en  appel, 

Montréal,  21   marH  IH72. 

Présents:  DuvAL,  J.  en  C,  dissident.  Cahon,  •I.,di.xsident, 
Badoley,  J.,  Dhummond,  .1.,  et  M«>nk,  J. 

I'athick  RoonEY,  demandeur  en  Cour  de  Circuit,  appelant,  cf 
John  Lewis,  ès-qualité  de  percepteur  des  douanes,  défen- 
deur en  Cour  de  Circuit,  intimé. 

Jutji  :  Que  l'importateur  de  maruliaiidiHOH,  qui  n'est  pas  xatisfaii  de 
lY'valualion  des  marchandise^  importée»  faite  par  le  perecpieiir  de» 
doimneM,  petit,  après  avoir  payé  sous  protêt  les  droits  exi>réM  par  ii-  ()er- 
cepteur,  recouvrer  lie  ce  dernier  pcruonneliement  I'e.\cédent  dendioits 
qu'il  n'aurait  pa»  dû  charger,  quoiqu'il  n'ait  pas  demandé  une  nouvelle 
évaluation  dos  niarchandiseH  îniportée»  souiii  la  fev.  33  du  cli.  17  des  Sta- 
tuts Kefundus  du  Canada  de  1859. 

Ci-suivent  les  rennirques  des  juge.s  de  la  Cour  Supérieure 
siégeant  en  revision  à  Montréal  (MffNDELET,  J,  Mackav  .1., 
et  ToHUANCE,  J.).  (|ui,  le  2S  février  hSTO,  ont  rendu  jugement 
rejetant  l'action  du  demandeur. 

MoNDELET,  J.  :  The  plaintiff',  a  merchant  and  importer  oï 
tins  city,  brought  an  action,  in  iSOfi,  in  the  Circuit  Court  for 
the  district  of  Montréal,  against  défendant,  the  th»'n  acting 
coUector,  to  recover  $186.40,  which,  he  alleged,  was  illégal ly 
t'.vacted  from  hiin  by  défendant,  beitjgan  excess  on  the  valua- 
tion  of  goods  imported  by  plaintiff  from  Scotland.  It  is  pre- 
tendeil  that  the  fair  value  of  thèse  goods  was  $560.20,  and  not 
!<74().40,  and,  moreover,  that  the   duty,  at  the  cu.stoni  house 
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hère,  should  hâve  been  mcasured  on  the  fair  market  price,  in 
the  principal  markets  in  Scotland,  at  the  time  of  the  purchase. 
The  défendant,  on  the  contrary,  maintains  that  it  is  to  be  de- 
termined  by  the  fair  value  of  the  principal  markets  at  the 
time  of  the  exportation.  It  was,  of  course,  necessary  for 
plaintift'  to  prove  :  Ist,  the  time  of  purchase  ;  2nd,  the  time 
of  exportation  ;  3rd,  the  fair  value  of  the  principal  markets  of 
Scotland.  Strange  to  say,  none  of  thèse  indispensable  proofs 
are  to  be  found  in  the  answers  oî^  the  witnesses,  who,  on  a 
Gomniisnion  Rogatoire,  were  examined  in  Scotland  on  behalf 
of  plaintiff.  It  appears,  by  the  évidence,  that  Rooney  had 
made  an  advance  of  £500,  for  the  purpose  of  getting  the  goods, 
but,  at  what  time  we  do  not  know,  nor  is  it  shown  when  the 
goods  were  manui'actured,  delivered  and  exported.  The  in - 
voice  bas  noo  been  substantiated  by  proper  évidence.  The 
groundwork.  or,  rather,  what  should  bave  been  the  gronnd- 
work  of  his  daim,  is  therefore  altogether  wanting.  I  need 
not  dilate  upou  tiie  question  as  to  whether  the  appraisement 
is  fco  be  maiio  on  thie  fair  value  of  the  goods  at  the  time 
of  the  exporta  , ion,  or  at  that  of  the  purchase.  The  law 
is  clear  ;  there  can  be  no  two  opinions  on  that  point.  It 
is  at  the  time  of  the  exportation,  and  not  at  the  time  of  the 
purchase.  A  difficulty  was  started  at  the  hearing  of  the 
case,  wifch  respect  to  plaintitf,  subséquent  to  the  notice  he 
gave  of  his  intention  of  paying  under  protest,  paying 
insteal  of  having  the  appraisement  revised  by  two  mer- 
cliants,  as  he  was  invited  by  the  acting  coUector  to  do. 
Is  this  a  renunciation  ?  Is  the  plaintift' deprived  of  his  recourse  ? 
We  tind,  in  our  statute,  a  word  upon  the  interprétation  on 
which  turns  the  solution  of  the  question  as  to  whether  Rooney, 
not  having  resorted  to  the  mode  of  submitting  his  claim  to 
appraisers,  and  choosing  to  pay  rather  than  do  it,  bas  or  bas 
not  waived  bis  right  of  any  recourse.  A  case  which  was  de- 
ci(ied  by  the  Suprême  Court  of  the  United  States,  Ravkiu 
et  al.  vs  Hoyt,  in  184G,  is  cited  against  the  pretensious  of 
plaintitf.  By  this  décision,  it  appears  that  "  the  importer  had 
a  right  to  appeal  to  another  board  of  appraisers,  differently 
constituted,  and,  if  he  did  not  choose  to  resort  to  them,  he 
caiinot,  with  uiuch  grâce,  afterwards,  complaiu  that  an  over- 
ostimate  existed."  Tt  has  been  argued  that  the  word  "  may ," 
to  be  found  in  our  statute  confers  no  obligation  upon  the  im- 
porter to  refor  the  difficulty  to  appraisers,  and  that  no  other 
expression  but  "shaU"could  bave  such  binding  etfect.  The 
answer  to  this  objection  is  that,  if  the  word  "  shall"  had  been 
used  in  the  statute,  nothing  could  bave  been  dono,  no  pay- 
ment  could  legally  bave  been  received  by  the  collecter,  as  long 
as  such  référence  to  ai)praisers  had  nottaken  place,  even  when 
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ail  panies  were  agn  cd,  which  would  be  absurd.  The  inter- 
prétation, and  the  only  rational  one,  is  that  it  is  optional  for  the 
importer,  either  to  refer  his  case  to  appraisers,  in  order  to  save 
his  recourse,  or  to  pay  the  dues,  and  there  the  matter  ends. 
For  the  above  reasons,  I  am  in  favor  of  reversing  the  judg- 
mont  appealed  froni  (Berthelot,  J.)  Circuit  Court,  Montréal. 
Buth  on  the  want  of  évidence  and  on  law,  plaintiflTs  action 
should  be  dismissed. 

Mackay,  J.  :  The  appraisement  in  18<j6  e;ave  an  advance  of 
S-ih  per  cent,  beyond   invoice  value.     Rooney  paid,  althougb 
notihed  by   défendant,   that,    if   dissatisfied,    lie   could  get  a 
second  appraisal   by   two  merchants.  McLellan.  one   of  the 
witnesses  examined,  proves  clearly  that  the  8186.40  in  dis- 
pute was  paid  only  after  such  offer  to  Rooney.     He  preferred 
to  pay  rather  than  hâve  recourse  to  the  arbitration  of  nier- 
chants.     The  law  referring  to  this  case  is  found  in  Con.  Stat. 
Can.,  cap,  17.     It  enacts  that  the  coUector,  if  doubting  the 
truth  of  invoice  valuations,  rnay  order  a  custoin-house  ap- 
praiser  to  value  the  goods,  and,  upon  his  appraisal,  the  col- 
lector  may  insist  on  further  duty,  but  the  importer  need  not 
pay  this  unless  he  please.     He  may  insist,  before  making  any 
payment,  upon  a  further  appraisal  by  two  merchants,  upon 
whose  report  the  duties  are  to  heJinaUy  ttettled.     Before  this 
statute,  the  10  and  11  Vie.  (1847),  cap.  31,  ordered   the  duties 
to  be  finally  determined   upon   merely  one   appraiaement,  by 
two  appraisers  appointed  by  the  Government.     So,  the  later 
law  afterwards  put  into  the    Consolidated    Statutes  was  a 
liberty   extra  to  importera     This  law  (by  which   this  case 
and  Joseph  vs  Lewis  are  to  be  disposed  of^  is  ordered  by  it- 
SL'lf  to  be  interpreted   in  favor  of  an  efficient  collection  of 
the  revenue.  Section  33  says  that  :  "  If  the  importer  is  dissatis- 
fied with  the  appraisement  made  as  aforesaid, — he  may  forth- 
with  give  notice  in  writing  to  the  collector,  who  s/iaîl  sélect 
two  discreet  merchants,  &c."  But,  plaintitt"  says  :  "The  act  does 
not  provide  that  it  shall  be  tinal,  if  the  importer  f'ails  to  call 
for  a  second  appraisement  by  merchants  chosen  by  the  ins- 
pector.     The  effect  of  the   Act  is  to  give  the  importer   the 
right  to  apply  to  a  tribunal  of  sumniary  jurisdiction  if  he 
chooses."    He   may   forthwith,  &c.,  but  neither  directly  nor 
by  implication  is  he  rvitipelUd  to  do  so.  For  his  right  to  apply 
to  the  ordinary  tribunals  for  redress  from  illégal  exactions  is 
nowhere  taken  from  him."  "The  distinction  observable  in  the 
use  of  the   two  words  "  may  "  and  "  shall  "  in  sec.  33  of  our 
Act,  as  applicable  to  the  individual  and  the  public  officer 
rt'spectively,  is  (juite  remarkable,"  says  the  plaintifF,  and  he 
iuMs  :  "  There  are  nearly  analagous  cases  in  9  Price,  p.  310,  and 
iii  10  Price,  p.  138.    In  on« ,  ".  '.andlord  was  authorized  to  lay 
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a  coinplaiut  bet'ore  t'A  o  justices  on  a  certain  subject,  wIhj  were 
empowered  tt»  adjiidge  upon  it.  But  it  was  held  thut  lie  was 
not  thereby  prevented  t'roui  applying  to  the  court  it"  he  chose." 
As  to  the  two  words  "  nmy  "  and  "  shall  "  ret'en'ed  to,  they  are 
proper  words  in  their  places.  Ha  i  '•shall"  been  used  where 
"  inay  "  is,  the  iujporter  would  hâve  had  one  right  less,  and 
look  at  the  absurdity  it  would  hâve  led  to.  The  second  ap- 
pruisal  in  ail  cases  would  be  necessitated,  though  the  ini porter 
might  be  willing  to  subuùt  to  the  tirst,  though  dissatistied. 
The  two  wor<Js  "  luay  "  and  "  shall  "  hâve  occurred  in  like 
places  in  other  Custonis  Acts  in  ail  countries.  Ihough  the  Act 
may  not  expressly  inake  the  tirst  appraisal  tinal,  that  tirst 
appraisement  may  be  rendered  a  tinality,  that  is  it'  the 
importer  pay  ;  preferring  to  do  so  rather  than  ^;o  into  further 
appraisement.  Standing  as  at  the  date  of  plaintitl's  payment 
to  défendant,  after  the  tirst  appraisal,  what  right  had  plaintitl"? 
Had  he  the  right  to  elect  to  corne  hère,  or  to  go  bet'ore  the 
tritmnal  of  the  merchants  ?  "  He  might  elect  to  come  hère,"  he 
says  ;  but  the  court  liolds  the  contrary.  If  the  plaintiti'  pre- 
vailed,  the  Dominion  would  not  get  the  duties  of  the  statute, 
l)ut  c'.aties  after  the  mode  of  plaintitf  resorting  to  this  court. 
The  plaintitt'V  case  is  very  différent  from  that  of  the  landlord 
in  the  case  in  Price;  and  very  ditieient  from  Sharp  vs  Wav- 
ren  cited,  where  a  summary  remedy  was  given  by  statute, 
and  it  was  insisted  that  the  parties  could  not  hâve  recouise 
to  their  previous  right  to  sue  by  action  at  law.  But  the  court 
held  the  contrary  and  that  the  objection  could  oiiiy  hwve 
weight  if  th»:,  stutute  had  been  imperative.  Looking  at  the 
Custonis  Act  of  the  Consolidated  Statutes,  at  its  object,  and 
the  tribunal  of  merchants  it  erects,  \ve  cannot  ddubt  that 
plain.itt'  had  to  resort  to  that  tribunal  if  dissatistied,  and  could 
resort  to  no  otlur.  That  was  and  is  a  tribunal  well  titted  to 
dispose  of  such  cases.  The  work  to  be  done  in  such  cases 
i"i;(|uires  inspection  of  ail  manner  of  goods.  How  could  this 
court  perform  such  work  ?  Then  the  duties  are  to  be  Jinally 
tliose  of  that  tribunal  (sec.  33),  and  very  properly.  It 
concerns  the  public  that  the  revenue  be  promptly  gotten  in. 
But,  under  plaintitf's  system,  enormous  sums  of  Customs 
duties  money  might  lie  put  into  the  limbu  of  the  ordinary 
law  courts,  and  enormous  amounts  of  Customs  duties  money 
might  hâve  to  be  held  by  the  Treasury  as  in  suspense.  The 
plaintitf  says  that  his  views  are  correct,  and  that  this  maj^  be 
established  by  a  référence  to  the  récent  act  consolidating  and 
amending  the  Customs  laws,  31  Vict,  cap.  6,  sec.  45.  This 
statute  adds  a  new  provision  to  the  former  one,  namely  that 
the  décision  of  the  proper  oflScers  shall  be  held  to  be  tinal, 
unies»  the  importer  gives  notice  of  his  dissatisfaction  and 
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iippeal  to  the  minister  of  Cusfcoms,  whose  décision  ahall  there- 
npon  be  final,  uidess  suit  he  bromjht  fiHf  the  recovery  haek  of 
the  dni'ien  itlegally  exacted,  within  sixty  days  after  such  dé- 
cision :  and  it  expressly  enacts  that  :  "  No  suit  shall  be  niain- 
"  tairied  in  any  court  for  the  recovery  of  any  duties  alleged 
"  to  hâve  been  erroneously  or  illegally  exacted,  untii  such 
'■  décision  as  last  nientioned  shall  hâve  been  tirst  had  on  such 
"  appeal."  But  the  récent  Act  is  new,  positive  law.and  inore 
favorable  to  iniporters  than  the  earlier  Acts.  The  10  and  11 
Vie.  was  very  unfavorable  to  the  importer;  under  it  there 
was  only  one  appraisen)ent,  and  it  was  décisive  and  final, 
settling  the  true  and  real  value  of  goods  at  what  Wbs  so 
appniised.  Then  caine  the  12th  Vie,  ch.  1,  the  Act  that  thèse 
cases  turn  on  :  it  allowed  an  appraisal  beyond  the  first  one, 
aud  such  appraiseuient  was  evidently  uieant  to  be  final.  It 
does  not  read  that  the  appraisement  shall  be  final  and  conclu- 
sive,  "  uidess  "  etc  Then  conjes  the  new  law,  .31  Vie,  referred 
to  l)y  the  plaintiH;  it  is  still  more  favorable  to  the  importer  : 
l)utit  is  not  to  control  this  ca^e.  (His  Honor  cited  Aylwin, 
J.,'u\  Mofdlt  \s  BoatliiUicr,  ^  L.  C.  Rep.,  p.  81 1  (1),  and  a 
casH  in  4  Howard's  R.,  to  support  the  position  that  the  plain- 
tif!'had  no  right  to  sue  in  this  court,  having  refused  to  avail 
hiinself  of  the  tribunal  of  merchants.)  The  reading  of  thèse 
cases  with  our  statute  law  leads  the  court  to  hold  that  plain- 
tirt'  has  no  right  of  action  against  détendant.  But  plaintif!'  is 
doulily  estopped  ;  for,  from  the  évidence,  he  paid  what  he  did 
under  such  circumstances,  and  with  such  knowledge  as  pre- 
vents  him  getting  back  what  he  paid.  His  goods  had  not  been 
^eized.  The  piaintifi'  was  not  in  défendants  power.  He  had 
other  rights  and  other  remedy  to  use  if  he  did  not  choose  to 
pay  défendant.  But  this  other  remedy  was  waived.  Look  at 
the  case  as  at  the  time  immediatel}'  before  plaintif!' paid.  Could 
Rooiiey,  for  instance,  after  notice  of  the  first  appraisement, 
n.'fusing  to  pay  the  duties  asked  of  him,  hâve  sue<l  defen- 

(I)  Sous  les  dispositions  des  sections  12,  13,  lô,  Ifi,  "24,  26  et  79  du  c;li.  31 
dt!s  Statuts  du  Canada  de  1847,  10  et  II  Vict.,  intitult-  :  "  Acte  pour  abroger 
ut  refondre  les  droits  île  douane  actuels  en  cette  Province,  et  pour  d'autres 
tins  y  mentionnées"  ;  des  .sections  1,  2,  3,  6,  8,  9,  15  et  29  du  ch.  1  des  .Sta- 
tuts (lu  Canada  de  1849,  12  Vict.,  intitulé  :  "  Acte  ponr  amender  la  loi  rela- 
tive aux  droits  de  douane"  ;  et  des  sections  3,  5  et  8  du  ch.  8')  des  Statuts  du 
Canada  de  1853,  16  Vict.,  intitulé  :  "  Acte  pour  amender  de  nouveau  les  lois 
relatives  aux  droits  de  douane,"  les  droits,  imposés  sur  les  importations  de 
(iiarchandises  d'un  pays  étranger  en  cette  province,  peuvent  être  chargés  d'aprî  s 
la  valeur  des  marchandises  à  l'époque  de  leur  achat,  ou  d'après  leur  valeur  à 
l'époque  de  leur  exportation  dans  le  cas  d'une  augmentation  de  leur  valeur 
liendant  l'intervalle  de  temps  qui  s'est  écoulé  entre  leur  achat  et  leur  expcr- 
tation.  {Moffatt  et  al.  et  BouthiUier,  C.  B.  R.  en  appel,  Montréal,  4  juillet 
1855,  Lakontatne,  .t.  en  C,  Aylwin,  .!.,  diosident,  Di'val,  J.,  et  Caron,  .1. 
confirmant  le  jugement  de  C  S.,  Montréal,  21  mars  1854,  5  D.  T.  R.  C,  pp. 
•235  et  305) 
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dant  ?  Could  he  hâve  revendicated  thèse  goods  and  disposaess- 
ed  the  Customs  without  paying  ?  No  ;  he  could  only  hâve 
luoved  for  the  référence  to  the  merchants.  If,  however,  he  pre- 
ferred  to  make  a  Hnality  of  the  first  appraisement,  he  could, 
on  paying  (as  in  this  case  he  did),  obtain  his  goods,  and,  if 
they  were  then  refused,  revendicate  them.  As  to  the  value  of 
the  goods,  the  court  is  with  the  pluintiif. 

ToRRANCE,  J.,  observed  that  his  opinion  was  ha&ed  mainly 
on  the  authority  of  the  case  cited  from  4  Howard's  Rep ,  pp. 
327-335,  RanJnn  et  al.  vs  Hoyt 

The  judgment  of  the  Court  of  Review  is  motivé  as  foUows  : 
"  The  court,  considering  that  there  is  error  in  the  judgment 
of  the  30th  of  June,  1869,  revising  said  Judgment,  doth 
reverse  the  same,  and,  proceeding  to  render  the  judgment  that 
ought  to  hâve  been  rendered  in  the  promises  ;  considering  that 
the  duties  upon  such  importations  as  the  plaintiflf"  referred  to 
in  his  déclaration  were,  at  the  time  l'eferred  to,  appointed  to 
be  ascertained,  tinally  adjusted  and  detei-mined,  and  levied 
in  and  by  the  mode  prescribed  by  chapter  17  of  the  Conso- 
lidated Statutes  of  Canada;  considering  that  plaintiff,  thoagh, 
at  first,  dissatisfied  with  the  appraisement  that  défendant  had 
caused  to  be  made  of  the  wooUen  goods  of  plaintiff,  paid  deliber- 
ately,  in  April,  1866,  the  amount  of  duty  that  défendant  ask- 
ed  and  took  from  him,  he,  plaintiff,  declining  to  hâve  or  move 
towards  the  ocher  or  further  appraisement,  to  wit,  by  two  dis- 
creet  and  experienced  merchants,  according  to  section  33  of  said 
chapter  17  C.  S.  C,  and  preferring  to  pay  what  he  did  to  défen- 
dant ;  considering  that  plaintiff  has  not  proved  that  défendant 
wrongfuUy  collected,  or  took  from  him  the  money  amount 
sought  to  be  recovered  by  the  présent  action  ;  considering  that, 
under  the  circumstances  of  this  case,  défendant  was  justified 
in  taking  from  plaintiff  the  fuU  amount  for  duty  that  plaintiff 
paid  him  in  April,  1866;  considering  plaintiff 's  action  in  the 
Circuit  Court  unfounded,  for  the  reasons  aforesaid,and  under 
the  law,  the  court  doth  dismiss  the  same.  Mr.  Justice  Mon- 
delet  concurs  in  the  judgment,  but  is  of  opinion  that  the 
judgment  should  go  further,  and  décide  that  there  is,  in  this 
cause,  no  évidence  of  the  time  at  which  the  goods  were 
exported  from  the  place  where  they  were  V)ought,  nor  of  the 
fair  market  value  of  such  goods  at  the  place  whence  they 
were  exported. 

Hère  foUows  the  judgment  of  the  Court  of  Appeals  :  "  The 
court,  con.sidering  that  appellant  hath  established  that,  at  the 
time  of  the  exportation  from  Dumfries,  in  Scotland,of  the  five 
cases  of  woollen  goods  in  the  déclaration  mentioned,  the  va- 
luation  whereof  for  customs  duty  is  the  subject  of  this  con- 
testation, the  priées  contained  in  the  invoices  thereof,  where 
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tlie  fair  inarket  value  of  the  said  woollen  goods,  at  Dumfries, 
where  the  same  were  purchased  by  appellant  for  exportation 
to  this  province,  and  chargeable  with  duty  upon  the  said 
value  upon  the  entry  made  of  tbe  said  woollen  goods  for  duty 
upon  such  value,  at  the  port  of  Montréal,  where  respondent 
was  at  the  tiuie  of  niaking  such  entry,  the  acting  collector  of 
customs  for  the  collection  and  receipt  of  the  said  duty  as  in 
the  said  déclaration  mentioned  ;  considering  that  of  the  said 
duty  levied  upon  the  said  woollen  goods,  at  the  entry  th.?reof 
aforesaid,  the  sum  of  $18(J.40  was  exacted  and  collected  by 
respondent  froni  appellant  in  excess  of  the  légal  aniount  of 
duty  chargeable  and  leviable  upon  the  said  woollen  goods 
uiider  rnd  by  virtue  of  the  ch.  17  of  the  C.  S.  C.  then  in  force 
and  et.ect;  considering  that  the  said  suin  of  S186.40  was  so 
paid  by  appellant  under  protest  by  him  against  the  illégal  and 
wrongful  exaction  thereof  by  respondent,  and  under  his  réser- 
vation an<1  notice  to  him  given  of  his  right  to  demand  and 
recover  the  same  in  such  manner  as  allowed  bv  law  ;  consider- 
ing  that  the  appraisement  for  valuation  of  the  said  woollen 
goods  for  duty  and  upon  which  the  said  excessive  duty  was 
exacted  and  paid  was  illégal  and  wrongful  and  was  not  by  law 
nor  by  the  provisions  of  the  said  chap.  17,  and  specially  the  33d 
sec.  thereof,  final  and  conclusi/e  against  the  légal  rights  of 
appellant  to  recover  the  said  excessive  duty  by  action  at  law 
against  respondent  ;  considering  that,  in  the  judgment  render- 
ed  at  Montréal  by  the  Superior  Court  in  revision,  on  the  28th 
of  February,  1870,  there  is  error,  and  that  there  is  no  error 
in  the  judgment  of  the  Circuit  Court,  at  Montréal,  rendered 
en  prenière  instance  on  the  30th  of  June,  1869  ;  doth  .or  the 
causes  hereinbefore  and  in  the  said  judgment  of  the  said  Cir- 
cuit Court  set  forth,  confirm  the  same  with  costs  in  favour  of 
appellant  against  respondent,  as  well  of  the  Court  of  Revision 
as  of  this  court.  Chief  Justice  Duval  and  Mr.  Ju.stice  Caron, 
dissenting."  (14  J.,  p.  155  ;  2  R  L.,  p.  187.  et  2  R.  C,  p.  232) 

HoN.  J.  J.  C.  Abbott,  Q.  C,  for  the  appellant. 

F.  P.  PoMiNViLLE,  Q.  C,  for  respondent. 
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ACQUIESOEHEHT. 

SUPERIOR  Court,  in  review,  Montréal,  30th  December,  1869. 

Corani  Mondelet,  J.,  Berthelot,  J.,  and  Mackay,  J. 
Jones  ch  Warmin(}ton. 


!;  I  $ 


Hiid:  That  therp  is  no  aequiefcement  when  the  amount  ofthejudg- 
nient  tendered  has  been  accepted  throuuh  error. 

On  the  25tli  Noveuiber,  1869,  plaintift' moved  the  court  of 
Review,  that  the  inscription  for  revision  be  set  as'de,  for  the 
following  reasons;  Ist  Because  Warmington  has  acquiesced  in 
the  judgment  appealed  from  before  the  filing  and  service  of 
the  inscription,  he  having  accepted  the  suni  of  one  dollar  and 
seventy-five  cents  due  to  him  under  the  judginent.  The  de- 
fendant,  in  reply,  fyled  the  following  affidavit:  "Richard 
Warmington,  the  défendant,  being  duly  sworn,  doth  dépose  and 
say  :  "  That,  on  the  day  vvhen  he  was  served  with  the  copy  of 
judgment,  the  bailifFserving  the  satne  induced  déponent,  who 
was  soinewhat  unwilling  and  asked  time  to  consult  his  at- 
torneys,  to  receive  the  suni  of  one  dollar  and  seventy-five 
cents,  representing  that,  whether  déponent  received  it  or  not, 
would  not  matter  in  the  case  ;  and  déponent  was  also  under 
the  impression  that,  in  default  of  his  receiving  it,  exécution 
might  be  issued  against  him  for  the  amount  named  in  the 
judgment,  one  hundred  and  ninety  dollars,  he  being  then 
ignorant  of  the  rea'  effect  of  the  Judgment  and  of  thie  pro- 
ceedings  requisite  in  the  case;  that  déponent  handed  the  iden- 
tical  money  to  his  attorneys,  forthwith,  after  learning  what 
was  intended,  and  would  not  hâve  received  it  at  ail  if  he  had 
been  cognizant  of  its  effect.  That  déponent  was  never  aerved 
with  a  judgment  before,  to  his  recollection."  The  court  dis- 
missed'this  motion.     (14  J.,  p.  161,  et  2  R.  L.,  p.  188) 

D.  Girouard,  attorney  for  plaintiff. 

Perkins  &  Ramsav,  attorneys  for  défendant. 
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FEUE  SEPAREE  DE  BIEM8 

Cour  Supérieure,  en  revision,  Montréal,  31  janvier  1870. 

Coram  Mondelet,  J.,  Mackay,  J.,  Torrance,  J. 
Rohert  vh  Rombert  dit  Saint-Martin  et  vir. 


Jugé:  Que  la  femme  tiépaiée  de  biens  est  tenue  au  paiement  àe»  arti 
8  nécessaires  et  indispensables  à  l'existence  et  à  l'entretien  de  si 

(1) 


L'ies  nécessaires  et  indispen 

famille  et  cui  lui  ont  été  fournies  à  sa  demande. 


sa 


Le  30  avril  1869,  la  Cour  de  Circuit,  à  Montréal,  a  con 
damné  les  défendeurs,  le  mari  et  la  femme  séparés  de  biens,  à 
payer,  conjointement    et    solidairement,   au    demandeur,   la 

(1)  Un  billet,  signé  par  une  femme  mariée  séparée  de  biens,  est  valide  bien 
({u'elle  l'ait  signé  sans  l'autorisation  de  son  mari,  si  ce  billet  a  été  donné  en 
paiement  d'épiceries  et  autres  choses  nécessaires  à  sa  famille  qu'elle  aurait 
achetées.  (Rivet  et  al.  vs  Léonard  et  vir,  C.  S.,  Montréal,  17  octobre  1848, 
Rolland,.!,  en  C,  Day,  J.,  Smith,.!.,  1  ./.,  p.  172,  et    >  R.  J.  R.  Q.,p.  48fi) 

lia  femme  mariée  séparée  de  biens  peut  valaVdement  signer  un  billet  à  l'or- 
dre de  son  mari,  sans  (ju'il  y  soit  dit  qu'elle  ait  reçu  l'autorisation  de  son  mari 
pour  cela,  si  le  billet  est  donné  en  paiement  d'épiceries  et  autres  choses  néces- 
saires à  la  famille  qu'elle  aurait  achetées.  (Cholet  vs  Diip/esr<iK  et  rir,  C.  S., 
.Montréal,  28  février  1862,  Badgley,  J.,  12  D.  T.  B.  C,  p.  303  ;  6  ./.,  p.  81,  et 
10  R.  J.  R.  Q. ,  p.  44) 

Le  mari  et  la  femme,  séparés  de  biens  par  sentence  judiciaire,  sont  tenus, 
conjointement  et  solidairement,  au  paiement  d'épiceries  et  autres  choses  né- 
cessaires à  la  vie,  qui  leur  ont  été  vendues  et  livrées,  quoique  ces  épiceries  et 
choses  aient  été  achetées  par  les  époux  pendant  la  communauté  qui  avait 
d'abord  existé  entre  eux.  {Paqiiette  vs  LimoqeH  et  rir,  C.  C,  Montréal,  31 
octobre  1862,  Smith,  J.,  7  J.,  p.  30,  et  12  R.  J.  R.  Q.,  p.  2) 

Le  mari  et  la  femme  séparés  de  biens  sont  solidairement  tenus  au  paiement 
d'épiceries  achetées  par  le  mari,  loi-squ'elles  sont  des  choses  nécessaires  à  la 
vie  et  qu'elles  ont  été  consommées  au  domicile  commun  desdits  mari  et  femme. 
(Saint -Amand  et  al.  vs  Bnvrre.t  et  ux.  ,C.C. ,  Montréal.  27  février  1863,  Mosk,  J. , 
7  J,  p.  32  ;  13  D.  T.  B.  C,  p.  238,  et  1 1  R.  J.  R.  Q.,  p.  139) 

Un  billet,  signé  par  une  femme  mariée  séparée  de  biens,  sans  l'autorisation 
de  son  mari,  et  donné  en  paiement  de  marchandises  vendues  et  livrées,  est 
nul,  quoique  la  femme  ait  elle-même  fait  l'achat  desdites  marchandises,  (lia- 
lieau  vs  BraïUt  et  ux.,  C.  S.,  Montréal,  30  avril  18.Ï7,  Day,  J.,  Smith,  J.,  et 
Chabot,  .1.,  1  J.,  p.  171,  et  5  R.  J.  R.  Q.,  p.  485) 

Une  action  en  recouvrement  du  prix  de  marchandises  vendues  et  livrées  à 
une  femme  mariée  séparée  de  biens  doit  être  rejetée,  s'il  n'y  a  preuve  que  le 
mari  ait  autorisé  sa  femme  à  en  faire  l'achat.  {Benjamin  et  a/,  vs  Clarke  et 
rir,  C.  C,  Montréal,  17  février  1859,  Smith,  J.,  3.1.,  p.  121, et  7  R.  J.  R.  Q., 
p.  397) 

Une  femme  mariée  n'est  pas  responsable  du  prix  d'e£Fets  non  nécessaires  à 
la  vie  qu'elle  aurait  achetés  sans  l'autorisation  de  son  mari,  et  les  billets 
qu'elle  aurait  donnés  en  paiement  du  prix  de  ces  effets  et  qji'elle  aurait  signés 
«ans  y  être  autorisée  sont  nuls.  [Danziijer  et  Kitchie  et  vx.,  C.B.R.  en  appel, 
Montréal,  9 mars  1864,  Djtval,.!.,  Merrdith,.!.,  MoNnELKT.J.,  et  Badoley,.!., 
lonfirmant  le  jugenient  de  C".  S.,  Montréal,  20  mai  1863,  Monk,  J.,  14  D.  T. 
IJ.  C,  p.  425  ;  8  .1.,  p.  10.3,  et  13  R.  J.  R.  Q.,  p.  169) 

La  femme  mariée  séparée  de  biens,  qui  vit  avec  son  mari,  n'est  pas  obligée 
de  payer  île  la  viande  cju'elle  a  achetée  chez  un  boucher  pour  les  besoins  de  In 
famille  ;  c'est  le  mari  seul  qui,  comme  chef  de  la  famille,  est  tenu.  Art.  1317 
C.  C.  (RoHHHon  vs  Ganvin  et  rir,  C.C,  Montréal,  29  avril  1868,  Bkrthklot,.!., 
13  J.,  p.  82  ;  1  R.  L.,  p.  86,  et  19  R   .T.  R.  Q.,  p.  1.38) 
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somme  de  $168.33,  pour  prix  et  valeur  de  divers  effets  et  arti- 
cles d'épiceries,  vendus  et  livrés  par  le  demandeur  aux  défen- 
deurs, à  diverses  dates  et  époques  avant  le  18  février  1868. 
"  La  Cour,  considérant  que  In  défenderesse  a  fait  défaut  de 
comparaître  et  répondre  aux  interrogatoires  sur  faits  et  arti- 
cles à  elle  .soumis  par  le  demandeur,  déclare  lesdits  faits  et 
articles  pour  avérés  et  admis  ;  et,  considérant  que  le  deman- 
deur a  établi  en  preuve  les  faits  essentiels  de  sa  déclaration,  et 
que  tous  les  effets  mentionnés  au  compte  produit  vendus  et 
livrés  à  la  défenderesse  étaient  des  articles  nécessaires  et  in- 
dispensables à  l'existence  et  à  l'entretien  de  la  famille  des  dé- 
fendeurs ;  la  cour  déclare  l'exception  péremptoire  plaidée  par 
la  défenderesse  mal  fondée  en  loi,  l'en  déboute  ;  en  consé- 
quence, condamne  les  défendeurs,  conjointement  et  solidaire- 
ment, à  payer  au  demandeur,  la  somme  de  $168.33  comme  prix 
et  valeur  des  divers  effets  et  articles  d'épiceries  et  marchan- 
dises énumérés  au  compte  produit,  et  vendus  et  livrés  par  le 
demandeur  aux  défendeurs,  à  diverses  dates  et  époques,  avant 
le  18  février  1868,  avec  intérêt  à  compter  du  20  mars  1868, 
jour  de  l'assignation,  jusqu'à  l'actuel  paiement,  et  aux  dépens." 

La  défenderesse  porta  cette  cause  en  revision.  Elle  soumit 
devant  la  Cour  de  Revision  la  question  de  savoir  si  un  four- 
nisseur qui  fait  au  mari  des  avances  nécessaires  à  l'entretien 
de  la  famille,  peut  réclamer  le  montant  de  ces  avances  de  la 
femme,  solidairement  avec  son  mari.  La  femme  séparée  de 
biens  n'est  pas  responsable,  vis-à-vis  les  tiers,  des  avances 
faites  au  mari,  même  pour  l'usage  de  la  famille.  Chacun  des 
époux  doit  contribuer  aux  charges  du  mariage,  dit  l'art.  1423 
de  notre  code  ;  mais  cela  ne  regarde  que  les  époux  entre  eux, 
et  ne  donne  aucun  droit  aux  tiers.  7  Pothier,  édition  Bugnet, 
Com/inu7Mufé,  n'^  464,  p.  255.  Le  mari  peut  se  charger  seul 
des  obligations  du  mariage,  il  a  un  droit  contre  la  femme  de 
la  faire  contribuer  aux  charges  du  ménage,  mais  il  peut  re- 
noncer à  ce  droit,  et,  si  les  tiers  contractent  avec  lui,  sans  faire 
engager  la  femme  personnellement,  vis-à-vis  eux,  ils  n'ont 
aucun  recours  contre  elle.  Le  jugement  de  la  Cour  de  Circuit 
fut  confirmé  par  la  Cour  de  Revi.sion.  (14  /.,  p.  162,  et  2  R. 
L.,  p.  188) 

R.  Laflamme,  C.  R.,  avocat  du  demandeur. 

J.  Duhamel,  avocat  des  défendeurs. 
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OERTIORARI. 

SiM'ERioH  Court,  Montréal,  27th  Octoher,  18G9, 

Cornin  Toruance,  .1  . 

A>  jHirfe  Marry,  applicant  for  rertinr'tri,  muJ  JoHX  P. Sexton, 
recorder. 

Hi/d:  Tliat  the  nierits  of  &  cerliorari  niay   l>e  lieard  on   a  riile  to 
(jumhIi  witliout  inf^cription  for  lieaiiiiK- 

ToHRANCE,  J.  :  This  case  is  beforo  tlie  court  on  a  rulo  to 
quash  the  conviction.  The  recorder  objecta  that  the  case  ha.s 
not  been  iuscribed  as  required  by  CP.  C,  art.  1231.  The  court 
is  of  opinion  that  an  inscription  is  unnecet-sary.  The  rule  lias 
bocn  ru^ularly  issued  and  Herved,  and  cau.se  must  be  shewn 
against  it  without  an  inscription.  (14  J.,  p.  101) 

S.  B.  Na(JLE,  for  petitioner. 

E.  Carter,  Q.  C.counsel. 

R.  Roy,  Q.  C,  for  recorder.. 
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MUNICIPAL  BT-LAW. 

SuPERioR  Court,  Montréal,  18th  Deceniber,  1869. 

Coram  Torrance,  J. 

Ex  parte  Marry,  petitioner  for  certiorari,  avcl  John  P. 
Sexton,  recorder,  and  the  Mayor  et  al.  oF  THE  City 
OF  Montréal,  prosecutor.s. 

Held  :  1.  That  a  by-law  ir  bad  whicli  pives  a  discrétion  to  tlie  re- 
{•(irder  or  justice  presidinfr  in  tlie  Recorder'p  Court,  wliere  tlie  stntiites 
upnii  which  tlie  l>y-law  is  based  only  allow  a  discrétion  to  the  conncil 
niaiiina:  the  by-law. 

2  That  a  conviciion  is  bad  wliich  orders  imprisonment  in  default  of 
immédiate  payaient  ofa  sum  of  money,  when  the  hy-law'  nponvwhich 
it  is  hased  is  in  the  alternative,  imposing  a  fine  or  imprisoiiment. 

n.  That  a  conviction  is  bad  which  gives  costs,  when  the  by-law  npon 
which  it  is  based  <rivH->  no  jurisdiction  as  to  costs. 

Fer  Curiam  :  On  the  Gth  Augu.st  last,  John^P.  Sexton, 
recorder,  presidin^  in  the  Recorder's  Court,  of  the  city  of 
Montréal,  convicted  the  petitioner  of  an  alle^ed  offence,  as 
follovvs:  That  he,  Thomas  Marry,  on  the  27th  July,  1869, 
at  the  said  city,  did  sell  diluted  milk,  to  wit,  one  pint  of  the 
said  diluted  inilk,  the  said  milk  being,  then  and  there,  diluted 
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in  the  proportion  of  twelve  gallons  of  water  to  one  hundred 
«gallons  of  pure  iiiilk,  contrary  to  the  by-Jaws  of  the  city  of 
Montréal,  in  such  case  niade  and  provided  ;  and  the  court 
did  adjudge  and  condemn  Marry,  for  his  said  oflience,  to 
forfeit  and  pay  to  the  niayor,  alderinen  and  citi/ens  of  the 
city  of  Montréal,  the  suin  of  two  dollars  and  fifty  cents  and 
coats,  ainou  ..ng  to  the  further  suni  of  seven  shilfingH  and  six 
pence  :  and,  if  the  said  aeveral  suuis  were  not  forthwith  paid, 
the  court  did  adjiidge  Marrjr  to  be  iniprisoned  in  the  coniinon 
gaol  of  the  district  of  Montréal,  at  the  said  city,  and  tl.ere 
kept  for  the  spaee  of  thirty  days,  unless  the  said  several  sums 
should  be  sooner  paid.  The  conviction  is  before  this  court 
on  a  writ  of  certiornri  ,  and  the  petitioner  lias  moved  the 
court  to  quash  the  conviction.  By  23  Victoria,  ehap.  72, 
sect.  13  (A.  D.  18(50),  the  council  (of  the  city  corporation) 
"  inay  impose  such  fines  not  exceeding  S20,  or  auch  imprison- 
ment  not  exceeding  30  days,  or  both,  as  they  niay  deem  neces- 
aary.  ff)r  enforcing  their  by-hiw."  By  27-28  Vie,  ch.  60, 
me.  50,  the  council  lias  "  power,  in  any  by-law,  for  enforcing 
the  provisions  thereof,  to  impose  a  fine  not  exceeding  $20  and 
costs  of  prosecution,  with  imprisonment  in  the  common  gnol 
or  in  the  house  of  correction,  at  hard  labor,  for  a  period  not 
(exceeding  one  ealendar  month."  By  32  V^ict,  ch.  70  (Québec), 
sec.  17,  "  in  addition  tothe  power  aiready  accorded,  it  shall  be 
lawful  for  the  said  council  to  iujpose,  in  and  by  such  by- 
lawH,  a  fine  not  exceeding  S'20  and  co.sts  of  prosecution,  to  lie 
forthwith  leviable  on  the  goods  and  chattels  of  the  défendant; 
or  to  enact  tiuit  in  default  of  immédiate  payment  of  the  said 
fine  and  costs,  the  défendant  may  be  impriaoned  in  the  eoui- 
mon  goal,  for  a  period  not  exceeding  two  niontha,  the  said 
imprisonment  to  cease  upon  payment  of  the  said  fine  and 
costs.  or  to  iuipose  the  said  fine  and  costs  in  addition  to  the 
imprisonment."  The  by-law  under  which  the  petitioner  had 
been  convicted  was  pasaed  on  the  7th  June,  1869,  and  section 
7,  upon  which  the  conviction  was  based,  is  in  the  following 
words  :  "  Any  person  who  shall  oflf'end  against  any  of  the 
"  provisions  of  thia  by-law,  shall  forfeit,  and  pay  a  fine  not 
'  e.xceeding  $20,  or  be  liaVde  to  an  imprisonment  not  exceed- 
"  ing  30  days  for  each  and  every  oHence."  Has  thia  by-law 
follovved  the  directions  of  the  statutes  ?  It  haa  been  urge<] 
;igainst  the  by-law  that  it  hasgiven  a  discrétion  to  the  recor- 
der, as  i-egard  the  amount  and  character  of  the  penaltj',  which 
the  statutes  hâve  only  given  to  the  council  itself.  Further,  it 
has  been  urged,  against  the  conviction  itself,  that  it  does  not 
conform  tothe  by-law,  inasmuch  as  the  by-law  is  in  the  alter- 
native iniposing  a  fine  or  imprisonment,  and  the  conviction 
onlers  imprisonment  in  default  of  immédiate  payment,  inas- 
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iiiiicli  also,  iiM  tlie  by-luw  suys  notliiiig  ubout  costH,  aiul  iliu 
conviction  cctudeinns  to  Costa.  Ou  ail  tlieNo  grouiuln,  thi"  court 
is  with  thti  pt'titioiur.  (I) 

Tluî  court,  coiisicK'ring  tliat  the  l>y-la\v  upoii  wliich  thc 
ODiiviction  lias  becn  Inised  njives  a  «liscretion  to  tlu'  rt'coj'th'r, 
or  jiistict!  presiding  in  the  Rccorder's  Court,  whicit  tlie  sta- 
tiitfs  Miadt'  and  provided  in  tliis  inatter  oïdy  allovv  to  the 
coiiiicil  Mirtking  the  hy-law  ;  lonsidi-ring,  t'urther,  that  thi- 
conviction  doth  not  coiiforni  to  the  liy-law,  inasniuch  us  the 
hy-law  is  in  the  alternative,  iniposing  a  tine  or  iuiprisonment, 
atul  the  conviction  ordera  iinprisoninent  in  det'ault  ot'  iniiue- 
(linte  paynicnt  :  considerint^,  further,  tluit  the  liy-Uiw  givesno 
jurisdiction  as  to  costs,  and  the  conviction  con'f^juina  to  costs; 
doth  reject  the  motion  ot"  the  prosecutors  to  quanh  the  writ 
oï  t'evfiorari,  and  doth  inake  the  ruie  ahsolute,  and  doth.  in 
conséquence,  quash,  aniiul  and  set  aside  the  conviction  ot'  dato 
the  (ith  August,  1869,  in  the  case  n^'  ]2HH,  wherein  the  niayor, 
aldernien  and  citizens  of  the  city  of  Montréal  were  prosecu- 
tors,  and  applicant  was  defemlant,  and  the  court  dot'  on- 
deinn  the  prosecutors,  the  niayor,  &c.,  to  pay  the  costs.  (14 
J.,  p.  163) 

S.  B.  Naole,  for  a|)plicant. 

K,  C'aut,-  u,  Q.  C,  counsel. 

R.  lloY,  (^.  C,  for  pr<-'t'CUtors. 

(I)  Le  uli.  143  des  Sttitutet  ilii  (Jaiiadn  de  IS'm,  18  V'ict. ,  intitulé:  "Acte 
pour  pourvoir  à  radiiiinistratioii  et  à  raiiu-lioration  du  havre  de  Moiitréal,  et 
an  creusage  d'un  chenal  pour  les  navires  entre  ce  havre  et  le  port  île  Quéhec, 
et  pour  abroger  l'acte  maintenant  en  force  pour  lesdites  Hn»,' décrétait  sec. 
7  :  "  Ladite  corporation  des  commissaires  du  havre  de  Montréal,  pour  les  tins 
du  présent  acte,  aura  le  pouvoir  et  l'autorité  de  faire  des  règlements  qui  ne 
seront  pas  incomuatibles  avec  les  lois  de  cette  province,  ou  les  dispositions  du 
présent  acte,  et  d'imposer  des  pénalités  en  vertu  il'iceux  n'excédant  pas  cinq 
louis  courant,  ou  soixante  jours  d'emprisonnement  contre  toutes  personnes 
qui  les  enfreindront,  et  de  révo(|uer,  changer  et  amender  ces  règlements  aussi 
.souvent  ((u'elle  le  jugera  à  propos."  Aux  termes  de  cette  section,  les  oomniis- 
saites  du  havre  de  Montréal  n'ont  pas  le  droit  de  condamn  f  celui  qui  a  en- 
freint les  réj^leuients  (ju'ils  auraient  passés,  à  remprisonnenient  conmic  moyen 
de  le  contraindie  à  payer  la  pénalité  imposée  par  l'un  de  ces  règlements  et  les 
frais  de  la  condamnation  ;  ils  ne  peuvent  que  condamner  le  contrevenant  à 
une  pénalité  ou  à  l'emprisonnement,  ces  deux  peines  étant  absolument  indé- 
pendantes l'une  de  l'autre  ;  en  conséquence,  un  règlement  des  commissaires  du 
iiayre  de  Montréal,  imposant  une  pénalité  et  l'emprisonnement  à  défaut  <le 
paiement  de  la  pénalité,  est  illégal,  et  la  condamnation  prononcée  en  vertu  de 
ce  règlement  sera  cassée  sur  certioran.  [Jiii(lo//ih,  l'etjuérant  certiorari,  et 
Comiimmirm du  hai-re  du  Jtfoj(«r«'a/,  30 décembre  ISôB,  l).\v,  d.,  .Smith,  .1.,  et 
Mo.sDEi.KT,  J.,  1  .T.,  p.  47,  et  5  R.  J.  R.  Q.,  p.  424) 
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STNOD  OF  THE  DIOCESE  OF  MONTREAL. 

SuPERioR  Court,  Montréal,  80th  April,  1870. 
Corain  Mackay,  J, 
Davidson,  petitioner,  and  Baker,  respondent. 

Ileld:  1.  Tliat  when  tbo  oertificate  of  élection,  granted  to  a  lay  dele- 
gate  to  "  The  Syiiod  of  the  Diucoso  of  Montréal  "  by  the  cbairman  of  the 
vestry  meeting  held  for  the  élection  of  lay  delegates,  is  in  form  and 
found  to  be  hsatisfactory  by  the  oommittee  appointed  toexamiiie  tbe  eer- 
tificates  of  siici)  lay  delegutea,  it  is  nut  (toinpetent  to  tbe  Synod  to  en- 
quire  int>  the  validity  of  tbe  proœedings  at  tiie  vestry  meeting,  or  in 
any  wuy  to  try  tbe  validity  of  the  élection  certified  to  in  tbe  certiticate. 

2.  That  the  second  clauM<e  of  tlie  coii(ititiitiou  of  said  Synod  was  and  is 
légal. 

This  vvaH  a  writ  of  quo  uuirranfo  for  the  purpose  of  oust- 
ing  défendant  froni  exercising  the  office  of  lay  dele^'ate  to 
"  the  Synod  of  the  Diocèse  of  Montréal." 

Pek  Curiam  :  The  requête  of  petitioner  asks  that  Baker, 
the  défendant,  be  held  to  hâve  illegally  iisurped  the  office  of 
lay  delegate  for  Christ  Church,  Sweetsburg,  in  the  8ynod  of 
the  Diocèse  of  Montréal,  and  to  be  guilty  of  unlawfully  hold- 
ing and  exercising  said  office  ;  that  he  be  ousted  from  it;  that 
the  décision  of  the  inajority  of  the  Synod  against  petitioner, 
Davidson,  be  declared  illégal  ;  that  petitioner  be  declared  to 
hâve  been  duly  elected  as  lay  delegate  to  said  Synod  froni 
said  Church,  and  that  the  Synod  be  ordered  to  reiustate  hini 
as  such  lay  delegate.  ïhe  pétition  sets  out  with  stating  the 
Synod  incorporation  ;  it  then  proeeed  to  state  an  élection  in 
March,  1869,  at  the  Easter  meeting  at  Christ  Church,  Sweets- 
burg,  at  which  élection  petitioner  was  duly  elected  a  lay  dele- 
gate to  the  Syuod  ;  that  In.  received  from  the  incombent 
chairman  at  the  meeting  a  certiticate  of  his  élection  ;  that  he 
presented  it  at  the  Synod  in  May,  1809,  and  claimed  to  take 
his  seat  ;  that  the  committee  to  report  on  certiticates  pa&sed 
upon  his  and  approved  it,  and  put  his  nnme  upon  the  roll  of 
delegates  ;  that,  thereafter,  a  motion,  supported  by  affidavits, 
was  made  by  a  lay  delegate  that  the  name  of  petitioner  should 
be  struck  off  the  roll,  and  the  name  of  Baker  substituted 
for  it  ;  that  the  chairnmn  ruled  this  to  be  out  of  order  ; 
but,  upon  an  appeal  from  the  chair,  the  majority  of  the 
Synod  maintained  the  motion,  and  Baker  then  and  there  was 
admitted,  and  petitioner  excluded  from  the  Synod,  etc.  Baker, 
by  his  answer,  défends  the  action  of  the  Synod  and  claims 
that,  at  the  vestry  meeting,  at  Sweetsburg,  he  (Baker)  was 
elected  ;  that  he  had  the  majority  of  votes,  and  the  chairman 
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so  déclarée!  at  the  tinie,  but.utttrvvards,  acted  to  the  contrury 
aiid  <i;ave  petitiouer,  his  son,  the  certificate  ;  that,  at  the 
SyiKKl,  the  chairinaii  could  not  prevent  the  Synod  disposing 
of  the  (luestion  as  to  whether  Davidson  or  Baker  had  tlie 
rij,'ht  to  sit  ;  tliat  clause  nuniber  two  of  the  Synod  constitu- 
tiou,  relatinf;  to  (lualitication  of  electors,  was  illégal  and  void, 
&c.  The  19  and  20  Vie,  cap.  141,  and  22  Vie,  cap.  139,  enable 
tlio  nienibers  of  the  Church  of  England  and  Ireland  to  meet 
in  Synod,  the  meeting  of  Synod  and  the  adoption  by  it  of  h 
constitution,  &:c.,  followed  tins  22  Vie,  and  the  second  clause 
of  such  constitution  states  who  uiay  be  lay  représentatives, 
and  hovv  elected.  "  2"  The  lay  représentatives  shall  Vte  niale 
coiinnunicants  of  at  least  one  year's  standing,  of  the  iull  âge 
of  twenty-one  years,  and  shall  be  elected  annually  at  the  eas- 
tcr  meetings,  or  at  any  vestry  meeting  (specially  called  for 
such  purpose  by  incumbents,  after  due  notice  on  two  sun- 
days),  held  by  each  minister  having  a  separate  cure  of  soûls, 
and  ail  laymen  within  the  cure,  of  twenty-one  years  or  up- 
wards,  entitled  within  such  cure  to  vote  at  vestry  meetings, 
or  who  hold  pews  or  sittings  in  the  church,  though  not  en- 
titled so  to  vote,  who  shall  hâve  declared  themselves  in  writ- 
iiig  to  be  "  Mtmbers  of  the  United  Church  of  England  and 
Ireland,  and  to  belong  to  no  other  religions  dénomination," 
s/i((ll  hâve  the  right  oi'  voting  at  the  élection."  And,  in  clause 
5,  the  certiticate  of  élection  is  given  as  lollows  :  "  This  is  to 
certify  that  at  a  meeting  held  this  day  for  the  purpose  of  elect- 
iiig  di^legatesto  repre.sent  this  congrégation  or  parish  in  Synod, 

\tvnv^  the  parish   or  mission  of , ,  a  communicant  of 

one  year's  standing,  and  of  the  full  âge  of  twenty-one  years, was 
elected  by  the  laymen  of  this  congrégation,  who  hâve  a  right 
to  vote  at  such  élection,  by  virtue  of  their  having,  in  accord- 
aiice  vvith  the  .second  elau.se  of  the  constitution  of  the  Synod  of 
tins  diocèse,  declared  themselves  in  writingin  a  book  kept  for 
that  purpose,  to  be  members  of  the  United  Church  of  Flngland 
and  Ireland,  and  to  belong  to  no  other  religions  dénomination, 
îind  lieing  qualified  otherwi.se  un<ler  the  provisions  of  said 
clause.  And  such  certiticate  of  élection  shall  be  considered  and 
takon  as  snfficient  proof  of  the  élection  ;  and  such  lay  delegate 
slirtU  continue  in  office  till  bis  .successor  is  appointed."  And  art- 
icle li  of  the  rules  and  order  of  proceedings  reads  as  follows  : 
"  3.  After  this  prayer,  tin-  clérical  .«ecretary  shall  call  overthe 
roll  of  the  clergy,  to  be  furnished  by  the  Bishop  and  mark 
the  nanies  of  thoso  in  aHendance  ;  and  the  secretary  shall  call 
over  the  names  of  the  .several  parishes,  missions  or  cures, 
when  the  oertificates  of  the  repre.sentatives  having  been  pre- 
sentod,  shall  be  e.xamined  by  the  secretary  h:k1  a  committee 
of  two  to  be  nauH'd  by  the  chairman  for  that  purpo.se;  and. 
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where  i'outid  satisfactory,  the  naines  shall  be  recorded  and 
read  by  the  aecretary."  The  petitioner  received  the  formai 
certificate  of  élection  from  the  incurnbent  ot*  Sweetsburg. 
Much  should  be  presumed  in  favour  of  such  certificate,  and 
the  returning  officer's  act  ought  to  be  presumed  true  and 
honest;  that  certificate  was  such  presumptive  évidence  of  Da- 
vidson's  right  to  tho  office  of  lay  delegate  that,  upon  it, 
approved  llth  of  May,  18G9,  by  the  committee,  and  his  name 
being  recorded  by  tho  secretary,  he  ought  to  hâve  been  ad- 
mitted  to  the  fSynod.  The  certificate  so  n^jproved  ought  to 
hâve  been  held  by  the  Synod,  theu  and  tl.ere,  suflicient  proof 
of  Davidson'^  élection.  The  décision  of  the  chairman  of  the 
Synod  was  right  ;  the  overruling  of  it  was  wrong,  and  so 
was  tht  erasing  petitioner's  name  from  the  roll  of  delegates, 
and  the  inserting  of  Baker's  instend  of  it.  The  case  bas  been 
presented,  not  only  on  what  wiis  done  in  the  Synod,  but  peti- 
iioner  and  défendant  hâve  also  gone  upon  the  merits  of  the 
élection  at  Sweetsburg,  and  petitioner  has  to  succeed  upon 
tins.  We  see  exactly  ail  that  passed  there  2f)th  Mardi,  1S6!). 
The  meeting  was  a  curions  one,  and  the  incunibent  presiding 
at  it  became  perplexed  by  what  took  place,  and  was  unsettled 
a  little  as  to  what  to  judge  and  do.  Six,  at  the  meeting,  voted 
for  Baker  (if  we  include  hiniself  )  :  three  voted  for  Davidson. 
Baker  was  qualified  to  vote,  or  to  be  elected  :  so  were  the 
three  who  voted  for  Davidson.  The  other  five  were  not  holders 
of  pews  or  sittings,  and  had  no  title  to  pews  or  sittings,  and 
had  no  vote.  The  church  is  a  proprietary  one,  Shufeldt  ex- 
plains  it  in  his  évidence  in  rebuttal,  and  has  a  title.  Hovv  dif- 
férent it  is  with  Vbraliam  Pickle  and  the  others  !  As  to  thèse, 
could  any  of  them  main  tain  artion  against  anybody,  as  for 
disturbance  to  their  possession  thereof,  /.  e.,  of  any  pew  or 
sitting  (under  the  Temporal  ities'  Act)  ?  I  think  not.  The 
chairman  at  the  élection,  registered  Thomas  Cotton  as  a  dele- 
gate to  the  Synod,  and  Baker  as  "  elected  by  those  who  had 
no  right  to  vote,"  and  Davidson  elected  by  those  entitled  to 
vote.  (Two  delegates  were  to  be  elected).  No  proclamation  or 
déclaration  of  the  resuit  was  made  at  the  meeting,  and  none 
was  necessary.  The  certificate  granted  to  Davidson  by  the 
chairman,  was  so  granted  upon  what  he  believed  to  be  requir- 
ed  by  the  constitution,  article  2,  altove  quoted.  This  article 
is  said  by  défendant  to  be  contnuy  to  22  Vie.  cap.  189,  and, 
therefore,  illégal.  But  this  mnst  not  control  absolutely:  it  is 
to  be  taken  with  the  19  and  20  Vie,  cap.  141  ;  following  tlu' 
22  Vie,  is  the  constitution  of  the  Synod,  and  thèse  three 
taken  together  control.  Tlie  Temporalities'  Act,  14  and  I  ô 
Vict.,  cap.  17G,  has  also  to  be  considered  to  a  certain  extent, 
and  it  makes  against  défendant  and  his  voters  in  a  way,  r.  r/., 
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as  ^sottling  what  is  meant  by  holding  a  pew  or  sitting  :  the 
•itid  section  of  tins  Act  enacts  as  follows:  "  That  ail  pew  hold- 
iTS  in  churches  or  chapels  whatever,  holding  the  same  by  pur- 
chase  or  lease,  and  ail  persons  h(4ding  sittings  therein  liy  the 
same  being  let  tu  theui  *  *  *  after  the  passing  of  this  Act,  by 
tlie  corporation  of  such  church  or  chapel,  and  holding  a  certi- 
Hcate  from  such  corporation  of  such  sitting,  shall  forni  a  ves- 
try,  «fec."  It  is  said,  too,  with  sonie  force,  that  the  31  Vict.  bas 
acknowledged  the  validity  of  the  constitution  of  the  Synod 
of  Montréal,  and  so  it  haa  in  enacting  as  follows  :  "  8ec.  2. 
The  said  Incorporated  Synod  shall  hâve  power  froui  tinie  to 
titne  to  amend,  repeal  or  alter  the  présent  constitution,  ca- 
nons, rules  and  régulations  of  the  aforesaid  Synod,  &c.,  ♦  *  * 
but  until  so  amended,  repealed  or  altered,  the  constitution, 
canons,  rules  and  régulations  of  the  said  Synod  [yreae^tfhj 
subsisting,  and  in  force,  shall  be  and  continue  to  be  the  cons- 
titution, canons,  rules  and  régulations  of  the  corporation 
aforesaid  created  bv  this  Act."  I  think  the  constitution  valid 
and  Vjinding.  The  act  of  the  public  officer  with  his  testimony, 
and  the  other  évidence  of  record,  that  is,  in  favour  of  peti- 
tioner,  is  stronger  than  the  évidence  for  défendant,  and  niakes 
a  good  case  for  petitioner,  whose  pétition  is,  therefore,  niain- 
tained  ;  the  défendant  is  declared  guilty  of  the  usurpation 
charged  against  hini  by  Davidson  and  must  be  ousted  ;  the 
petitioner,  Davidson,  is  declared  to  hâve  been  duly  elected 
and  entitled  to  his  seat  as  delegate  for  Christ  Church  afore- 
said :  the  Synod's  proceedings  against  Davidson,  coniplained  of, 
were  unreasonable  at  the  tiine  they  took  place,  and  were  and 
are  illégal,  and  are  overruled,  and  order  must  go  tothe  Synod 
to  admit  the  petitioner,  Davidson,  as  a  lay  dehigate  from 
Christ  Curch,  Sweetsburg,  and  reinsert  his  uame  as  such,  in 
place  of  the  défendant,  Baker's,  in  the  roll  of  delegates  ;  the 
whole  with  costs  against  défendant.  (14  /.,  p.  105,  et  2  R.  L., 
p.  189) 

C.  P.  Davidson,  for  petitioner. 

Stuachan  Beïhune,  Q.  C,  counsel. 

Carter  and  Hatton,  for  défendant. 
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BANKS.-TRANSFER  OF  SHARES -WILLS. 


Court  of  Queen's  Bench,  in  appeal, 

Montréal,  4th  Mardi,  1870. 

Coram   Drummond,  J.,  Badglev,  J.,  Monk,  J.,  Polette,  J. 

ad  hoc. 

The  Bank  of  Montréal,  défendants  in  the  Court  below,  ap- 
pellants,  and  William-Gordon  Henderson  et  al.,  plain- 
tifts  in  the  Court  below,  respondents. 

A  testatrix,  by  will,  inade  a  bequest  in  terms  following:  "And 
"  vvliereas  I  now  liave  £2,000  stock  in  tlio  Bank  of  Montréal,  I  give  and 
"  bequeath  £1,500  thereof  to  my  said  sister  Jemima  Erniatinger,  £1,000 
"  whereof  are  to  becoine,  imuiediately  iipon  my  decease,  payable, 
"  HHHignable  or  transférable  to  my  said  sister  by  my  executors  herein- 
"  after  named,  but  il  is  my  will  tiiat  tlie  interest  or  dividends  which 
"  niay  accrue  and  be  paid  from  and  out  of  £500  of  my  said  stock  so 
"  bequeatbed  to  my  said  sister  sball  be  paid  by  my  said  executors  to 
"  my  busband,  Dr.  Garrett,  so  long  as  he  shall  live,  and  tbat  the 
"  principal  of  the  said  £500,  paît  of  the  said  £1,500  so  bequtathed  to  my 
"  said  sister,  shall  not  be  payable  or  transférable  to  my  said  sister  or  lier 
"  heirs  or  legatees  until  after  the  decease  of  my  said  busband.  But  ihat, 
"  upon  the  decease  of  my  said  husband,  the  said  capital  stock  of  £500, 
"  part  of  the  said  £1,500  so  bequeatbed  to  my  said  aisier,  shall 
"  immeiiiately  thereafter  become  payable,  assignable  and  transférable 
"  to  any  |)erson  or  persons  lo  whom  she  may  bave  bequeatbed  the 
"  same,  and  until  the  death  of  my  said  busband  shall  continue  vested 
"  in  the  name  and  under  the  control  of  my  said  executors."  And 
modified  the  same,  by  her  codicil,  as  follows:  "I  bave  seen  fit  to 
"  cancel  and  make  void,  and  do  hereby  (^ancel,  aiinul  and  revoke  the 
"  said  legacy  of  £1,000  so  made  to  my  i-aid  sister  Jemima  in  and  by  my 
"  said  last  will  and  testament,  and  in  lieu  and  place  thereof  I  do  hereby 
"  givr  aiul  hequeatli  iinto  my  said  sister  Jemima,  to  and  for  her  own  use 
"  and  at  her  own  diK})os<d,  the  sum  of  £500  currency,  and  I  hereby  further 
"  will  and  beciueath  the  remaining  sum  of  £500  currency  unto  my  said 
"  liusband,  the  said  George  Garrett,  in  trust  for  bis  daugh  ter  Ann  II  is 
"  also  my  will  and  désire  tbat  the  interest  and  revenu.»  arising  from  and 
"  out  of  the  saiil  two  legacies  of  £500  each,  shall  be  received  and 
*•  enjoyed  by  niy  said  liusband  during  bis  natural  lile,and  the  principal 
"  at  bis  death  only  to  be  paid  to  the  said  Jemima  Ermatinger  and  Ann 
"  Garrett  respectively,  as  hereinbefure  bequeatbed.  And  I  do  by  thèse 
"  présents  confirm  my  said  last  will  and  testament  in  every  other 
"  respect,  dedaring  thèse  présents  to  be  a  codicil  thereto,  and  the  same 
"  together  to  be  my  last  will  and  testament,  and  as  such  I  do  hereby 
"  publish  and  déclare  the  same." 

Held  :  1.  Under  the  terms  of  the  will  and  codicil  the  shares  ofbank 
stock  were  so  bequeatbed  as,  at  the  death  of  the  testatrix,  to  become 
absolutely  and  unconditionally  vested  in  Jemima  Ermatinger. 

2.  Jemima  Ermatinger  dying  before  Dr.  Garrett,  the  v.svfruHier,  and 
by  will,  after  several  spécifie  legacies,  leaving  the  residue  of  her  estate 
to  certain  legatees,  the  said  shares  formcd  part  of  such  residue. 

3.  Any  parly  having  acquired  transmission  of  the  interest  in  any 
hbare  of  the  capital  stock  vf  the  Bank  of  Montreid,  can  transfer  or  sell 
such  interest  ly  notarial  transfer  or  in  any  other  lawful  way;  but 
transfers  in  the  books  of  the  bank  tnust  be  made  according  to  sections 
10  and  17  of  the  Act  of  1850,  19  Vie,  ch.  7(),  amending  the  Àct  of  incor- 
poration. 
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4.  Any  transférée,  by  notarial  transfer  or  any  other  lawful  ineans,  of 
llie  interest  in  any  share  of  fut-h  stock,  uiay  niake  the  déclaration  in 
writing,  nientioned  in  ibe  17th  section  uf  said  Act,  and  coinpiy  with  the 
forniaiities  tliereiii  prescribed,  and  iheieupon  shail  be  entitled  to  bave 
liis  nanie  duly  recorded  in  the  regi^ter  of  sharebolders  in  lieu  of  the 
ori^'inai  sbarêbolder  from  whom  the  share  was  transmitted. 

This  action  was  brought  by  William-Gordon  Henderson,  of 
Montréal,  and  William  Ennatinger,  in  lus  capacity  of  curator 
to  the  vacant  estate  and  succession  of  Charles-Oakes  Ermat- 
in<'"er,  deceased,  in  his  lifetinie  of  Montréal.  Tlie  déclaration 
aliet,'ed  that  there  are  now,  and  hâve  been,  for  a  long  time, 
twenty  shares  of  the  capital  stock  of  the  Bank  of  Montréal, 
of  the  par  value  of  S4,000,  standing  in  the  name  of  the  estate 
of  Anna-Maria  Ermatinger,  deceased,  in  her  lifetime  of  Mon- 
tréal, wife  of  George  Garrett,  of  the  sanie  place,  now  deceased  ; 
that,  on  the  21st  of  December,  1830,  Anna-Maria  Ermatinger, 
being  possessed,  in  her  own  right,  of  twenty  shares  of  the 
capital  stock  of  the  défendants,  at  Montréal,  made  her  last 
will  and  testament  and,  thereby,  bequeathed  to  Jemima 
Ermatinger  £1.500  of  stock  in  said  bank,  including  the  said 
twenty  shares  of  which  £1,000  were  payable  immediately 
after  her  decease,  and  £500  payable  to  her  after  the  death  t)f 
George  Garrett,  if  Jemima  Ermatinger  should  be  then  living, 
and,  if  not  then  living,  then  to  whomsoever  Jtmima  Eimat- 
inger  should  appoint  by  her  last  will,  the  dividends  mean- 
while  of  the  said  £500  to  her  husband,  George  Garrett,  during 
his  lifetime  ;  that,  ou  the  3rd  of  October,  1834,  by  a  codicil  of 
tliat  date,  Anna-Maria  Ermatinger  reduced  the  legacy  of 
£1,000,  to  Jemima  Ermatinger,  to  £500,  and  gave  the  usufiuct 
to  her  husband,  George  Garrett,  during  his  life  ;  that  Anna- 
Maria  Ermatinger  departed  this  life  on  or  about  the  28th  of 
October,  1836  :  that  probate  of  the  said  will  and  codicil  was 
duly  made  on  the  8th  of  June,  1838;  that,  on  the  23rd  of 
Mardi,  1839,  Jemima  Ermatinger  made  her  last  will  and 
testament,  by  which  she  vvilled  and  bequeathed  to  her  nièces, 
Aima-Maria  Ermatinger  and  Jane  Ermatinger,  £200  eaeh  ; 
to  her  nephew,  Fre<ierick  -  William  -  Ermatinger  Cameron, 
£2,000,  if  lie  attained  his  majority,  failing  which,  the  said 
bequest  went  to  Anna  and  Jane  Ermatinger;  to  Elizabeth 
Wickstead,  wife  of  Donald  McKercher,  £20,  to  the  Montréal 
Orphan  Asylum,  £12  ;  and  to  Charles  Ermatinger,  to  wit,  the 
said  Charles-Oakes  Ermatinger,  the  said  William  Ermatinger, 
James  Ermatinger,  Aana  and  Jane  Ermatinger,  her  nephews 
and  nièces,  the  residue  of  her  estate  ;  that  Jemima  Ermatinger 
departed  this  life  in  1840;  that  the  said  several  iegatees 
accepted  the  said  legacies,  and  the  said  F.-W.-E.  Cameron 
attained  his  majority  before  the  dates  hereinafter  mentioned  ; 
that,  at  Montréal,  in  the  late  Court  of  King's  Bench,  in  a 
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cause,  beariug  tlie  nuinber  110,  wherein  Thonius-Coclirane 
Catneron  (the  t'ather  ot'  FredericU-W.-E.  Cuineron)  was  plain- 
tiff,  antl  Charles-(3ak(js  Ermatinger  was  defendaiit,  judgmtrit 
was  rendered  against  the  défendant,  individually  as  well  as 
in  other  capacities,  on  the  20th  of  Febiuary,  1841,  for  £4,000, 
and  interest,  froin  the  Ist  of  June,  1887,  which  judgment  has 
never  been  paid  ;  that  Charles-Oakes  Erniatinger  departed 
this  life,  without  heirs  of  hi.s  body  and  without  having  been 
inarried,  on  the  f)th  of  January,  1857,  intestate.  The  déclara- 
tion then  set  up  a  variety  of  transfers  frorn  four  of  the 
legatees(exceptingCharles-0.  Erniatinger,)  toF.-W.-E.  Came- 
roa,  of  their  interest  in  eight  of  tlie  said  tvventy  shares  of 
bank  stock,  and,  finally,  a  transfer  to  respondent:  that  Wil- 
liam Erinatinger  was  appointed  curator  to  the  vacant  estate 
and  succession  of  Charles-Oakes  Erinatinger,  and  acce])ted  of 
the  said  office  on  the  llth  of  April  last;  that  George  Garrett 
departed  this  life  on  the  lOth  of  May,  18G4,  when  the  said 
ten  shares  of  capital  stock  in  the  said  bank  became  abso- 
luiely  vested  in  the  parties  then  legally  entitled  to  theni, 
under  the  will  and  codicil  of  Anna-Maria  Erniatinger,  wife 
of  George  Garrett  :  that,  by  reason  of  the  preniises  and  by 
law,  William-Gordon  Henderson  is  entitled  to  four-fifths  )f 
the  said  ten  shares,  and  William  Erniatinger  to  one-fifih  ; 
that,  on  the  13th  November,  1868,  William-Gordon  Henderson 
and  William  Erniatinger  fyled  a  déclaration,  in  writing,  of 
transmission  with  défendant,  duly  signed  and  acknowledged, 
according  to  law,  together  with  ail  the  documents  above 
referred  to  necessary  to  snbstantiate  the  essential  averments 
in  said  déclaration,  which  déclaration  contained,  in  effect,  the 
above  averments,  and  distinctly  stated  the  nianner  in  which, 
and  the  parties  to  whom,  the  transmission  of  the  interest  in 
the  said  ten  shares  of  said  bank  had  been  inade  ;  that,  there- 
npon,  William-Gordon  Henderson  and  W^illiam  Erniatinger, 
in  bis  said  "  capacity,  were  entitled  to  bave  their  nanies  duly 
"  recorded  in  the  register  of  the  sliareholders  in  said  bank, 
"  in  lieu  of  the  naine  of  the  estate  of  Anna-Maria  Erinatinger, 
"  to  wit,  Wiiliam-Gordon  Henderson  as  h<  Ider  of  four-Hfths 
"  or  eight  of  said  ten  shares,  and  William  Erinatinger  as  holder 
'■  of  one-fifth  or  two  of  said  ten  shares,  together  with  ail 
"  interests  and  dividends  accrued  thereon  since  the  death  of 
"  George  Garrett  on  the  lOth  of  May,  1864."  The  conclusions 
were  that  it  be  adjudged  that  the  said  ten  shares  of  bnnk 
stock  standing  in  the  name  of  the  estate  of  Anna-Maria 
Erniatinger  belongto  plaintiffs  in  the  proportion  of  four-fifths 
or  eight  shares  to  William -Gordon  Henderson,  and  one-fifth 
or  two  of  said  shares  to  William  Ermatinger,  in  bis  capacity 
of  curator  to  the  vacant  estate  of  Charles-O.  Erinatinger,  and 
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défendants  be  ordered  to  record  in  the  register  of  the  share- 
holders,  in  lieu  of  the  nanie  of  the  estate  of  Anna-Maria 
Krniatinger,  the  names  of  plaintiffs,  as  holders  of  the  said  ten 
shares,  to  wit,  Williacn-Gordon  Henderson,  as  holder  of  four- 
tifths  or  eight  of  said  ten  shares,  and  William  Ermatin^er  of 
one-Hfth  or  two  of  said  ten  sharer>,  with  ail  interests  and 
(lividends  acerued  thereon  since  the  death  of  George  Garrett 
on  the  lOth  of  May,  1864,  and  that  défendant  be  ordered  to 
acconnt  for  and  pay  over  to  plaintiffs,  in  their  capacities  and 
in  said  proportions,  ail  interests  and  dividends  acerued  on  said 
ten  shares  since  the  death  of  Garrett.  The  appellants  pleaded 
a  peremptory  exception,  by  which,  after  adniitting  the  nuiking 
of  the  wills  and  the  deaths  of  Mrs  Garrett  and  Jeiniina 
Krmatinger,  Mrs  Garrett's  ownership,  in  lier  own  right,  of 
tvventy  (part  of  forty  )  shares  of  ay  pellant's  capital  stock,  the 
death  of  Charles-Oakes  Ermatinger,  a  bachelor  and  intestate, 
the  signification  to  appellants  of  the  several  notarial  deeds 
inentioned  in  the  déclaration,  the  death,  in  Ireland,of  Garrett, 
on  the  lOth  of  May,  18(j4,  and  the  respondents'  delivery  to 
appellants  of  a  déclaration  of  transmis.sion,  claiming,  in  the 
proportions  aforesaid,  ten  of  the  twenty  shares  belonging  to 
Mrs  Garrett's  estate,  appellants  alleged,  in  substance,  that,  at 
lier  death,  on  the  28th  of  October.  1836,  Mrs  Garrett  owned, 
in  lier  own  right,  forty  shares  of  the  par  value  of  £50  each, 
of  appellants'  capital  stock,  which  forty  shares  she,  by  her  will, 
bequeathed  as  fcllows  :  "  And  whereas  I  now  hâve  £2,000  stock 
in  the  Bank  of  Montréal,  I  give  and  bequeath  £1,500  thereof 
to  niy  sister  Jeniinia  Ermatinger,  £1,000  whereof  are  to  become 
imniediately  on  my  decease  payable,  assignable  or  transférable 
to  my  said  sister,  by  my  executors  hereinafter  named  ;  but,  it 
is  my  will  that  the  interest  or  dividends  which  may  accrue 
and  be  paid,  from  and  out  of  £500  of  the  said  stock  so 
Viecpieathed  to  my  sister  shall  be  paid  by  my  executors  to  my 
luisbarid  Dr  Garrett,  .so  long  as  he  shall  live,  and  that  the 
principal  of  the  said  £500,  part  of  the  £1,500  so  bequeathed 
to  my  sister,  shall  not  be  payable  or  transférable  to  my  sister, 
or  her  heirs  or  legatees  until  after  the  death  of  my  husband  ; 
luit  that,  upon  the  decease  of  my  husband,  the  said  capital  or 
.«tock  of  £500,  part  of  the  £1,500  so  bequeathed  to  my  sister, 
shall  immediately  thereafter  become  payable,  assignable  or 
transférable  to  my  sister,  if  she  be  then  living,  or,  if  she  be 
not  then  living,  shall  be  psyable  or  assignable  or  transférable 
to  any  person  or  persons  to  whom  she  may  bave  bequeathed 
the  sanie,  and  until  the  death  of  my  hu.sband  shall  continue 
vested  in  the  name  and  under  the  control  of  my  executors. 
Aiid,  as  to  the  remaining  £500  of  niy  stock  in  the  Bank  of 
Montréal,  I  give  and  bequeath  the  same  to  I.eabella  Garrett, 
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youngestdaujçhter  of  my  husband";  that,  by  her  codicil,dated 
3rd  of  October,  1834,  Mrs  Garrett  modified  the  above  portion 
of  her  will  os  followa  :  "  I  bave  seen  fit  to  cancel  and  make 
void,  and  I  do  hereby  cancel,  annul  and  revoke  tbe  legacy  of 
£1,000  so  made  to  my  sister  Jemima.  And,  in  lieu  and  place 
thereof,  I  do  hereby  give  and  bequeath  unto  her,  to  and  for 
her  own  use  and  at  her  own  disposai,  the  suni  of  £500,  and  1 
further  will  and  bequeath  the  remaining  sum  of  £500  unto 
my  husband,  George  Garrett,  in  trust  for  bis  daughter  Ann. 
It  is  also  my  will  and  désire  that  the  interest  and  revenue 
arising  from  and  out  of  the  said  two  legacies  of  £500  each 
shall  be  received  and  enjoyed  by  my  liusband,  during  his 
natural  life,  and  the  principal,  at  his  death  only,  to  V>e  paid  to 
Jemima  Ermatinger  and  Ann  (Jarrett,  as  hereinbefore  be- 
queathed"  ;  that  by  her  will,  as  modified  by  her  codicil,  Mrs 
Garrett's  forty  shares  of  appellants'  capital  stock  were  be- 
queathed  as  foUows:  Ten  thereof,  equal,  at  par  value,  to 
£500,  to  her  sister  Jemima  Ermatinger,  the  same  to  be 
transférable  to  her  immediately  after  the  death  of  the  tes- 
tatrix  ;  ten  others  thereof,  of  like  par  value,  to  Jemima 
Ermatinger,  but  not  to  be  transférable  to  her  until  after 
the  death  of  Dr  Garrett,  to  whom  the  dividends  were,  in 
the  meantime,  to  be  paid  ;  and  then,  if  Jemima  Ermatinger 
should  not  be  then  living,  to  be  transférable  to  whomsoever 
she,  Jemima,  should,  by  will,  hâve  bequeathed  the  same  : 
ten  others  thereof  to  Isabella  Garrett  ;  and  the  remaining 
ten  to  Dr  Garrett,  in  trust  for  his  daughter  Ann  Garrett, 
but  not  to  be  transférable  to  her  until  after  the  death  of  her 
father,  to  whom,  in  the  meanwhile,  the  dividends  were  to  be 
paid  ;  that  of  the  first  ten  and  ten  (together  twenty)  shares, 
ten  were  claimed,  in  the  aforesaid  proportions,  by  resp<mdents, 
and  the  remaining  ton  were  claimed  in  another  and  similar 
action,  then  pending  in  the  court  below,  by  Henry  Hogan 
and  another,  against  appellants  ;  that,  by  Jemima  Ermat- 
inger's  will  made  on  the  23rd  of  May,  1839,  long  after  the 
death  of  Mrs  Garrett,  no  spécial  Vjequest  of  the  shares  in 
question  was  made,  but  the  residue  of  her  estate  was  by  her 
bequeathed  to  her  nephews  and  nièces,  Charles-Oakes,  Wil- 
liam, James,  Anna  and  Jane  Ermatinger,  and  that  the  testatrix 
died  in  1840;  that  the  residue  of  Mrs  Garrett's  estate  was, 
by  her  will,  bequeathed  as  foUows  :  "  Avd  ail  the  rest  avd 
residue  of  my  estate  and,  property,  of  v^hatsoever  defirriptioh, 
and  wheresoever  situate,  I  rfive  and  bequeath  to  my  brother. 
Charles-Oakes  Ermatinger"  to  wit,  to  Charles-Oakes  Ermat- 
inger, the  elder,  father  of  the  aforesaid  five  residuary  legatees 
of  Jemima  Ermatinger,  and  also  father  of  Jemima  Ermat- 
inger, the  younger,  mother  of  Frederic-William-Ermatinger 
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Cmieron,  nanied  in  tlie  proceedings:  tlmt  Charles-Oakes 
Kniiiitintrer,  the  elder,  tlied  before  his  sister,  Mrs  Gurrett,  in 
tlio  yeiir  1H83;  and  that,  as  Mrs  Garrett  had  not,  at  the  time 
(if  lier  (leath  (1836),  either  hy  lier  will  or  by  any  codicil 
tliereto,  madc  any  otlier  or  further  disposition  ot'  tho  residue 
of  lier  estate,  the  said  residue,  with  tlie  said  twenty  shares  of 
the  appellants'  capital  stock  as  part  thereof,  by  law  devolved 
to  lier  heirs-at-law,  and  not  either  to  her  sister  Jemima 
Kniiatins^er,  or,  as  part  of  Jemima's  residuary  estate,  to 
Jeiniina's  before -nanied  five  residuary  legatees,  as  elaiined 
hy  rcspondents  ;  that,  inasmuch  as  tho  said  twenty  shares 
were  not  specifically  dispnsed  of  by  the  will  of  Jemima 
Ermatinger,  antl  did  not,  at  lier  deatli.  forni  part  of  the 
residue  of  her  estate,  her  said  five  residuary  legatees  never, 
under  her  will,  derived  any  légal  right,  title  or  interest  to  or 
in  the  said  shares  :  and,  consequently,  could  not  and  did  not 
Icgally  convey  theni,  or  any  portion  of  theni,  to  F.-W.-E. 
Catiieron.  as  by  the  respondents'  déclaration,  it  was  alleged 
four  ont  of  the  five  did,  by  the  several  notarial  deeds  therein 
cited  ;  that,  when  F.-W.-E.  Catneron  assumed,  by  the  notarial 
deed  of  the  23rd  of  November,  1801,  the  right  of  conveying 
ten  of  the  said  shares  to  William  Ermatinger,  he  (Cameron) 
had  no  légal  right,  title  or  interest  to  or  in  the  said  shares. 
And,  further,  in  référence,  more  particularly  to  respondents' 
claini  to  the  "interest  and  dividends"  accrued  from  and  after 
the  death  of  Dr  Garrett,  on  the  lOth  of  May,  1864,  appellants 
alleged  in  substance  :  that  no  "  interest"  was  ever  payable  on 
shares  of  their  capital  stock,  but  that  "dividends"  of  the  profits 
arising  fi-oni  their  capital  stock  were  declared  by  appellants' 
tlirectors  half-yearly  (see  charter,  19  Vict.,  ch.  76,  sec.  11),  on  or 
about  the  last  days  of  April  and  October,  in  each  year,  to  be 
payable  at  the  bank,  on  and  after  the  subséquent  first  days  of 
June  and  December:  that,  as  tothe  first  of  the  said  dividends 
that  became  payable  after  the  deatli  of  Dr  Garrett,  the  sanie 
was  declared  payaV>le  before  his  death,  to  wit,  on  or  about  the 
80th  (afterwards  admitted  to  hâve  been  on  the  20th)  of  April 
preceding  that  event,  and  w^as  so  declared  to  be  payable  on  the 
first  day  of  June  then  next,  and,  when  so  declared,  the  divi- 
(lend  on  the  shares  in  question  became,  immediately  on  and 
from  the  date  of  its  déclarations,  absolutely  vested  in  Dr 
Garrett,  and  his  légal  représentatives  and  assigns,  and  that, 
shortly  after  the  Ist  of  June  (1864).  when  it  became  payable, 
appellants,  being  then  ignorant  of  the  death  of  Dr  Garrett, 
romitted  the  said  dividend  (as  they  had,  in  the  ordinary  course, 
remitted  the  previous  ones)  to  him  in  Ireland,  where  it  was 
received  by  his  executors.  And,  lastly,  appellants  alleged  that 
they  had  no  appréciable  pecuniary  or  other  interest  in  the 
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niatter  in  question,  save  that  ot'  seeing  that  the  shares  of  tlieir 
capital  stock  shuuld  not  be  either  transinitted  or  tranat'erred 
to  any  but  a  person  or  party  legally  entitled  to  such  shares  ; 
and  that,  by  reason  of  the  premises  set  forth,  appellants  were 
justified  in  their  refusai  to  admit  the  claini  made  by  respon- 
dents'  déclaration  of  transmission  to  the  ten  shares  in  question. 
The  conclusions  of  appellants'  exception  were  :  for  the  dismis- 
sal  of  the  action,  or,  if  the  action  should  be  sustained,  that 
respondents  should  be  dechired  to  be  not  legally  entitled  to 
the  dividend  that  becaine  payable  on  the  Ist  of  June,  18(54, 
but  only  to  the  subséquent  dividends,  and  that  from  such 
subséquent  dividends  appellants  should  be  given  power  to 
retain  their  costs. 

The  judgment  of  the  court  below  (Mondelet,  J.)  waS 
rendered  on  the  30th  of  April,  1809,  as  follows  :  "  Consider- 
ing  that  plaintiffs,  William-Gordon  Henderson  (in  his  own 
name)  and  William  O'Brien  '(in  his  said  capacity)  hâve  a 
right  to,  as  belonging  to  them,  in  the  following  propor- 
tion, to  wit,  ten  shares  of  the  bank  stock  standing  in  the 
Bank  of  Monti^^al  in  the  name  of  the  estate  of  Anna-Maria 
Ermatinger,  in  t!ie  proportion  of  four-fifths  or  eight  of  the 
said  shares  to  William-Gordon  Henderson,  and  one-fifth  or  two 
of  the  said  shares  to  William  O'Brien,  in  his  said  capacity  : 
considering  that  plaintiffs  are  entitled  to  obtain  from  this 
court  an  order  that  défendants  do  record  in  the  register  of 
the  shareholders  of  the  Bank  of  Montréal  the  names  of  plain- 
tiffs, as  holders  of  the  said  ten  shares,  in  lieu  of  the  estate  of 
Anna-Maria  Ermatinger,  in  the  following  proportions,  to  wit, 
William-Gordon  Henderson  as  holder  of  four-fifths  or  eight  of 
the  said  ten  shares,  with  ail  interests  and  dividends  accrued 
thereon  since  the  death  of  George  Garrett  on  the  lOth  of  May, 
1864;  and  William  O'Brien,  in  his  said  capacity  of  curator  to 
the  vacant  estate  of  Charles-Oakes  Ermatinger,  as  holder  of 
one-fifth  or  two  of  the  said  ten  shares,  with  ail  interests  antl 
dividends  accrued  thereon  since  the  death  of  George  Garrett 
on  the  said  lOth  of  May,  1864:  considering  that  défendants 
are  bound  to  account  for  and  pay  over  to  plaintiffs,  William- 
Gordon  Henderson,  in  his  own  name,  and  to  William  O'Brien, 
in  his  said  capacity,  and  in  the  aforesaid  proportions,  ail 
interests  and  dividends  accrued  on  the  said  ten  shares  since 
the  death  of  George  Garrett  on  the  lOth  of  May,  1864:  consi- 
dering that  plaintiffs  hâve  proved  the  material  allégations  of 
their  déclaration  ;  considering  that  défendants  are  altogether 
unfounded  in  law  and  in  fact  in  the  allégations  of  l-heir  plea  ; 
this  court  doth  dismiss  the  said  plea  ;  it  is  therefore  ordered 
and  adjudged,  by  this  court,  and  it  is  declared  that  the  said 
ten  shares  of  bank  stock  standing  in  the  name  of  the  estate 
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i»f  Anna- Maria  Ermatinjçer,  do  belong  to  plaintifis,  in  the 
proportion  ot'  four-Ht'ths  or  eitçht  of  the  said  shares  to  Williani- 
(ionlon  Henilerson,  and  one-fifth  or  two  of  the  said  shures  to 
William  O'Brien,  in  his  said  capacity  of  curator  to  the  vacant 
estate  and  succession  of  Charles-Oalies  Ernmtinj^er  ;  it  \» 
fnrther  ordered  that  défendants  do  forthvvith  record  in  the 
l'c'fjister  of  sliareholders  of  the  Bank  of  Montréal  the  nanies 
of  plaintitfs  as  holders  of  the  said  ten  shares,  in  lieu  of  the 
estate  of  Anna-Maria  Ermatinger,  in  the  following  proportions, 
to  wit,  William-Gordon  Henderson  as  holder  of  JFour-tifths  or 
cight  of  the  ten  shares,  with  ail  interests  '.nd  dividends 
accrued  thereon  since  the  death,  on  the  lOth  of  May,  1H()4,  of 
(Jeorge  Oarrett,  and  William  O'Brien,  in  his  capacity  of 
curator  to  the  vacant  estate  of  Charles-Oakes  Ermatinger,  as 
holder  of  one-fîfth  or  two  of  the  said  ten  shares,  with  ail 
interests  and  divi«iends  accrued  thereon  since  the  death  of 
(Jeorge  Garrett  :  it  is  tinally  ordered  that  défendants  do 
forthwith  account  for  and  pay  over  to  plaintitfs,  in  their  said 
names  and  capacities  respectively,and  in  the  said  proportions, 
ail  interests  and  dividends  accrued  on  the  said  ten  shares 
since  the  death,  on  the  lOth  of  May,  1864,  of  George  Garrett  : 
tins  court  doth  condemn  défendants  to  the  costs  of  thia  action." 
(Jriffin,  Q.C,  for  appellants,  cited  the  notes  of  Mr.  Justice 
MoNDELET  as  follows  :  "  At  the  argument,  it  has  been  urged, 
by  the  bank,  that  the  transmissions  or  transfers  hâve  not 
been  according  to  the  conditions  and  rules  of  the  \)ank. 
Whether  this  be  true  or  not  is  of  no  import.  The  V)anks  are 
at  liberty  to  make  their  entries  in  their  registers,  such  as 
they  think  best.  But  parties  who  assign  or  transfer  to  others 
their  shares  and  rights  in  bank  stock,  bave  a  right  to  etî'ect 
such  transfer  in  the  way  they  consider  the  most  available, 
provided  it  be  not  done  in  an  illégal  way,  and  such  is  the  case 
iiere.  I,  therefore,  am  of  opinion  that  plaintitfs  «re  entitled  to 
a  judgment  in  their  favor,  according  to  the  conclusions  of 
their  déclaration."  Reading  this  judgment  by  the  ligbt  of  the 
roniarks  of  the  court  below,  it  becomcs  manifest  that  the  court 
below  considered  the  questions  at  issue  between  the  parties 
to  be  resolved  into  one  of  whether  "  the  transmissions  or 
tran.sfers  "  of  the  shares  clairned  by  respondents  had  or  had 
not  been  made  according  to  the  conditions  and  rules  of  the 
liank,"  whereas  the  main  (juestions  submitted  to  the  court 
below,  alike  by  the  written  pleadings  and  orally,  at  the 
argument  of  the  case  on  its  merits,  were  :  Ist  Whether,  by 
.Mrs  (iarrett's  will  and  codicil,  the  shares  in  question  were  by 
lier  so  becjuejithed  as,  at  her  death,  to  become  and  be  abso- 
lutely  and  unconditionally  vested  in  her  sister,  Jemima  Ermat- 
inger ?  If  they  were  so  bequeathed  they  must  (but  if  they  were 
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not,  they  rouU  nof )  havc  snbsoqnently  flevolved  to  the 
rosidiiary  Icpitecis  of  Joiniiiia  Krrnatirjger,  undor  tho  gênerai 
Itwjiuîst  of  lier  resithiary  estate  contained  in  her  will. 
2nd  Whether  the  restriction  contained  in  Mrs  (iarrett's 
c  xlicil  (to  the  eH'ect  that,  in  case  the  death  of  her  sister, 
.  .ininia  Erinatin^er,  shouhl  précède  the  d^'ath  of  Dr  (lar- 
rett,  the  shares  shonld,  at  his  death,  l)e  tran.sferred  to  whoni- 
soever  Jeiniina  Ermatinger  sliould,  l»y  will,  hâve  he«iueathed 
thein)  did  not  liuiit  the  beqnest  to  Jemiina  Erinatinger  to  a 
life  interest,  in  succession  to  that  of  Dr  Garrett,  in  the 
shares,  with  the  addition,  however,  of  power  to  beqneath 
them  specially  to  whonisoever  she  pleased,  such  bequest,  of 
course,  not  to  take  ettect,  unless  Jeniima  Erniatinger  shonld 
die  before  Dr  Garrett  ?  And,  if  so,  whether  Jeniinia  Errnat- 
inger's  gênerai  be(|uest  to  her  residuary  legatees  could  1)6  held 
to  bo  an  exercise  of  the  power,  bequeathed  to  her  by  Mrs. 
(larrett,  to  bequeath  the  shares  to  whomsoever  she  chose  ?0r, 
in  other  words,  from  the  death  of  Mrs  Garrett  to  her  own 
death,  had  Jeminia  Ermatinger,  under  Mrs  Garrett's  will  and 
codicil,  any  other  power  over  the  shares  in  question  than  the 
power  of  bequeathing  thein  to  whomsoever  she  pleased,  sub- 
ject  to  Dr  (iarrett's  life  interest  in  them  ?  and  3rd  If,  up  to 
the  moment  of  her  death,  Jemima  Ermatintrer  had  no  other 
power,  under  Mrs  Garrett's  will  and  codicil,  over  the  shares 
in  question,  than  that  of  bequeathing  them  to  whonisoever 
she  pleased,  did  she,  by  her  gênerai  bequest  of  the  residue  of 
her  estate  to  her  five  residuary  legatees,  exercise  that  power  ? 
She,  certainly,  did  not  make  any  spécifie  bequest  of  thein. 
The  Judginent  of  the  court  below  did  not  décide  thèse  ques- 
tions, and,  therefore,  if  submitted  to,  it  will  not  afford  to 
appellants  any  protection  against  the  heirs-at-law  of  Mrs 
Garrett,  if  those  heirs  should  be  (as  the  appellants  hâve  un- 
questionable  reason  to  believe  they  are)  other  than  Jemima 
Ermatinger's  tive  residuary  legatees,  and  should  hereafter  see 
fit  to  claim  the  shares  from  the  appellants,  hence  this  appeal. 
But,  even  if  it  should  be  held  by  this  court  that  the  five  resi- 
duary legatees  of  Jemima  Ermatinger  became,  at  her  death 
and  un'ler  her  will,  absolutely  entitled  to  the  ten  shares  of 
stock  claimed  by  respondents  as  being  vested  with  the  rights 
of  those  residuary  legatees,  there  remain  the  further  questions 
raised  by  appellants'  exception,  and  submitted  to  the  court 
below  at  the  argument  of  the  case  on  its  merits,  but  of  which, 
apparently,  the  court  below  took  no  notice,  namely  whether 
the  several  notarial  deeds,  under  which  respondents  claim, 
were  suflicient  légal  conveyances  of  eight  ont  of  the  ten 
shares  :  Ist  From  four  out  of  the  five  residuary  legatees  of 
Jemima  Ermatinger  to  F.- W.-E.  Cameron,  and,  next,  from  the 
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Ifittor  to  Honry  Hojyan.oncof  tho  rospondonts.  The  iippollantH 
cuiitciuicd  aiitl  coiit«'U<l  tlmt  thc  <!('«'(1  of  tlu*  iHt  ol'  Doeeinltur, 
lcS')!l,  Ix'injr  inaiiifeHtly  inteiidtMl  to  he  a  "  scttk'HU'iit  Itotwecn 
a  niiiior  hecoin»'  of  «ge  and  lus  tutor,"  and  "  rclating  to  the 
administration  and  acconnt  of  tlie  latter,"  and  not  Iteing,  nor 
liiiviii^'  Ix'en  "  preceded  hy  a  dotailod  acconnt  and  the  dtdi- 
vcry  of  vouehcrs  in  support  tliercof,"  as  rcquircd  l>y  article 
.'îl  I  of  the  Civil  C/odf,  and  the  authorities  on  which  that 
luticle  is  Itased,  is  a  nnllity  ;  and  that,  nioreover,  hoth  it  and 
tlii'  other  notarial  deeds,  adduced  in  support  of  respondents' 
|in'tensi(»ns,  are  toc»  loose  and  va^'ue  in  their  languafje,  and  too 
(It'ft'otive  in  the  e-ssential  re(|uirornonta  of  such  documentH,  to 
admit  of  their  application  to  any  of  tho  shares  of  appellants' 
capital  stock  helon^injj  to  the  e^ftate  of  the  lato  Mrs  (Jarrett. 
Tlif  appellants  wcaild  further  subniit  to  this  court,  as  they 
did  to  the  court  helow.  an  additional  ohjection,  more  particu- 
larly  applicable  to  the  deed  of  the  31st  of  October,  ]H(J8, 
tuidtïr  which  William-Cîordon  Henderson,  one  of  the  respon- 
donts,  clainis  that  Alexander  Henderson  tranuferrcd  to  hiin 
the  ten  shares  in  (piestion.  The  Hîth  section  of  appellants' 
charter  (H)  Vie,  cap.  70)  déclares  :  "Every  share  of  the  capital 
"  stock  shall  be  held  to  be  personal  estate,  and  be  transniissiblo 
"  accord injjfly,  and  also,  shall  be  transférable,  at  the  bank,  ac- 
"  cording  to  the  form  of  schedule  A,  annexed  to  this  Act  ;  but 
"  no  transfcr  shall  be  valid  and  effectuai  unless  it  be  made  and 
"  recristered  in  a  book  to  be  kept  at  the  bank  for  that  purpose, 
"  and  be  therein  accepted  by  the  party  to  whom  the  transfer 
"  shall  be  made.or  his  lawful  attorney:  nor  shall  any  transfer  be 
"  made  orallowed  until  thiî  transferring  party  shall  hâve  pre- 
"  viously  discharpod  ail  his  debts  and  liabilities  to  the  bank 
"  cxceeding  in  amount  the  value  of  his  remaininp  shares,  if 
"  any,  unless  with  the  consent  of  the  directors."  The  iVth 
section  provides  that  :  "The  transmission  of  the  interest  in  any 
"  sliare  of  the  capital  stock,  in  conséquence  of  the  death, 
"  liankniptcy  or  insolvency  of  a  sliareholder,  or  of  the  mar- 
"  riafjo  of  a  feniale  shareholder,  or  by  any  other  lawful  nieans 
"  tlian  an  ordinary  transfer  under  the  preceding  section,  shall 
"  l>e  authenticated  b}'  a  déclaration  in  writing,  made  and 
"  sijriK'd  by  the  party  clniniing  the  transmission,  or  his  lawful 
"  attorney,  or  in  such  other  manner  as  the  directors  shall 
"n'(|nire:  every  such  «leclaration  shall  distinctly  state  the 
"  manner  in  whicli,  and  the  party  to  whom  the  transmission 
"  lias  been  made  :  and  shall  Vte,  by  the  party  njakingand  sign- 
'■  ing  the  same,  acknowledged  before,  &c.  :  and  when  so  signed 
"  aiid  acknowledged  shall  be  left  with  the  cashier,  transfer- 
"  clcrk  or  other  ofRcer  of,  and  at  the  bank  in  the  citj'  of 
"  Montréal,  together  with  such  original  or  ofiieially  authenti- 
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"  cated  documents  or  extracts,  as  shall  be  necessary  to  substan- 
"  tiate  the  essential  avernients  in  the  déclaration  ;  and  there- 
'■  upon,the  party  claiming  and  provins  the  transmission  shall 
■•  be  entitled  to  hâve  his  nanie  duly  recorded  in  the  repister 
"  of  shareholders,  in  lieu  of  the  narne  of  the  original  share- 
"  holder  from  whom  the  shai*e  was  transmitted,  &c."  Now, 
Mrs  Garrett's  vvill  directed  that  those  of  lier  shares  of  appel- 
lants'  capital  stock,  the  dividends  arising  from  whioh  she  had 
be(|ueathed  to  her  husband,  Dr  Garrett,  during  his  life,  should 
"  continue  vested  in  the  name  and  nnder  the  control  of  her 
executors  "  until  his  death,  when  thev  would  become  trans- 
ferable  to  whomsoever  should  be  then  legally  entitled  to  them. 
From  the  tiine  of  hor  death  tothe  prestnt  day  the  shares  hâve 
accordingly  remained  in  the  register  of  appellants'  share- 
holders as  belonging  to  her  estate,  and  they  were  not  suscep- 
tible of  either  transfer  or  transmission  until  after  the  death 
of  Dr  Garrett,  on  the  lOth  of  May,  1M()4,  at  which  date, 
according  to  respondents'  pretended  claim  of  title,  Alexander 
Henderson  l>ecanie  entitled,  under  the  deed  from  Mrs  ThomHs 
to  hiin  of  the  15th  of  July,  1863,  to  the  ten  shares  now 
claimed  by  respondents.  If  po,  he  should  hâve  claimtd  them 
by  a  derUtration  of  iravsmiss'ion.  under  the  above-quoted 
I7th  section  of  the  appellants'  charter,  when,  if  his  claini 
hafl  been  admitted,  appellants,  would  hâve  substituted  hi»- 
name  ii:  their  register  of  shareholders  in  lieu  of  the  nanie 
of  the  estate  of  Mrs  (iari'ett  ;  and  he  could  then,  if  he  had 
previously  discharged  ail  his  debts  and  liabilities,  if  any, 
to  the  bank,  in  appellants'  transfer-book,  at  the  bnnk  in  the 
city  of  Montréal,  and  no  where  eUe,  and  in  no  ofher  manner 
fhan  in  the  for  in  presrrîhed,  hâve  legally  transferred  them  to 
whomsoever  he  pleased.  Instead  of  so  doing,  however,  he,  by 
the  notai'ial  deed  of  the  31st  of  October,  1868,  assumed  to  trans- 
fer the  ten  shares  in  question  to  the  présent  claimant  of  eight 
of  them,  namelv  to  William-Gordon  Henderson,  one  of  the 
respondents.  The  appellants  submit  that  this  notarial  transfer 
should  hâve  been  held  by  the  court  below  to  hâve  been  invalid 
and  ineffectuai,  under  the  foregoirg  provisions  of  appellant.s' 
charter,  and,  consequently,  should  hâve  dismissed  tlie  action 
in  so  far  as  it  respected  Henderson's  claim  to  the  eight  out 
of  the  said  ten  .shares.  l'ven  if  ail  his  other  pretensions  had 
been  found  sustainable. 

Morris,  J.  L.,  for  the  respondents:  The  first  pretension 
raised  by  appellants  in  the  pleas  and  at  argument  was  that 
the  twenty  shares  did  not  fall  into  the  residue  of  Jemima 
Ermatinger's  estate,  and.  having  made  no  spécial  bequest  of 
the  shares,  that  they  did  not  devolve  to  her  five  residuary 
legatees  under  her  will.    A  glance  at  the  terms  of  the  will  of 
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Aiina-Maria  Kriimtingt'r  will  shew  that  this  pretension  is 
untfiiable.  The  words  (»!'  the  will  are:  "  I  give  aiul  bequeath 
CI, 500  tu  iiiy  sister  Jeiiiima  Eruiatinger,  £1,000  whereof 
•  lire  to  liecoiue,  iimiierJiately  upon  my  detea.se,  payable, 
"  assignable  or  transférable  to  iny  said  sister  by  my  executors 
'  lu'n-inai'ter  raïued  ;  but  it  is  iny  will  that  the  int  rest  or 

■  diviilends  wnich  inay  accrue  and   be  paid  froni  and  eut  of 

■  £500  of  niy  said  stock  so  bequtathed  to  niy  .-aid  sister  shall 
"  be  paid  by  my  said  executors  to  ray  husband,  Dr  Uarrett,  so 

■  long  as  lie  shall  live,  and  that  the  principal  of  the  said  £500, 
'  part  of  the  said  £1,500,  so  heqaeatlied  to  niy  said  sister,  shall 
■'  noc  be  payable  or  travyft'mhh'  to  my  said  sister  or  lier  heirs 
"  or  lugatees  a  ut  il  aftnr  the  decease  of  niy  said  husband.  But 
"  that  upon  the  «lecease  of  my  said  husband,  lier  said  capital 
■'  stock  nf  £500,  part  of  the  said  £1,500  so  bequeathed  to  my 
"  said  sister,  shall  immediately  thereafter  beconie  payable, 
"  assignable  and  transférable  to  my  said  sister  if  slie  be  tlien 
"  living  ;  or,  if  she  be  not  then  living,  shall  be  payable,  assign- 

•  al)le  or  transférable  to  any  person  or  persons  to  whoni  she 
'•  niay  hâve  bequeathed   the  same,  and  until  the  death  of  iny 

•  said  husband  shall  continue  vested  in  the  nanie  and  under 
"  tlie  contr./i  of  my  sai'l  executors."  By  a  codicil  to  the  will 
tlu'  legac}'  of  £1,000,  so  immediately  payable  to  Jeminia  Erma- 
tinger  after  the  death  of  the  testatrix,  was  reduccd  to  £500,  the 
iiiterest  of  which  to  be  paid  to  Dr  (Jarrett  during  his  life,  in 
the  words  following  :  "  I  hâve  seen  fit  to  cancel  and  make 
'  void,  and  do  hereby  cancel,  annul  and  revoke  the  said  legacy 
"  of  £1,000  .so  inade  to  my  said  sister  Jeniima  in  and  by  my 
'•  .saiil  last  will  and  testament,  and  in  lieu  and  place  thereof  I 
"  do  hereby  gire  avd  bequeath  unto  my  sister  Jemima,  to  and 
"  for  hfv  mvv  use  and  at  fier  own  dv<posal,  the  sum  of  £500, 
"  and  I  hereby  furthei  will  and  b<"  u-ath  the  retnaining  suni 
"  i)f  £500  unto  my  husltand,  George  Uarrett,  in  trust  for 
"  liis  daughter  Ann.  It  is  aiso  my  will  and  désire  that  the 
"  iiitf'resf  and  reveiiuen  arising  froni  and  out  of  the  said  two 
"  legacies  of  £500  each,  shall  be  received  and  enjoyed  by  my 
"  husband  during  his  nntural  life,  and  the  principal,  at  his 
"  death  only,  to  !»'•  paid  to  Jemima  Eruiatinger  and  Ann  (Jar- 
"  rett  respectively,  as  hereinbcfore  bequeathed.  And  I  do,  l»y 
"  thèse  présents,  confirm  my  last  will  and  testament  in  evei-y 
'■  otlier  respect,  declaring  thèse  présents  to  be  a  codicil  theic- 
"  to,  and  the  same,  together,  to  Vie  my  laat  will  and  testa- 
"  nient,  and  as  such  I  do  hereby  publish  and  déclare  the 
"  same."  The  words  of  the  will  :  "  I  give  and  be()ueath  to  my 

■  sister  :  "  "  the  principal  of  the  said  £500  so  bequeathed  to  my 
"  sisler  ;"  "  if  she  be  not  then  living  [to  wit,  at  the  death    of 

'  ihe  testatrix]  shall  Ik*  payable.  &c.,  to  any  person  or  persons 
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"  to  whom  she  inay  hâve  bequeathedtlie  sarne,"  and  the  words 
of  the  codicil  :  "  I  do  hereby  give  and  bequeath  unto  my  sister 
"  Jetnima,  to  and  for  lier  own  use  and  at  her  own  disposai," 
ail  shew  that  the  two  sunis  of  £500  each,  inentioned  in  the 
will  and  codicil,  were  absolute  bequests  to  Jetnima,  subject  to 
a  usufruct  in  favor  of  Dr  Garrett,  the  testatrix's  husband  ;  the 
principal  during  his  lifetinie  to  reniain  under  the  control  of 
the  executors  who  were  charged  with  seeing  that  the  dividends 
were  regularly  paid  to  Dr  Garrett,  and  after  his  death  to  be  paid 
to  Jetnima  Erinatinger,  or  to  whonisoever  she  niight  hâve  be- 
queathed  it.  It  is  évident  that  the  testatrix  intended  to  leave 
the  £1,000  to  some  one.  That  person  cannot  hâve  been  Dr 
Garrett,  for  he  was  only  to  get  the  interest  ;  it  inust,  therefore, 
hâve  been  Jemima  Erinatinger,  and  to  say  that  the  above  sum 
did  not  forni  part  and  parcel  of  her  estate  is  a  very  extraor- 
dinary  pretension  on  the  part  of  appellants.  A  vast  amount  of 
ingenuity  seeuis  to  hâve  been  expended,  on  the  part  of  appel- 
lants, in  drawing  a  very  leugthy  plea,  ail  with  the  view  of 
shevving  that  the  five  residuary  legatees  of  Jeminm  Eruiatin- 
ger  were  entitled  to  no  part  of  the  said  £1,000,  and  winding 
up  with  the  déclaration  that  it  belongs  to  persons  unknown. 
ïhe  next  pretension  of  appellants  is  contained  in  the  follow- 
ing  words  of  their  plea  :  "  That,  by  the  will  of  Anna-Maria 
"  Erniatiiiger,  her  twenty  shares  of  défendants'  capital  stock, 
'.  of  which  the  said  ten  shares  fornied  a  part,  were  declared  to 
'.  be  non-tranaferable  until  after  the  death  of  her  huirband, 
•*  George  Gairett,  to  whom  the  dividends,  in  the  meantime, 
"  were  becjueathed  ;  that  George  Garrett  died  on  or  about  the 
"  lOth  of  May,  1864  ;  and  if,  at  that  date,  Alexander  Henderson 
"  had  any  right,  title  or  interest  in  or  to  the  said  ten  shares,  hc 
"  was  boiind,  by  the  provision  in  that  behalf  of  the  17th  sec- 
''  tion  of  the  défendants'  charter  [19  Vict.,  cap.  76],  to  claiiii 
"  the  transmission  to  him  of  the  said  shares,  and  to  authenti- 
'■'  eate  his  claim  of  transmission  by  a  déclaration  in  writing, 
"  tnade  and  signed  by  him  or  his  lawful  attorney,  and,  after 
"  being  duly  acknowledged,  as  required  by  the  said  section, 
"  lef t  with  the  cashier,  transfer-clerk  or  other  officer  of  defen- 
"  dants,  at  their  bank,  in  the  city  of  Montréal,  together  with 
"  such  original  or  officially  authenticated  documents  or  ex- 
"  tracts  as  might  be  necessary  to  substantiate  the  essential 
"  averments  in  such  déclaration  in  writing  contained,  distinct- 
"  ly  stating  in  writing  the  mannerand  nieans  in  and  by  which 
"  he,  Alexander  Henderson,  became  entitled  to  the  transniis- 
"  sion  to  him  of  the  said  ten  shares  ;  and  that,  as  by  the  16th 
"  section  of  défendants'  charter,  it  was  and  is  reqnired  that 
"  every  share  of  their  capital  stock  shall  be  transférable  at 
"  défendants'  bank,  according  to  the  form  prescribed  in  and 
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"  by  the  said  section,  and  that  no  t^ansfer  ot  any  share  shail 
"  be  vtilid  and  effectuai  unies»  it  be  inade  and  registered  in  a 
"  book  kept  at  défendants'  bank  for  that  purpose,  and  be 
"  therein  accepted  by  the  party  to  whom  the  transfer  should 
"  be  Iliade,  or  bis  lawful  attorney,  it  was  not  legally  compe- 
"  tent  to  Alexander  Hendersou,  by  the  notarial  acte  of  the 
"  31st  of  October,  1868,  to  transfer  and  convey  to  William- 
"  Gordon  Henderson,  one  of  the  plaintitis,  the  said  ten  shares, 
"  or  jiny  of  the  said  ten  shares,  or  any  share  whatever,  of  def- 
"  endants'  capital  stock,  and  that  the  said  notarial  <icte  was 
"  and  is,  therefore,  null,  void  and  of  no  efiect."  The  appellants 
then  proceed,  in  their  plea,  to  state  that  they  bave  no  otlier 
interest  in  the  matter  in  question  than  that  of  seeing  that  the 
shares  of  their  capital  stock  are  neither  transmitted  nor  trans- 
ferred  to  any  person  not  legally  entitled  to  sucb  transmission 
ur  transfei".  They  conclude  by  asking  that,  if,  notwithstanding 
the  premises  pleaded,  it  should  be  lield  that  plaintitis  were 
ontitled  to  their  conclusions,  they  [the  plaintiffs]  be  con- 
demned  to  pay  défendants'  costs.  In  answer  to  thèse  preten- 
sions  of  appellants,  respondents  say  that  they  are  at  a  loss  to 
imagine  why  appellants  bave  corne  into  court  with  such  a 
plea.  They  say  that  they  bave  no  otlier  interest  than  that  of 
seeing  that  the  shares  of  their  capital  stock  are  not  transferred 
to  any  person  not  legally  entitled  to  them.  Why,  then,  do 
they  urge  grounds  which  are  purely  technical  ?  Supposing 
William-Gordon  Henderson  legally  entitled  to  thèse  shares, 
why  is  bis  claim  resisted  ?  Why  brought  before  the  court 
upon  a  matter  of  forni  ?  Why  is  the  first  judoment  not  f-ub- 
niitted  to  ?  The  appellants  were  aware,  for  a  considérable  time 
before  plaintifi"  (William-Gordon  Henderson)  fyled  bis  décla- 
ration of  transmission,  that  he  was  about  to  niake  it,  and 
were  frequently  consulted  about  the  documents  re(juired  to 
niake  the  necessary  proof.  Thèse  documents,  which  the  court 
wili  perceive  are  very  numerous,  were  got  together  at  great 
expense  and  trouble.  The  respondent,  ail  tins  time,  naturally 
supposed  that  he  was  acting  in  due  form  and  taking  the  pro- 
per  course  to  get  possession  of  bis  property,  the  only  question 
raised  by  the  bank  being  :  "  Are  you  the  légal  owner  ?  The 
appellants  declared  they  were  not  satistied  with  plaintiH''s 
title,  and  for  the  first  time,  in  their  plea,  raised  the  argument 
that,  in  case  the  court  should  be  against  them  on  the  merits, 
on  the  (juestion  of  title,  it  should  be  beld  that  plaintiffhad 
not  inade  bis  claim  in  the  légal  way.  That  instead  of  trans- 
mission being  claimed  by  hira,  it  should  hâve  been  done  by 
\\'\'!-  auteur,  and,  then,  in  a  way  unworthy  of  a  corporation 
such  as  the  Bank  of  Montréal,  asked  that,  in  case  they  should 
fail  upon  every  point,  in  case  ail  tlieir  arguments  should  be  of 
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no  avail,  that  tlie  party  who  succeeded  should  pay  their  costs. 
It*  appel lants  wanted  merely  to  hâve  ajudgment  confiruiin^' 
the  title  and  to  save  the  costs  of  litigation,  they  could  hâve 
taken  the  benefit  of  the  4th  section  (24  Vie,  cap,  91)  intitulée! 
"  An  Act  to  amend  the  charter  of  the  Bank  of  Montréal,"  which 
allows  the  directors  of  the  Bank  of  Montréal,  in  case  they 
entertain  reasonable  doubts  as  to  the  légal ity  of  any  claiin 
to  any  share,  dividend  or  Ueposit  of  or  in  the  said  bank, 
to  présent  a  déclaration  and  pétition  to  the  Superior  Court 
setting  forth  the  facts,  and  pniying  for  an  order  or  jugtl- 
ment  adjudicating  and  awarJiug  said  shares,  dividends  or 
deposjts  to  the  party  or  parties  legally  entitled  to  the  saine, 
in  which  case  the  costs  on  obtaining  such  order  or  ju«Ig- 
nient  will  be  payable  by  the  party  or  parties  to  vvhom  the 
share'^,  dividends  or  deposits  are  declared  legally  to  belong. 
In  tiie  présent  case,  appel lants  refused  to  resort  to  the  in- 
expensive  coui-se  pointed  out  by  the  said  amendnient,  and 
having  pret'erred  to  risk  the  expense  of  a  contested  suit, 
and  to  go  into  appeal,  cannot,  in  reason  or  justice,  expect  to 
be  let  otf  the  costs  oceasioned  by  their  own  rash  acts.  The  Act 
19  Vie,  cap.  76,  was  fi-amed  in  the  interest  of  the  Bank  of 
Montréal,  and  for  their  convenience.  It  in  no  way  altered  the 
common  law  under  which  any  person  has  a  right  to  sell  hi.s 
interest  in  his  estate,  personal  or  real,  to  any  other  person  for 
valuable  considération.  It  was  not  by  virtue  of  the  ^ta/ con- 
tained  in  the  KJtli  section  of  said  Act  that  bank  stock  becanie 
Personal  estate  ;  it  was  personal  estate,  and  could  be  sold  and 
transmitted  before  that  Act  was  passed.  The  16th  section,  by 
its  terms,  clearly  shows  that  the  Act  has  référence  only  to 
transactions  had  in  relation  to  actual  transfers  in  their  hooks. 
The  words  are  :  "  Every  share  of  the  capital  stock  shall  be 
'■  held  to  be  personal  estate,  and  be  transini.ssible  accordingly, 
"  and  also,  shall  be  transférable,  at  the  bank,  according  to  the 
"  forni  oi  schedule  A,  annexed  to  this  act."  The  act  créâtes  a 
distinction  between  "  transmissible  and  transféra ble."  It  says  : 
"  Every  share  of  the  capital  stock  shall  be  held  to  be  personal 
"  estate,  and  be  transmissible  accordingly,  i.  e.,  in  the  way  per- 
"  sonal  estate  is  transmissible  by  law,  but  shall  be  transférable, 
"  at  thehavk  according  to  the  forni  of  schedule  A."  It  is  only 
transfers  at  the  bank,  in  their  books,  which  must  be  niade  in 
the  form  of  schedule  A  ;  but  who  has  the  right  of  saying  to  any- 
body  :  "  You  cannot  sell,  or  discount  or  transfer,  for  valuable 
considération,  yourjust  daims  to  Bank  of  Montréal  stock,  or  to 
anything  olse  ?  Respondents  are  confident  that  the  Court  of 
Appeals  will  never  sanction  such  a<l(x;trine.  The  transfer  under 
which  respondent  claimed  was  also  a  "  lawful  means  "  of  trans- 
mission within  the  nieaning  of  the  17th  section,  and  it  is  per- 
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uiittetl  under  said  section,  t<)  such  a  transférée,  to  make  the 
déclaration  ot  transmission.  What  the  Bank  ot'  Montréal  can 
and  is  authorized  to  say  is  this,  viz.,  that  they  will  not  inake 
aiiy  trausfer  in  their  books,  or  recognize  tlie  right  of  any  party 
claiining  transmission  of  the  interest  in  any  share  of  their 
capital  stock,  in  conséquence  of  the  death  of  a  shareholder, 
unless  such  transmission  be  authenticated  by  a  déclaration  in 
writing,  u)ade  and  signed  by  the  party  claiming  the  transmis- 
sion, &c.  In  the  présent  case,  respondent  (William-Gordon 
Henderson),  claiining  the  transmission,  has  conformed  himself 
to  the  act  and  made  the  necessary  déclaration  in  writing, 
duly  authenticated,  with  ail  authenticated  documents  neces- 
sary to  prove  the  allégations  thereof. 

Ùrummond,  J.,  rendering  the  judgment  of  the  court  said  : 
This  appeal  has  arisen  out  of  the  foUowing  cire  uni  stances: 
There  are  now,  and  hâve  been  for  a  long  time  past,  twenty 
shares  of  the  capital  stock  of  the  Bank  of  Montréal  of  the 
par  value  of  $4,000,  standing  in  the  name  of  Ânna-Maria  Ër- 
niatinger,  deceased,  in  her  lifetime  wife  of  George  Garrett,  a 
rctired  army  surgeon,  also  deceaso  '  The  original  plaintitis, 
William-Gordon  Henderson  and  William  Ermatinger,  in  lus 
capacity  of  curator  to  the  vacant  estate  of  Charles-Oakes  Er- 
matinger, having  become  proprietors,  by  several  titles,  of  ton 
of  thèse  shares,  and  having  been  denied  transmission  of  them, 
brought  their  action,  in  December,  1868,  against  the  bank. 
Their  déclaration  concludes  by  praying  that  the  ten  tjhares 
claimed  by  them  should  be  declared  to  belong  to  them  in  the 
proportion  of  four-fifths  or  eight  shares  to  William-Gordon 
Henderson,  and  one-fifth  or  two  shares  to  the  curators  of  the 
vacant  estate  of  Charles-Oakes  Ermatinger,  and  that  appel- 
lants  should  be  ordered  to  record  the  transmission  thereof  in 
tiieir  register  of  shareholders,  and  to  pay^  to  them  (plaintift's) 
ail  the  interests  and  dividends  accrued  thereon  since  the  death 
of  George  Garrett,  which  occurred  on  the  lOth  of  May,  1864. 
The  appellants  met  this  action  by  a  pereniptory  exception, 
raising  varions  objections  to  the  right  of  respondents  in  the 
shares  claimed  by  them,  which  it  is  unnecessary  to  specify, 
as  we  consider  them  totally  unfounded  ;  while,  on  the  othor 
hand,  we  are  of  opinion  that  the  chain  of  titles  undor  whicli 
respondents  daim,  has  been  fully  proved  by  admissions  ;  and 
during  the  lifinpendance  in  the  court  below,  William  Erma- 
tinger died,  and,  in  his  stead,  William  O'Brien  was  appointed 
curator  to  the  vacant  estate  of  Charles-Oakes  Ermatinger. 
The  judgment  appealed  from  wiis  pronounced  on  the  30th 
of  April,  1869.  In  this  judgment  we  concur  ;  but,  before  pro- 
ceeding  to  confirm  it,  it  is  right  to  allude  to  an  ol)jection 
urged  in  argument  in  the  court  below,  and  in  the  printed  fac- 
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tum  fyled  hère,  viz  :  That  the  varioua  transfers  through  which 
plaintiffs  claitn  are  null,  because  they  hâve  uot  been  inade  in 
the  manner  prescribed  by  tlie  16th  section  o£  the  Act  1 9th 
Vict.,  chap.  76.  Now  that  this  mode  uf  transfer  is  requisite 
for  the  formai  récognition  of  shareholdera,  is  admitted  ;  but  a 
c^octrine  enunciated  to  the  court  to  the  eti'cct  that  the  subs- 
tantial  right  in  the  shares  of  the  bank  caunot  be  conveyed 
otherwise  than  by  a  document  signed  at  their  counter  in 
Montréal,  would  not  only  be  contrary  to  ail  principles  of  law, 
equity  and  justice,  but  would  hâve  a  fearfully  depreciatory 
influence  on  the  stock  of  that  great  tinaucial  institution.  The 
cause  of  this  action  was  the  refusai,  on  the  part  of  the  bank, 
to  acknowledge  respondents  as  shareholders  in  the  form  pres- 
cribed by  the  statute.  Its  object  is  to  secure  to  them  sucli 
récognition.  His  Honor  would  add  a  few  words  as  to  costs. 
ïhe  appellantSj  évidently  conscious  of  the  weakness  of  their 
objections,  claimed  that  if  it  should  be  held  by  the  court  that 
plaintiffs  were  entitled  to  their  conclusions,  they  (the  plain- 
tiffs) should  be  condemned  to  pay  costs.  This,  in  any  case, 
would  be  a  non  sequitur,  but  it  is  more  surprising  that  it 
should  appear  in  this  than  in  any  other  suit  ;  for  had  appel- 
lants,  instead  of  repelling  the  claim  of  respondents,  conflned 
themselves  to  the  intimation  of  doubts  as  to  legality,  and 
availed  themselves  of  the  very  libéral  provision  made  in  their 
favor  by  the  Act  24th  Vie,  chap.  91,  sec.  4,  they  would  hâve 
presented  a  pétition  to  the  Superior  Court  to  remove  such 
doubts,  and  whatever  might  hâve  been  the  resuit  they  would 
hâve  had  no  costs  to  pay.  But,  liaving  preferred  boldly  to 
deny  respondents'  rights,  and  having  dared  them  to  an  en- 
counter  in  the  forensic  lists,  appellants  must  be  mulcted  in 
costs,  la  peine  du  plaideur  téméraire.  Therefore,  the  unani< 
mous  opinion  of  thjs  court  is  that  the  judgment  of  the  court 
below  should  be,  as  it  is  hereby  ccmtirmed,  with  full  costs  in 
both  courts  against  appellants.  (14  J.,  p.  169) 

F.  Griffin,  Q.  C,  for  appellants. 

RiTCHiE,  Morris  and  Rose,  for  respondents. 
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Circuit  Court,  Montréal,  2l8t  February,  1870. 
Coram  Beaudry,  J. 

Thompson  et  al.  vs  Dessaint. 

Jleld:  Ihat  wben  anorder  for  (rpods  bas  been  given  at  Kamouraska  to 
a  travelling  agent  of  a  mercantile  bouHe  in  Montréal,  on  the  exhibition 
of  aamples,  and  bas  beon  afterwards  acceçted  by  the  Montréal  house 
and  tbe  goods  forwarded  by  railway,  according  to  flie  icstruction»  of  tiio 
purciiaser  wbo  paiil  tlio  freigbt,  the  rij-lit  of  action  origiuated  at  Mt)Ulreai. 
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This  waa  a  hearing  on  an  exception  déclinatoire,  which 
allcged  that  the  cause  of  action  originated  at  Kamouraska. 
The  action  was  brought  against  défendant,  described  as  resid- 
ing  at  Kamtiuraska,  to  recover  the  price  of  certain  g<x)d8, 
alleged  in  the  déclaration  to  hâve  been  sold  and  delivered  by 
plaiutitts  at  Montréal.  The  action  was  instiiuted  at  Montréal, 
find  served  at  defendant's  domicile,  in  Kaiaouraska.  The  dé- 
fendant ordered  the  goods  from  a  travelling  agent  of  plaintifïs 
(who  carried  on  busineas  in  Montréal),  on  the  exhibition  of 
samples,  with  instructions  from  défendant  to  hâve  the  goods 
forwarded  by  Grand  Trunk  Railway  to  Saint-Pascal  Station, 
near  Kamouraska.  The  order  having  been  accepted  by  plain- 
titfs  in  Montréal,  the  goods  were  there  packed  and  delivered 
to  the  railway  company,  who  delivered  them,  at  the  Saint- 
Pascal  Station,  to  défendant,  who  paid  the  freight  thereon. 

DouTRE,  Q.  C,  for  défendant,  contended  that,  according  to 
the  well  settled  jurisprudence  of  our  courts,  the  cause  of 
action  meant  the  whole  cause  of  action,  and  that,  as  a  part  of 
the  cause  of  action  was  the  giving  of  the  order  at  Kamouras- 
ka, the  suit  clearly  could  not  be  brought  in  Montréal.  He 
further  contended  that  the  delivery  was  also  at  Saint-Pascal, 
and  not  at  Montréal. 

Bethune,  Q.  C,  for  plaintifls,  argued  that,  inasmuch  as  the 
goods  were  sent  by  railway  to  Saint-Pascal,  by  defendant's 
instructions,  and  that  he  paid  the  freight,  tht;  delivery  of  the 
goods  (so  far  as  plaintitfs  were  concerned)  was  made  at 
Montréal  ;  in  other  words,  that  the  delivery  to  the .  railway 
Company  was,  under  the  circumstances,  a  delivery  to  défen- 
dant. He  further  contended,  that  the  jurisprudence  invoked 
had  no  application  to  the  présent  case,  which  was  govemed 
by  the  34th  article  of  the  Code  of  Procedux-e,  which  said 
iiothing  about  the  cause  of  action,  but  provided  for  the  bring- 
ing  of  the  action  "  before  the  court  of  the  place  where  the 
"  right  o£  action  originaf éd."  And  he  then  argued  that  the 
rigld  of  action  originated  in  the  acceptance  of  the  order  in 
Montréal,  and  the  delivery  there  of  the  goods,  in  accordance 
with  such  order. 

"  La  Cour,  considérant  que  la  vente  faite  en  cette  cause  l'a 
été  sur  l'ordre  du  défendeur,  d'après  échantillons  à  lui  montrés, 
et  (jue  les  effets  vendus  au  défendeur  ont  été  comptés,  pesés  et 
mesurés  en  la  cité  de  Montréal,  où  les  demandeurs  les  ont 
remis  aux  soins  de  la  compagnie  du  Grand -Tronc  de  chemin 
(le  fer  ;  vu  les  articles  1472  et  1474  du  Code  Civjl,  et  considé- 
rant (|u'en  vertu  des  dispo8iti(m8  contenues  dans  ces  deux 
articles,  la  vente  n'a  été  parfaite  qu'après  que  lesdits  effets 
ont  été  comptés,  pesés  et  mesurés,  et  qu'après  cette  opération 
le  droit  d'action  a  pris  naissance,  en  la  cité  de  Montréal,  indé- 


I 


IJ'       :  ■  H? 


'(Ml 


l\>i 


>  f 


I    ! 


i 

I 

r. 

1 

i 
11 

■ 

- 

i 

l 

L.M 

ïïû 


tl 


I 

i  'I 


116 


RA^HOkTS  JUbICtAIRE8   RÉVISÉS 


pendaiiiinent  de  la  livraison,  et  qu'en  conséquence,  suivant  les 
clispositionB  de  l'article  34  du  Code  de  Procédure,  l'action 
pouvait  être  portée  devant  cette  cour  ;  déclare  ladite  excep- 
tion mal  fondée  et  la  renvoie  avec  dépens."  (14  J.,  p.  1S4) 

Bethl'NE  &  Bethune,  t'or  plaintitls. 

DouTRE,  DoUTUE  &  IJouritE,  for  défendants. 


JURISDIGTIOII. 

Circuit  Court,  Montréal,  Ist  April,  1870. 
Corani  Torrance,  J. 
Joseph  et  vir  vs  Paquet. 

Held:  Tbat  where  a  party  in  Québec  gave  an  agent  of  the  piaintiff 
there  an  order  for  goodfi  to  be  supplied  by  plaintiffs  in  Montréal,  accor- 
ding  to  a  saniple  exhibited  by  tiie  agent,  aiid  the  onier  was  filled  and 
tbe  goods  supplied  at  Montréal,  tbe  riglit  of  action  arose  in  Montréal. 

Per  CuRlAM  :  This  case  is  before  the  couit  on  an  exception 
déiiinatoire,  alleging  that  the  right  of  action,  C.  C.  P.,  art. 
84,  had  not  arisen  in  the  district  of  Montréal,  where  défen- 
dant had  been  summoned  to  appear.  It  appears  in  évidence 
that  Benjamin,  acting  as  agent  of  plainciffs,oHered  the  défen- 
dant at  Québec  a  satriple  of  goods.  The  défendant  agreed  to 
buy,  and  the  plaintiffs  at  Montréal  accepted  the  ternis  and 
delivered  the  goods  to  the  railroad  company,  at  Montréal, 
for  défendant.  It  has  been  decided  again  and  again  in  Ëngland. 
and  also  by  our  Court  of  Appeals  in  Senécal  vs  Cffinevert,  4 
J.,  p.  239  ;  6  L  C.  J.,  p.  46  ;  12  D.  T.  B.  a,  p.  145  :  H  R.  J.  R. 
Q.,  pp.  235  et  237,  et  19  R.  J.  R.  Q.,  pp.  96  et  97,  that  the 
expression  used  by  the  statute,  "  cau-e  of  action,"  ineant  the 
whole  cause  of  cation.  Has  the  Code  of  Procedui-e  changed  the 
rule  by  usiug  the  words  "  right  of  action  i"  I  tind  that  Mr. 
Justice  Beaudky,  in  the  case  of  Thompson  et.  al.  vs  Densahit, 
suprà,  p.  114,  has  decided  that  défendant  could  besumtuoned 
to  answer  where  the  right  of  action  has  been  perfected.  I  feel 
it  to  l>e  niy  duty  in  the  same  court  in  a  non-appealable  case  to 
follow  this  décision,  reserving  to  myself  the  right  of  review- 
ing  the  décision  in  an  appealable  case,  if  the  case  should 
présent  itself.  Exception  dismissed.  (14  J.,  p.  186) 

J.-O.  Joseph,  for  plaintifls. 

Brunet  &  Bertrand,  for  défendant. 
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CiHCUlT  Court,  Montréal,  18th  December,  1869. 
Coram  Torrance,  J. 
RocHELEAU  v»  Rocheleau  et  al. 

llihi  :  That  tliouph  n  hiinband  \%  not  responsible  in  damages  for  the 
iWUoï  hi"  wife  cummvve  m  bievK  viih  him,  unleus  he  bas  pereonally 
participated  in  tbe  </^^i(,  yet,  if  be  joins  with  her  in  a  defenre  to  the 
action,  nnd  the  defence  is  overniled,  he  will  be  coniiemned  jointiy  and 
severally  with  her. 

Torrance,  J.  :  The  plaintiffcoinplains  that  défendant'»  wife, 
Mathilde  Nadon,  with  the  complicity  of  défendant,  Thomas 
Rocheleau,  assaulted  and  beat  plaintift'  and  plaintifTs  wife. 
The  def«»ndant.s  join  in  their  defence  and  deny  the  allégations 
of  the  déclaration  :  and  défendant,  Thomas  Rocheleau,  says 
t'urther  that,  if  his  wife  did  assault  and  heat  plaintiff,  it  was 
without  his  complicity,  and  that  he  is  not  responsible  for  her 
acts  in  the  circumstances  of  the  case.  As  to  the  facts,  there  is 
no  doubt  but  that  défendant,  Mathilde  Nadon,  assaulted  and 
beat  plaintifTs  wife,  but  it  was  without  the  participation  of 
défendant,  Thomas  Rocheleau,  or  his  complicity.  The  rule  of 
law  generally  applicable  to  thèse  cases  is  that  the  husband  is 
not  responsible  for  the  délit  of  the  wife,  C.  C,  art.  1294.  But 
there  is  an  exception  where  the  husband  bas  joined  with  the 
wife  in  the  defence.  Troplong,  vol.  2,  Dit  Mariage,  n^  922, 
p,  201,  says:  "  Si  le  mari  intervient  au  procès  intenté  à  sa 
femme  pour  délit,  et  y  défend  conjointement  avec  elle,  il  doit 
être  condanmé,  comme  commun,  aux  dépens  et  dommages  et 
intérêts  :  c'est  ce  qui  a  été  jugé  dans  l'ancienne  jurisprudence." 
Vide  also  authorities  there  cited. 

"  The  Court,  con^idering  that  défendant,  Mathilde  Nadon, 
(lid,  on  or  about  tho  l7th  July,  1869,  assault  and  beat  the 
wife  of  plaint! tf':  considering  that  défendants,  husband  and 
wife,  hâve  pleaded  jointiy  to  the  action  of  plaintiff  ;  consider- 
ing that  défendant,  Thonias  Rocheleau.  although  he  did  not 
personally  participate  in  the  délit  of  Mathilde  Nadon,  never- 
theless,  not  having  severed  in  his  defence  from  his  wife,  nuist, 
liHvonimnnev  Inen n,  nhAre  her  liability  ;  doth  overrule  the 
plea  of  défendants  and  adjudge  and  condemn  défendants, 
jointiy  and  severally,  to  pay  and  satisfy  to  plaintiff  the  suni 
of  ten  dollars,  for  the  cause  aforesaid.  with  interest  from  this 
<lay,  and  costs  :  and  the  court  doth  dismiss  plaintifTs  action 
for  any  greater  su  m.  (14  J.,  p.  194) 

Chaonon,  for  plaintiff. 

Chapleatt,  for  défendants. 
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OOUPE  DE  B0I8.-tEllTE. 


Cour  Supérieure,  Montréal,  10  mai  1869. 
Coram  Beaudry,  J. 
Paquette  DIT  Lavallée  vu  Dansereau  et  ux. 

Juge:  Que  la  noiipe  et  dépouille  d'un  demï-arpent  de  tv^çre  à  bois  de 
front,  sur  quatorze  arpentu  de  profondeur,  vendue  en  1813,  ne  donne  pas 
à  l'acquéreuret  ses  ayantp  cause  la  coupe  et  dépouille  à  perpétuité  du  boia 
sur  cet  i  m  meuble- 
Le  défendeur  a  intenté  une  action  négatoire  le  5  juin  18G8» 
dans  laquelle  il  alléguait  que,  par  un  acte  de  vente  reçu  à 
Verchères  devant  P.  Vallée,  N.  P.,  le  28  décembre  1818, 
Charles  Paquette  dit  Lavallée  avait  vendu  à  Jean-Baptiste 
Jacques  "  la  coupe  et  dépouille  d'un  demi-arpent  de  terre  à 
bois  de  front,  sur  quatorze  arpents,  plus  ou  moins,  de  profon- 
deur," etc.,  et,  après  avoir  exposé  ses  droits,  par  suite  de  diffé- 
rents contrats,  il  prétendait  que  les  déf<^ndeurs  et  leurs  au- 
teurs ont  depuis  longtemps  abattu  et  enlevé  la  coupe  et  dé- 
pouille du  bois  qui  existait  sur  ledit  immeuble  lors  de  la  pas- 
sation dé  l'acte  de  28  décembre  1813,  et  que  les  défendeurs 
ont  même,  depuis  plusieurs  années,  malgré  les  défenses  du  de- 
mandeur, coupé,  abattu  et  enlevé  des  quantités  considérables 
de  jeune  bois,  c'est-à-dire  du  bois  poussé  depuis  la  passation 
de  l'acte  du  28  décembre  1813  ;  et,  partant,  que  la  servitude  est 
anéantie.  Le  demandeur  concluait  à  l'extinction  de  cette  ser- 
vitude et  à  ce  que,  subsidiairement,  dans  le  cas  où  il  existe- 
rait encore  sur  ladite  terre  du  bois  qui  s'y  trouvait  lors  de  l'é- 
tablissement de  cette  coupe  de  bois,  et  que  les  défendeur's  au- 
raient le  droit  d'enlever,  il  fut,  par  experts,  procédé  à  consta- 
ter et  marquer  le  nombre  d'arbres  que  les  défendeurs  ont 
encore  le  droit  de  couper  et  d'enlever,  et  que,  sur  leur  rapport, 
les  défendeurs  fussent  condamnés,  sous  tel  délai  qu'il  plairait 
à  la  cour  de  fixer,  de  couper  et  enlever  les  arbres  en  question, 
et,  ce  délai  expiré,  la  servitude  éteinte.  Les  défendeurs  ont 
contesté  cette  action,  et  ont  prétendu  que  leur  droit  de  coupe 
de  bois  n'est  pas  limité  à  la  coupe  et  dépouille  pour  une  fois 
du  bois  en  question,  mais  qu'ils  ont  toujours  le  droit  d'en  cou- 
per, tant  qu'il  y  en  aurait  et  qu'il  y  en  pousserait. 

"  La  Cour,  considérant  que  les  défendeurs  ne  pouvaient 
réclamer  la  coupe  et  dépouille  à  perpétuité  du  bois  sur  l'im- 
meuble décrit  en  la  déclaration  du  demandeur  en  premier  lieu, 
mais  qu'ils  ont  droit  seulement  de  couper  les  arbres  qui  exis- 
taient lors  de  l'acte  de  vente  consenti  devant  P.  Vallée  et  con- 
frère, notaires,  le   28  décembre  1813,  sur  ledit  immeuble  ;  et 
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considérant  que  le  demantleur  a  droit  de  demander  qu'il  soit 
fixt'  une  époque  et  limite  pour  l'exercice  de  ce  droit  :  Ordonne, 
avant  faire  droit,  que,  par  experts  à  être  nommés  conformé- 
ment aux  dispositions  du  code  de  procédure,  le  27  mai  cou- 
rant, cour  tenante,  il  soit  procédé,  les  parties  présentes  ou  dû- 
ment appelées,  à  visiter  les  arbres  qui  se  trouvent  sur  ledit 
immeuble,  et  que  ceux  qui  seroht  par  lesdits  experts  jugés 
avoir  existé  lors  de  la  passation  du  susdit  acte  de  vente, 
soient  mesurés  dans  leur  circonférence,  numérotés  au  pied 
d'iceux  et  décrits  suivant  l'espèce  et  par  ordre  de  numéros 
dans  le  rapport  qui  en  sera  fait  par  les  experts,  le  ou  avant  le 
dix-sept  septembre  prochain,  pour  là  et  alors  être  ordonné  ce 
que  de  droit,  dépens  réservés  (1).  (14  J^.,  p.  195) 

DouioN,  DoRioN  et  Geoffrion,  avocats  du  demandeur. 

BÉLANOER  et  Desnoyers,  avocats  des  défendeurs. 


1!1 


WIUiS.— ADULTERINB  OHILDREN. 

Superior  Court,  Montréal,  28th  February,  1870. 

Coram  Torrance,  J. 

KiXG  va  FiLiATRAULT  et  al,  and  Tunstall  d  al,  défendants 
par  reprise  d'instance. 

Held:  Ist  That  from  and  after  the  passinf;  of  14  Geo.  8,  c.  83,  a 
testator  had  capacity  to  devine  or  beqneath  without  reser\'e,  restriction 
or  limitation. 

2nd  That  from  and  after  the  passing  of  41  Geo.  'S,  c.  4,  a  testator  had 
a  rijïht  to  bequeath  in  favour  of  any  person  or  j^raons  whatsoever, 
without  reserve,  restriction  or  limitation. 

;ird  Tiiat  a  bequest  by  a  testator  who  died  in  1799,  in  favoiir  of  an 
adultérine  bastard,  whoonly  liad  a  right  to  the  bequest  in  1835,  is  to  be 
considered  as  regards  its  validity  relatively  to  the  time  at  which  the 
right  cornes  into  eflTect. 

Per  Curiam  :  This  is  a  petitory  action,  brought  to  obtain 
possession  of  the  seigniory  of  Lacolle  or  Beaujeu,  with  a 
demand  for  rents,  issues  and  profits.  The  action  was  instituted 
in  1864.  The  plaintiff  sets  forth  his  title  in  three  counts.  The 

(1)  Le  30  décembre  1869,  le  jugement  suivant,  MaO'Cay,  J.,  fut  rendu  sur 
le  rapport  des  experts  :  "  La  t!our  homologue  le  rapport  d'experts,  pour  être 
"  suivi  et  exécuté  selon  sa  forme  et  teneur,  en  conséquence,  ordonne  et  en- 
"  joint  aux  défendeurs,  sous  le  délai  de  douze  mois  à  compter  de  ce  jour,  de 
"  couper  et  enlever  les  70  arbres  mentionnés  audit  rapport,  etc.  Et  après  que 
"  les  défendeurs  auront  ainsi  coupé  et  enlevé  les  susdits  70  arbres,  ou  après  le 
"  délai  expiré,  à  défaut  par  eux  de  ce  faire,  ladite  servitude  de  coupe  et  dé- 
"  pouille  de  bois  sera  et  est,  par  les  présentes,  déclarée  éteinte  et  anéantie 
"  etc.,  les  frais  de  l'expertise  divisés  entre  les  parties,  chaque  partie  payant 
"  SCS  propres  frais  star  l'action." 
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tirai  count  allèges  that  (ialtriel  Christie,  in  his  lifotiino  a 
gênerai  in  his  then  Majeaty's  ariny,  was  proprietor  in  pos- 
session of  Lacolle  or  de  Beaujeu,  and  died  in  or  about  tlie 
year  1799,  leaving,  as  his  sole  heir-at-law,  his  son  Napier 
Ohristie,  who  had,  heforo  then.  assunied  the  name  of  Burton, 
and  was  then  known  as  Napier  Cliristie  Burton,  and  took 
possessioti  of  the  seigniory  :  that  he  made  his  will  dated  20tli 
December,  1834,  and  codicil  dated  23rd  Deccmber,  1834, 
whereby  he  devised  his  estâtes  to  (îeorge- Burton  Hamilton, 
William-Henry  King  and  Edme  Henry,  their  heirsand  assigns, 
upon  certain  trusts  (which  are  set  forth)  first  in  favour  of 
Christiana  (otherwise  Annlia  Christie)  Harinar,  the  only  child 
of  the  testator's  natural  daughter,  Mary  Harrnar  and  her  issue, 
and,  failing  thein,  then  in  favour  of  plaintiff  :  that  the  testator 
died  in  the  year  1835  without  issue  ;  tha'  Christiana  Harniar 
died  on  the  3rd  April,  1847,  without  such  issue,  and  plaintiti' 
then  becaine  entitled  to  the  said  real  cstate.  The  second  count 
sets  forth  that  Gabriel  Christie  was  proprii^tor  in  possession 
of  the  said  seigniory  ;  that  he  made  his  will  dated  13th  May, 
1789,  whereby,  inter  alia,  he  devised  his  estâtes  to  his  eldest 
son,  Napier  Christie,  and  the  heirs  maie  of  his  body,  and,  for 
default  of  such  issue,  to  the  use  of  the  heirs  niale  of  the  bofly 
of  him  the  testator,  and,  failing  them,  to  the  use  of  the 
testator's  natural  son,  James  Christie,  and  the  heirs  maie  of 
his  body,  and.  failing  them,  there  was  a  similar  bequest  to 
Gabriel  Plenderleath  and  the  heirs  maie  of  his  body,  to 
George  Plenderleath  and  the  heirs  maie  of  his  body,  to 
William  Plenderleath  and  the  heirs  maie  of  his  body  succes- 
sively,  and,  failing  then  then  to  the  use  of  the  testator's 
brother,  William  Christie,  and  his  heirs  forever  ;  that  William 
Christie  died  about  1 794,  and  James  Christie,  Gabriel  Plender- 
leath. and  George  Plenderleath  also  died  in  the  lifetime  of  the 
testator,  without  issue  or  heirs.  There  follows  an  .allégation 
which  raises  the  chief  contestation  in  this  case  :  "  That  the  will 
"  of  Gabriel  Christie,  as  well  by  the  laws  of  England  as  by 
"  the  laws  of  Lower  Canada,  was  anû  !?  inoperative,  null  and 
"  void,  in  so  far  only  as  the  f»h,me  reh-tes  to  James  Christie, 
"  Gabriel  Plenderleath,  George  l^îe'jderleath  and  Willia.n 
"  Plenderleath,  who  were,  and  ea>\n  und  every  of  them  being, 
"  as  plaintiff  avers,  adultérine  bastards,  children  of  Gabriel 
"  Christie,  and  the  offspring  of  the  adultérine  intercourse  and 
"  co-habitation  of  Gabriel  Christie,  had  with  Rachel  Plender- 
"  leath,  whilst  he,  Gabriel  Christie,  was  joined  in  matrimony 
"  with  his  wife,  Sarah  Christie  ;  "  that  the  testator  died  on  the 
20th  January,  1799,  and  Napier  Christie  Burton  then  became 
proprietor  in  pos.se8sion  of  the  said  estâtes.  The  second  count 
then  recites  the  will  of  Napier  Christie  Burton  and  concludes 
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likt*  the  first  count.  ïlie  third  count  Het«  forth  the  will  ot' 
(iiihiit'l  ChnMtie;  tben  that  William  ChriNtie  «lied  in  1794: 
tliiit  James  Christie,  Gabriel  Plenderleath  and  George  Plen- 
(Itilcatli  die<l  without  issue,  in  the  lifetinie  of  Gabriel  Cbristi*'  ; 
timt  (Jabriel  Christie  died  on  the  20th  January,  1790,  without 
hoir  inale,  except  Napier  Christie  Burton,  and  that  William 
Plenderleath  died  without  issue  in  1846;  that  Napier  Christie 
Burton  was  sole  heir-at-law  of  U  illiam  Christie,  at  the  tinie 
of  bis  death.  The  third  count  then  recites  the  will  of  Napier 
(îliristie  Burton, and  the  codicil  aiready  referred  to,and  allèges 
tlic  deaths  of  Napier  Christie  Burton,  in  1835,  nnd  Christinna 
Haniiar,  in  1847,  without  having  married  and  without  having 
exereised  the  power  of  sale  given  by  said  will,  "and,  whereas, 
"  by  the  events  aforesaid,  Napier  Christie  Burton  became 
"  (.'utitled,  as  the  sole  heir-at-law  of  William  Christie  deceased, 
"  to  the  remainder  in  fee  simple  or  absolutely  to  his  residuary 
"  real  estate  ;  and  plaintif}',  Henry-John-Styring  King.  is  now 
"  entitled,  in  fee  simple  or  aV>solutely,  under  the  will  of  Napier 
"  Christie  Burton,  to  the  estate  and  property  thereby  devised 
"  and  bequeathed  :  "  that  the  said  tief  is  comprised  in  this  estate  : 
tliat  the  renten  constituée»  of  the  seigniory,  representing  lodu 
cf  vevteH  and  casual  dues,  represent  the  capital  sum  of  S19,- 
273.58  ;  the  annual  rent  being  $1,156.41,  payable  2nd  January 
and  Ist  July  of  each  year,  and  rentes  constituées  representing 
cens  et  rentes,  represent  the  capital  sum  of  $56,628.75,  the 
annual  rente  being  $3,397.72^,  payable  on  the  2nd  January 
and  Ist  July  ;  that  défendants,  in  1845,  took  possession  of  the 
seigniory,  and  hâve  since  received  and  converted  to  theirown 
use  the  rents,  issues  and  profits,  to  plaintift's  damage,  of 
£100,000.  The  conclusions  are  the  ordinary  conclusions  of  an 
action  <nt  pétitoire.  The  défendants  bave  met  the  action  by 
several  pleas.  The  first  is  a  défense  au  fond  en  droit  to  the 
whole  déclaration,  alle^ing,  in  efiect,  that  the  allégations  are 
inconsi.stent  and  irreconcilable  with  one  another,  the  allégations 
of  the  first  count  stating  a  condition  of  things  which,  accord- 
ing  to  the  allégations  of  the  second  and  third  count  was  not, 
and  did  not  exist,  and  the  second  count  alleging  nullities  of 
substitutions,  which  substitutions  the  third  count  admits  the 
validity  of.  The  second  plea  is  a  défense  en  droit  to  the  second 
count,  and,  in  effect,  takes  issue  on  the  proposition  of  law  of 
plaintiff  that  a  bequest  to  an  adultérine  bastard  is  null  and 
void.  The  third  plea  is  a  défense  en  droit  to  the  third  count, 
as  alleging  that  Napier  Christie  Burtci;  could  be  heir  of  his 
uncle,  living  his  father.  The  fourth  plea  allèges  that,  by  the 
codicil  to  the  will  of  Napier  Christie  Burton,  the  bequest  to 
plaintiff  was  conditional,  and  to  take  effect  only  on  and  after 
plaintiff  taking  the  name  of  Christie.  and  using  the  arms  of 
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Christie  and  no  other,  and  that  plairtiffhad  never  done  so.  Tlie 
fifth  plea  raised  the  sanie  objection,  and  alleged  that  tne  taking 
of  the  name  and  using  the  arnis  wei'o  a  condition  précèdent  to 
plaintift'niaking  his  claim,  and  that  he  had  not  fultilled  the  con- 
dition. The  sixth  plea,  at'ter  invoking  the  wills  of  Gabriel  Chris- 
tie and  Napier  Christie  Burton,  sets  forth  a  deed  or  transac- 
tion between  Napier  Christie  Burton  and  Sarah  Christie,  the 
widow  of  Gabriel  Christie,  whereby  she  renouneed  in  favour 
of  Napier  Christie  Burton  certain  claims  which  she  liad  xipon 
the  estate  of  the  testator,  and  the  plea  said  that  Napier  Chris- 
tie Burton  held  and  possessed  the  said  estate,  not  as  heir-at- 
lavv  of  the  testator,  but  as  his  devisee  and  under  the  said  tran- 
saction, and  subject  to  their  ternîs  and  words  under  the  sub- 
stitution and  ehart/e  de  recuire  set  forth  in  them  ;  that  Napier 
Christie  Burton  died  without  an  heir  maie;  that  William 
Plenderleath  Christie  then  took  the  said  estate  under  his 
father's  will,  and  was  in  possession  until  his  death  in  1845, 
when  he  died  childless,  leaving  a  will  and  codicil  and  bequest 
in  favour  of  James  Tunstall,  the  ancestor  of  défendant  Tun- 
stall.  The  seventh  arid  eighth  pleas  also  invoke  the  deed  or 
transaction  of  date  8th  August,  1800,  and  the  7th  plea  spe- 
cially  dénies  that  Gabriel  Christie  Burton  was  heir-at-law  of 
William  Christie.  The  ninth  plea  invokes  the  prescription  of 
possession  in  défendants  and  their  <iutetir.s  of  twenty  years, 
and  the  tenth  plea  invokes  a  similar  prescription  of  ten  yeai's. 
The  eleventh  plea  allèges  the  good  faith  of  défendants,  and 
that  they  cannot,  therefore,  be  liable  for  the  rents,  issues  and 
profits  beFore  institution  of  the  action,  and  allèges  impenses 
déhonrsécst  to  the  amount  of  £5000.  The  last  plea  is  the  gên- 
erai i.ssue.  The  plaintiflfs  answers  are  gênerai,  except  that  he 
demurs  to  the  fourth  and  fifth  pleas,  which  invoke  the  condi- 
tion in  the  will  of  Napier  Christie  Burtcm,  that  plaintiff 
should  take  the  name  and  use  the  arms  of  Christie.  With  res- 
pect to  the  proof,  there  is  no  difficulty,  but  important  ques- 
tions of  law  hâve  been  submitted  to  the  judgment  of  the 
court.  The  court  would  first  dispose  of  the  défevse  tm  droit 
to  the  whole  déclaration,  an<l  the  three  counts  thereof,  by 
s  '  ing  that  it  is  of  opinion  that  the  matters  set  up  by  this 
(!■  "iiurrer  are  rather  matters  for  a  preliminary  plea  or  excep- 
tion d"  cumul,  under  C.  P.  C,  arts  15  and' 120,  §  6.  The 
first  demurrer  of  défendants  is,  therefore,  dismis.sed.  On  the 
other  hand,  the  court  is  of  opinion  to  maintain  tl»e  denuir- 
rer  of  defendaîits  to  the  third  count  of  the  déclaration.  The 
court  also  dismi.sses  the  answers  in  law  of  plaintiff  to  the  4tli 
and  5th  pleas,  because  the  answers  rather  allège  matters  which 
are  proved  by  the  will  than  shewn  by  the  pleading  demurred 
to.    Reviewing  next  the  remaining  pleas  of  défendants,  the 
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court  is  of  opinion  to  overrnle  the  pleas  which  invoke  the  deed 
(Il  t-ansaction  of  the  8th  AugUfU,  1800,  and  the  pleas  of  pres- 
cription as  not  proved.  The  important  question  reiuains,  upon 
wliich  pkintiff'iias  laid  most  stress,  and  wliich  is  raised  by  tlie 
socoiid  count  of  the  déclaration  and  hy  the  défense  au  fovd  t  a 
iJ  l'oH  ioi\\At  count:  naniely  whether  the  bequest  made  by  the 
will  of  General  (Jabriel  Christie,  in  favour  of  his  natural  son, 
William  Plenderleath,  being  an  adultérine  bnstard,  born  of 
tlie  illicit  intercourse  of  his  father  with  Rachel  Plenderleath, 
(hiriufï  his  marriage  with  Sarah  Christie,  was  inoperative  and 
null  and  void.  There  is  no  doubt  whatever  that,  by  the  old 
law  of  Lower  Canada,  at  the  tirne  of  the  conquest,  in  1759, 
siicli  a  bequest  was  void,  except  as  to  aliments,  and  the  testa- 
tor  and  the  legatee  were  alike  incapable,  the  one  to  bequeath 
fiiitl  the  other  to  receive.  7  Pothier,  édition  de  1778,  Z^07?a- 
fi.ons  Tesftnneiituirefi,  p.  'Ml  ;  Idem,  même  vol.,  Donationfi 
Entre-vif»,  p.  449,  VVe  hâve  next  the  important  provi- 
sion of  the  Québec  Act,  so  familiar  to  the  bar,  14  (Jeo.  3, 
cliap.  83,  s.  10,  in  thèse  words:  "  It  shall  and  may  be  lawful 
for  every  person  that  is  owner  of  any  lands,  goods  or  crédits, 
in  his  or  her  lifetime,  by  deed  of  sale,  gift  or  otherwise,  to 
devise  or  bequeath  the  same  at  his  or  her  death,  by  his  or  her 
last  will  and  testament,  any  !aw,  usage  or  custom  heretofore 
or  now  prevailing  in  the  Province  to  the  contrary  hereof  in  any 
wise  notwithstanding,  &c."  l)id  that  clause  remove  tlte  pre- 
vious  incapacity  of  a  testator  to  niake  such  a  bequest  ?  It  is 
large  and  unlimited  in  its  expressions.  But  plaintiff  con tends 
that  the  previous  law  was  a  law  of  public  order  and  morality 
atid  could  not  be  repeah'd,  except  by  language  showing  that 
the  legislator  intende<l  to  innovate  upon  and  départ  from  its 
wise  provisions  in  the  matter  of  adulterous  chihlren.  Mailher 
de  Chassât,  InferpréUifinv  des  Lois,  pp.  197,  200  et  210  ;  Sedg- 
wick,  On  Sfafntorij  and,  ConsfituAumal  Larrs,  pp.  123,  7,  8  : 
Dwarris,  Ov  Statut  es,  \,x>-  514,  519,  532,  533,  563,  604,  621  and 
t)-2(i.  The  court  bas  always  understood  that  the  Act  of  1774 
took  away  the  incapacity  of  the  testator,  and,  with  ail  défér- 
ence to  the  opinions  ably  expressed  in  a  différent  .scnsc,  holds 
to-day  to  the  opinion  that  the  incapacitj?^  of  the  testator  was  re- 
iiioved  in  1774,  l»y  the  Act  in  question.  We  theM  find  this  Act 
il)  force  in  1789,  when  the  testator  made  the  bequest  in  favour 
of  tlu'  adultérons  i.ssiie  of  '-is  intercourse  with  Rachel  Plender- 
Itatli.  We  cotne  next  to  tue  important  question  as  to  the  inca- 
pacity  of  the  legatee,  William  Plenderleath,  to  take,  underthe 
will  ot  his  father,  (Jeneral  Chnstie.  At  what  date  is  that  capa- 
city  or  incapacity  to  exist  i  Is  it  at  the  date  of  the  will  of  the 
ttstiitor,  in  1789^  orat  the  date  of  the  death  in  1799,  or  at  the 
tiiiiewhenWilliam  Plenderleath  took  the  .substitution,  opened 
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in  1835  by  the  death  of  Napier  Christie  Burton,  the  legitinmtc 
son  of  his  father,  General  Christie.  The  question  is  an  impor- 
tant one,  as  by  the  Provincial  Act  of  1801,  41  Geo.  3,  cap.  4, 
the  same  large  ternis,  which,  by  the  Act  of  1774,  are  applied 
to  the  capacity  of  testators,  give  a  capacity  to  take  to  legatees. 
By  the  Act  of  1801,  a  testator  niight  bequeath  to  any  person 
whatever,  any  law,  usage  or  custom  to  the  contrary  notwith- 
standing.  The  court  would  hère  say,  entre  'parenthèse,  that  it 
does  not  think  that  that  Act  can  in  any  sensé  be  regarded  as 
rétroactive.  It  is  only  prospective.  With  respect  to  the  capacity 
of  legatees  to  receive,  a  short  rule  is  held  down  by  the  C.  C, 
article  838  :  "  The  capacity  to  receive  l:>y  will  is  considered  rela- 
tively  to  the  tinie  of  the  death  of  the  testator  ;  in  legacies  the 
effect  of  which  remains  suspended  after  tlie  death  of  the  tes- 
tator, whether  in  conséquence  of  a  condition,  or  in  the  case  of 
a  legacy  to  children  not  yet  born,  or  of  a  substitution,  this  capa- 
city is  considered  relatively  to  the  time  at  which  the  right 
cornes  into  effect,  &c."  There  is  also  a  case  of  Haniilfon  et  al.  vs 
Plenderleath  GhriMie  (1),  in  which  the  very  question  now  be- 
fore  the  court  was  discussed  and  a  formai  opinion  expressed  by 
the  Court  of  Appeals  (coinposed  of  BoWEN,  PanET,  BéDARU  and 
Gairdner,  Justices)  at  Québec,  on  lOth  March,  1845.  That  opi- 
nion was  criticised  at  the  bar  as  not  a  formai  judgment  of  the 
court,  inasmuch  as  the  court,  although  it  e.xpressly  enunciated 
its  opinion,  did  not  décide  the  case  on  its  merits,  but  merely  set 
aside  ail  proceedings  taken  in  it  from  the  death  of  the  pîain- 
tiff,  Napier  Christie  Burton,  when  the  executors  of  his  will 
(irregularly  as  the  Court  of  Appeals  thought)  took  up  the 
instance  as  plaintiff's  par  reprim.  It  has  certainly  not  of  lat'' 


(1)  Dans  les  donations  entre-vifs  l'acte  reçoit  sa  perfection  au  moment  où  il 
est  fait,  et  il  faut  que  le  donateur  ait  alois  la  capacité  de  donner  et  le  dona- 
taire la  capacité  de  recevoir.  Dans  les  testaments,  la  capacité  du  testateur  se 
considt<re  au  temps  de  son  testament,  et  la  capacité  de  recevoir  par  testament 
se  considère  au  temps  du  décès  rlu  testateur  ;  mais  lorsqu'il  y  a  substitution, 
la  capacité  de  recevoir  par  l'appelé  se  considère  an  temps  de  l'ouverture  de  lu 
substitution  en  sa  faveur.  Sous  l'ancien  droit  français  qui  était  en  vigueur  en 
ce  pays  avant  la  passation  du  statut  impérial  de  1774,  14  (îeo.  3,  ch.  83,  li-s 
bâtards  adultérins  et  incestueux  étaient  capables  de  donations  et  legs  d'ali 
ments,  mais  ils  étaient  incapables  de  toute  autre  donati<m.  Parce  statut  impé- 
rial, l'incapacité  de  donner  fut  enlevée  quant  au  testateur,  et  p^r  le  statut 
provincial  de  1801,  41  <îeo.  3,  ch-  4,  les  incapacités  de  la  part  des  bâtards 
adultérins  de  recevoir  par  testament  furent  aussi  enlevées.  t)'aprè8  ces  prin- 
cipes, une  tlisposition  testamentaire,  contenue  dans  un  testament  fait  en  1789, 
par  ltu[uelle  le  testateur  donne  ses  biens  à  sou  fils  légitime  et  le  grève  de  subs- 
titution en  faveur  de  son  fils  naturel,  bâtard  a<lultérin,  tloit  avoir  son  effet  en 
faveur  de  ce  dernier,  si  la  substitution  ne  s'est  ouverte  pai'  le  décès  du  fils  légi- 
time, en  faveur  du  bâtard  adultérin,  qu'après  la  passation  du  statut  de  1801, 
qui  a  enlevé  toute  incapacité  de  la  part  des  bâtards  adultérins,  de  recevoii' 
par  testament,  la  capacité  de  recevoir  par  l'appelé  a.  une  sulwititution  devant 
se  considérer  au  temps  de  l'cniverture  de  la  substitution.  {Hami/loii  l'f  al.  t'I 
Pfciitlfrlcafh,  Cour  d'Appel,  Québec,  mars  IS4.'),  infirmant  le  jugement  de  lu 
V.  B.  R..  10  octobre  1839,  2  Rev.  de  Lég.,  p.  I,  et  2  R.  .1.  R.  Q.,  p.  VM) 
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years  been  the  practice  of  our  courts  to  pronounce  an  opinion 
whiclî  has  not  culminated  in  a  judgment:  but  the  courts  of 
France  bave  frequently  put  an  end  to  litigation,  bet'ore  it 
coulfl  be  closed  by  a  judjjment,  by  letting  the  parties  know, 
iiendinf?  the  contestation,  what  the  opinion  of  the  court  on 
tlie  iiierits  was.  In  the  case  iinder  considération  the  judgment 
appealed  from  was  a  judgment  of  the  Court  of  King's  Bench, 
cornposed  of  Pyke,  Rolland  and  Gale,  Justict-s,  at  Mon- 
tréal, on  the  lOth  October,  1839.  This  judgment  was  against 
the  plaintiff,  who  sought  a  judgment  from  the  court,  declar- 
ing  tliat  the  bequest  in  iavour  of  William  Plenderleath 
Christie  was  inoperative,  null  and  void  as  made  in  favour  of 
lin  adultérine  bastard.  At  the  présent  moment,  therefore,  the 
matter  stands  thus  :  We  hâve  the  article  838  of  the  C.  C.  affir- 
tiiing  that  the  capacity  of  the  legatee  in  legacies,  the  etfect  of 
which  is  suspended  by  a  condition  or  substitution  (as  in  the 
pre.sent  case  the  legticy  to  William  Plenderleath  was  suspended 
till  1835),  is  considered  relatively  to  the  time  at  which  the 
right  conios  into  effect.  In  the  next  place,  we  hâve  the  judg- 
ment at  Montréal,  on  the  lOth  October,  1839,  and  the  opinion 
»jf  the  (Jourt  of  Appeals  in  the  same  sensé  on  the  lOth  Mardi, 
1845.  It  is  humbly  stibmitted  that  the  duty  of  the  court  now 
hère  requires  it  to  follow  in  the  footsteps  of  the  sworn  admi- 
iiistratora  of  the  law  who  hâve  alread}*  formally  adjudged  this 
matter.  The  opinion  of  this  court  is,  therefore,  that  the  action 
of  plaintiff  should  be  dismis.sed. 

"  ïhe  court,  considering  that  the  (léfen.se  en  droit  by  de- 
fendants  tirstly  pleaded  to  the  acti<m  and  demand  of  plaintiff 
allèges  matters  which  should  hâve  been  pleaded  b\'  an  excep- 
tion die  cariiul,  or  other  preiiminai-y  plea,  and  not  by  a  défenm 
en  droit,  doth  dismiss  the  saine  with  co.sts  ;  considering  that 
Napier  Christie  Hurton  was  not  heir-at-law  of  his  uncle 
William  Chistie,  in  the  lifetime  of  his  father  (Jabriel  Christie, 
as  orronuously  alleged  by  the  third  count  of  the  déclaration 
of  plaintiff,  doth  maintain  the  défense  en  droit  of  défendants 
tu  the  third  count  and  dismiss  the  third  count,  with  costs  : 
Olisidering  that  the  answers  in  law  by  j)laintift',  pleaded  to 
the  fourth  and  tifth  pleas  of  défendants,  allège  against  said 
pieas  matters  which  are  matters  of  prooï,  and  do  not  appear 
by  the  plea«j,  doth  dismiss  the  said  answers  in  law  with  costs: 
considering  that  défendants  hâve  not  proved  the  pleas  inv<»- 
king  the  deed  of  date  the  lOth  August,  1800,  nainely  the 
ploas  by  them  sixthly,  seventhly  and  eighthly  pleaded  to  the 
action  and  demande  of  plaintiff,  and  bave  not  pnjved  the 
pleas  of  prescription  of  10  and  20  years  respectiv'ely,  namely 
tlie  pleius  by  theni  ninthly  and  timthly  pleaded  to  the  action 
and  d('movde,*U>i\\  dismiss  the  sai»l  sevcral  pleas  ;  consitlering, 
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furtlier,  that,  by  law  and  the  jurisprudence  of  the  courts  of 
this  Province,  the  testator,  Gabriel  Christie,  had,  since  the 
passing,  by  the  Parlianient  of  Créât  Britain  and  Ireland,  of 
the  Act  nuuibered  chapter  83  of  the  Acts  passed  in  the  14th 
year  oi  his  late  Majesty  George  III,  capacity  to  dispose  of 
his  estate  and  property  without  i-eserve,  restriction  or  limita- 
tion J  considering  that,  from  and  after  the  passing  of  the  Act 
of  the  late  Province  of  Lower  Canada,  nunibered  chapter  4  oi 
the  Acts  passed  in  the  41st  year  of  the  reign  of  his  said  Ma- 
jesty, a  testator  had  a  right  to  bequeath  in  favour  of  any 
person  or  persons  whatsoever,  ail  and  every  his  or  her  lands, 
goods  ov  crédits,  v^'ithout  reserve,  restriction  or  limitation  : 
considering  that,  by  law  and  the  jurisprudence  of  the  said 
late  Province  of  Lower  Canada,  William  Plenderleath  Christie 
had  capacity  to  take  the  bequest  niade  to  hini  by  the  will  of 
the  testator,  Gabriel  Christie,  at  the  date  of  the  death  of 
Napier  Christie  Burton,  to  wit,  in  the  year  1835,  whcn  the 
substitution  in  favour  of  William  Plenderleath  Christie  took 
elfoct;  doth  maintain  the  défense  en  droit  by  défendants 
pleaded  to  the  second  count  of  the  déclaration  of  plaintiff, 
with  costs  ;  considering,  finally,  that  plaintiff  hath  not  proved 
the  Hiaterial  allégations  of  his  déclaration,  doth  dismiss  tiie 
action  and  demayule,  and  also  the  pétition  for  the  nomination 
of  a  séquentre.  of  plaintiff,  with  costs."   (14  J.,  p.  197) 

Rose  &  Ritchie,  for  the  plaintiff. 

R.  Laflamme,  Q.  C,  counsel  for  plaintiff. 
.  Mackay  &  AusTiN,  for  the  défendants. 

F.  Gkifkin,  Q.  C,  and  A.  A.  Dorion,  Q,  C,  counsel  for  de- 
fendants. 


BREF  DE  PROHIBITICN. 

Cour  Supérieure,  Saint- Hyacinthe,  22  novembre  1866. 

.        Coram  Sicoïte,  J. 
■.>■'" 
DURORD  vs  BoiviN,  percepteur  du  Revenu  de  l'Intérieur. 

Jugé:  \°  Que  les  deux  juges  de  paix  qui  ont  reçu  la  plainte  et  signé 
le  bref  d'assignation  en  vertu  de  la  clause  14  du  cli.  18  de  la  27  et  :i8 
Victoria,  ont  seuls  juridiction  pour  juger  finalement  la  cause  ;  qu'un 
autre  juge  de  paix  ne  peut  s'immiscer  dans  l'affaire  et  juger,  que  si  l'un 
des  deux  premiers  est  absent,  et  que  si  celui  qui  est  préeent  consent  à 
ce  que  cet  autre  juge  de  paix  siège  avec  lui,  la  conviction  doit  consta- 
ter que  ce  troisième  juge  de  paix  sit  ge  en  l'absence  de  l'un  de  ces  deux 
r>  .miers  magistrats  et  du  consentement  de  l'antre. 

2"  Que  la  conviction  doit  contenir  l'adjudication  sur  le  fait  qni  consti- 
tue la  base  do  la  conviction  ;  et  que  renonciation  dans  Ifi  conviction 
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"  qu'il  résiUte  pkinement  de  la  preuvt  que  le  défend<ur  a  vendu  sans  liçcHce 
"  iIi-R  liqwurs  ^pirilutuses  "  n'est  pas  une  adjudication  suttisanto. 

:>'■'  Qu'en  règle  générale,  les  juges  de  paix  doivent  ailjuger  sur  les 
exceptions  i(ui  attaquent  leur  juridiction  on  qui  réclament  des  exemp- 
tions, afin  de  permettre  aux  Cours  Supérieuies  d'apprécier  la  justice  de 
ces  exceptions. 

4"  Que  l'écrit  suivant:  "Reçu  de  M.  Dubord  trente-quatre  piastres 
"  pour  payer  une  licence  d'auberge  pour  laquelle  il  a  obtenu  le  certificat 
"  (lu  conseil  de  comté  de  Bagot  en  date  de  ce  jour.  Saint-Hyacinthe,  13 
"juin  18()6,  Léonard  Boiviii,  Percepteur  du  Revenu  de  l'Intérieur,"  doit 
protéger  le  défendeur  et  l'exempter  de  l'amende  sur  une  poursuite  de 
vente  de  boisson  sans  licence. 

ô"  Que  le  bref  de  prohibition,  dans  l'espèce,  a  été  |)ris  avec  raison  et 
doit  être  maintenu,  mais  sans  frais  contre  le  percepteur  du  revenu,  par- 
ce qu'il  est  u.i  officier  public  et  comme  tel  représente  la  Couronne. 

Eli  mars  18(56,  le  conseil  du  comté  de  Bagot  passe  un  règle- 
Uioiit  concernant  la  vente  des  boissons  dans  le  comté,  et  statue 
qu'aucune  licence  pour  tenir  un  hôtel  et  détailler  des  boissons 
ne  sera  accoi'dée  ijue  sur  la  production  d'un  certificat  approu- 
vé par  le  conseil  local  et  celui  du  comté,  et  en  par  rappli()uant 
payant  dix  piastres  au  conseil  de  comté.  Dubord,  qui  demeure 
au  village  d'Acton-Vale,  présente  au  conseil  de  cette  dernière 
localité,  le  i]e.us^  avril,  un  certiticat  des  électeurs,  (|ui  est  con- 
tinué par  le  conseil  local  le  même  jour,  et  le  13  juin  suivant 
le  conseil  de  comté  approuve  le  certificat  de  Dubord  <|ui  paie 
les  dix  piastres  exigées  par  le  règlement  du  mois  de  mars. 
Mais  le  conseil  local  (l'Acton-Vale  avait,  le  16  avril,  passé  une 
résolution  pour  annuler  sa  résolution  du  2  avril  approuvant 
le  certiticat  de  Dubord.  Lo.  13  juin,  Dubord,  muni  de  tous  les 
documents  nécessaires,  se  présente  chez  le  défendeur  pour 
avoir  sa  licence,  lui  paie  la  somme  d'argent  exigible,  et  ce  der- 
nier lui  donne  le  i'e(;u  mentionné  ci-dessus  et  promet  de  lui 
donner  sa  licence.  Le  détendeur  refuse  ensuite  de  donner  la 
licence  à  lacjuelle  avait  droit  Dubord.  Quelque  temps  après 
Dubord  est  poursuivi  pour  avoir  vendu  sans  licence,  depuis  le 
bS  juin,  des  boissons  enivrantes;  l'assignation  est  signée  par 
deux  juges  de  paix,  Turcot  et  Malhiot.  Dubord  plaide  à  cette 
poursuite  et  les  juges  de  paix  Turcot  et  Dufort  rendent 
jugement  le  7  ^eptelnbre  18(56  contre  Dubord,  le  condamnant 
à  payer  une  amende  de  $50.00  et  les  frais,  et  à  deux  mois 
d'emprisonnement  à  défaut  de  paiement  de  l'amende  et  des 
frais.  Dubord  se  pourvoit  contre  ce  jugement  par  un  icrit  de 
pivli'ibttUni. 

SicoTTE,  J.  :  Nul  doute  (jue  le  droit  tle  surveillance  accordé 
aux  Cours  Supérieuies  sur  les  autres  tribunaux,  peut  s'exer- 
cer au  moyen  du  ^vrit  de  proli  Ihition.  Il  n'est  pas  nécessaire 
pour  l'obtenir,  de  déclarer  (ju'il  n'y  a  pas  d'autre  moyen  de 
},'urantir  ses  droits  :  mais  il  suffit  de  se  plaindre  que  les 
juives  < le  paix  n'avaient  pas  de  juridiction,  qu'ils  ont  procédé 
injustement,  oppressi veinent,   ou   irrégulièrement,  ainsi   (juo 
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l'enseigne  HawkinH  :  "  For  proceedin^  without  juridiction, 
"  for  proceeding  unjustly,  oppressively,  or  irreg-'ilarly,  for 
"  refusing  to  do  justice,"  ainsi  i\ne  l'enseigne  raley  (122). 
On  peut  résumer  les  moyens  invo(|ués  contre  la  condam- 
nation, de  la  manière  suivante:  1*^  Le  tribunal  qui  a  con- 
damné n'est  pas  celui  désigné  par  la  loi  ;  par  conséquent,  pas 
de  juridiction  et  pas  de  tribunal.  2*^  Une  condamnation  sans 
conviction  d'oft'ense,  et,  par  conséquent,  pas  de  condamnation 
légale.  3*^  Pas  de  vente  illégale  de  boissons,  pas  d'offence, 
attendu  la  prétention  d'uu  droit  et  la  preuve  faite  de  ce  droit. 
4*^  Il  y  a  eu  irrégularité,  faute  d'adjuger  sur  les  exceptions 
invoquées  par  le  défendeur.  5"  Il  y  a  eu  injustice,  oppression, 
en  permettant  au  percepteur  de  revenu  de  se  faire  juge  de  la 
légalité  d'un  règlement  municipal,  et  de  rappeler  le  permis  de 
vendre  (ju'il  avait  donné,  comme  nul  Sur  les  deux  premiei*» 
moyens,  voici  des  règles  et  des  principes  applicables,  fondés 
sur  la  loi,  '■  "  sprudence  et  l'esfeence  de  ce  qui  constitue  lu 
juridictior  ic  'ugements.  Tout  jugement  doit  être  rendu 
par  les  ju,  j.  ^ue  la  loi  a  institués,  et  (lui  sont  désignés  pour 
constituf  r  le  tribunal  investi  de  juridiction  sur  la  matière.  Si 
la  loi  iui  jiZi-  c  «nmtn*.  l'absence  d'un  des  juges  doit  être  sup- 
pléée, cela  doit  u^.pa>vi.ae  drns  le  jugement  même,  autrement, 
le  jugement  paraît  avoir  été  rendu  par  un  autre  tribunal  que 
celui  que  la  loi  désigne.  Cela  est  de  toute  justice,  car  les  juge- 
ments décident  de  choses  qui  intéressent  toujours  gi'andement 
l'honneur,  les  biens  des  citoyens.  Leur  composition  est  déter- 
minée d'avance  par  la  loi.  Les  jugements  ne  sont  \alables 
qu'autant  qu'ils  s(mt  rendus  par  le  tribunal  réglé  par  la  loi. 
Le  tribunal  désigné  et  créé  par  le  statut  pour  juger  la  matière 
dont  il  s'agissait  était  les  deux  magistrats  devant  lesquels  la 
plainte  avait  été  faite  et  qui  avaient  signé  le  bref  d'assignation. 
La  clause  14  du  chap.  18des  statutsde  1 864  veutiju'aucun  autre 
magistrat  ne  puisse  siéger  ou  prendre  part  daris  l'affaire,  excepté 
si  les  deux  premierr  sont  absents,  ou  à  raison  de  l'absence  de 
l'un  deux,  et,  dans  ce  cas  même,  avec  l'assentiment  de  l'autre 
juge  de  paix. c'est  le  tribunal  spécial.'et  le  seul  compétent  à  juger 
i'art'aire.  Il  est  de  règle  que  les  formes  constitutives  d'un  juge- 
ment doivent  être  constatées  par  le  jugement  même,  et  que 
l'omission  d'une  seule  en  empoi'te  la  nullité  :  or  une  des  formes 
essentielles  et  constitiitives  d'un  jugement,  c'est  qu'il  y  soit 
énoncé  par  qui  le  jugement  a  été  rendu,  et  comment  et  pour- 
quoi, à  défaut  des  juges  titulaires,  d'autres  ont  été  appelés  et 
ont  jugé  i  si  la  loi  donnait  tel  pouvoir  à  d'autres  personnes  ! 
Dans  le  but  de  mieux  réprimer  l'intempérance,  le  législateur  a 
voulu  que  l'offense  ne  pût  être  jugée  que  par  des  juges  saisis 
de  la  plainte,  et  empêclier  les  parties  accusées  de  changer  la 
composition  du  tribunal,  en  y  appelant  des  hommes  préjugés 
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par  les  intérêts  ou  les  passions.  Quand  il  y  a  euipèchenieiit,  par 
l'iibsetice,  à  constituer  le  tribunal  tel  que  réglé,  celui  cjui  reste 
|)eut  permettre  la  présence  d'un  autre  juge.  Deux  faits  sont  né- 
wssiiires  pour  valider  et  légalise)-  la  seconde  composition  du  tri- 
Ininal  :  l'absence  d'un  des  juj^es  pieuiièrenient  saisis  de  l'affaire 
et  l'assentiment  du  juge  titulaire  qui  reste,  à  l'assistance  d'un 
autre  à  la  place  de  l'absent.  La  qualification  de  ce  troisième 
juge  repose  uniquement  et  entièrement  sur  le  fait  de  cette 
absence  et  de  tel  as.sentiment  ;  ciette  (jualification  est  aut^si 
t'ssentielle  pour  donner  juridiction  que  celle  de  sa  nomination 
inêiiie  comme  juge  de  paix.  La  juridiction  est  toute  aussi  spé- 
ciale, toute  aussi  exclusive  pour  l'espèce,  que  celle  des  deux 
premiers  titulaires  à  raison  de  l'assignation  donnée  par  ces 
derniers.  Les  dispositions  de  la  loi  constituent  des  règles  impé- 
ratives  pour  la  composition  du  tribunal.  L'observation  de  ces 
règles  doit  être  constatée  dans  les  actes  judiciaires  pour  les- 
quels elles  ont  été  prescrites.  Si  l'on  pcmvait  se  dispenser  de 
faire  mention  dans  ces  actes  qu'elles  ont  été  remplies,  l'on  pour- 
rait bientôt  les.  transgresser  impunément.  Le  jugement  attaqué 
ne  constate  ni  l'absence  de  l'un  des  juges  de  paix  première- 
ment saisis  de  l'affaire,  ni  l'assentiment  de  l'autre  à  l'action 
(le  celui  qui  a  siégé  avec  lui.  Dans  toutes  les  affaires  tombant 
sous  la  juridiction  des  tribunaux  inférieurs,  tout  est  de  rigueur, 
rien  n'est  présumé  ou  sous-entendu.  Ainsi,  Paley  dit  :  "  Where 
a  statute  refers  the  matter  to  one  (qualified)  justice,  no  other 
but  the  one  answering  that  description  has  any  authority." 
C'est  principalement  dans  ce  qui  concerne  la  juridiction,  que  la 
moindre  omission  est  fatale  et  que  l'on  exige  la  plus  extrême 
exactitude  dans  les  faits  qui  la  constituent  et  dans  les  énoncés 
qui  la  font  apparaître.  Paley,  147,  8.  9.  Il  faut  que  la  juridic- 
tion apparaisse,  non  par  sous-entente,  par  déduction,  présomp- 
tion, mais  par  affirmation  et  énonciation  expresse  de  ce  qui  la 
constitue.  Dans  l'instance,  un  des  juges  de  paix  n'avait  droit 
d'être  là  qu'à  rai.son  de  l'absence  de  Malhiot  et  avec  l'assenti- 
ment de  Turcot.  Le  fait  qu'il  a  siégé  ne  constate  pas  l'absence 
de  Malhiot,  non  plus  que  l'assentiment  de  Turcot.  Le  prenner 
a  pu  se  retirer  parce  que  Dufort  siégeait  et  voulait  siéger,  et 
le  second  a  pu  continuer  les  séances  avec  Dufort,  parce  qu'il 
ignorait  son  droit  de  l'exclure  et  d'en  appeler  un  autre.  Son 
silence,  en  tel  cas,  n'est  pas  l'affirmation  d'un  assentiment.  Il 
ny  a  pas  lieu  d'appliquer  les  principes  ()ui  gouvernent  les 
acquiescements  tacites  dans  les  affaires  civiles  par  les  parties 
mêmes,  à  certains  actes  de  procédure.  Les  attributions  des 
juges,  leurs  po.uvoirs  ne  peuvent  s'atténuer,  se  distribuer  par 
•les  acquiescements  tacites  ;  c'est  droit  public,  et  les  juges 
n'ont  d'action,  d'initiative,  (|ue  dans  les  modalités  prescrites 
par  la  loi.  Le  droit  de  juger  dépendant  d'un  fait  indiqué  et 
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prévu  par  le  statut,  ce  fait  doit  être  déclaré,  énoncé  distincte- 
ment et  non  présumé  et  sous-entendu.  C'est  par  cette  affirma- 
tion, par  cette  énonciation  seulement,  dans  l'acte  soumis  à  leur 
surveillance,  que  des  cours  supérieures  peuvent  connaître  si  la 
loi  a  été  observée.  Dans  cette  cause,  un  juge  autre  que  celui 
désigné  par  la  loi,  s'y  est  immiscé  et  a  jugé.  Il  pouvait  avoir 
ce  droit  avenant  deux  éventualités  prévues  et  indiquées  ;  or  ces 
éventualités  ne  sont  ni  exposées,  ni  énoncées,  ni  indiquées 
dans  le  jugement,  et  le  seul  tribunal,  que  les  cours  supérieures 
peuvent  reccmnaître  comme  ayant  droit  d'adjuger  sur  l'offense, 
était  un  tribunal  constitué  par  ïurcot  et  Mailhiot.  Le  juge- 
ment est  rendu  par  Turcot  et  Dufort,  et  la  rédaction  des  qua- 
lités ne  fait  pas  même  voir  quels  étaient  les  juges  devant  les- 
quels l'atlaire  avait  été  portée  et  commencée.  Il  n'y  avait  donc 
pas  à  la  face  des  papiers  constitutifs  de  la  juridiction,  la  plainte, 
le  bref  d'assignation  et  la  condamnation,  le  tribunal  désigné 
par  la  loi,  et  par  consécjuent  pas  de  tribunal  compétent.  Tout 
jugement  doit  indiquer  le  fait  et  l'adjudication  sur  le  fait  en 
dispute  et  l'application  des  condanmations  décrétées  par  la  loi  ; 
cela  s'applique  aux  affaires  purement  civiles,  comme  à  celles 
d'une  nature  pénale  ou  criminelle.  Paley  (212)  constate  ce  (|ue 
doit  contenir  le  jugement.  Le  jugement  attaqué  déclare  bien 
"  qu'il  résulte  pleinement  de  la  preuve  "  que  le  défendeur 
avait  vendu  sans  licence  des  liqueurs  apiritueuses,  mais  ne 
contient  pas  d'adjudication  même  par  le  tribunal  sur  le  fait, 
"  no  adjudication  of  conviction,"  connne  le  dit  Paley  et  comme 
le  veut  la  loi.  Il  y  a  bien  une  condamnation  à  la  pénalité,  mais 
cela  n'est  que  la  conséquence  de  la  conviction,  c'est  un  juge- 
ment sans  verdict.  Il  n'y  a  pas  de  conviction  proprement,  et  la 
condamnation  ne  peat  être  exécutée,  s'il  n'y  a  pas  préalable- 
ment une  conviction,  un  verdict  absolu  et  directement  affir- 
matif  sur  l'offense.  Le  tribunal  chargé  de  prononcer  le  verdict 
ne  l'a  pas  fait,  mais  s'est  contenté  d'affirmer  qu'il  lui  paraissait 
résulter  de  la  preuve  que  le  fait  reproché  avait  eu  lieu,  sans 
rendre  la  sentence  qui  découlait  de  cette  opinion  et  de  ce 
motif.  Après  avoir  exposé  que  le  tribunal  qui  a  jugé  n'était 
pas  compétent  par  sa  composition,  et  que  le  jugement  rendu 
est  nul  et  sans  force,  faute  de  conviction,  il  suffira  de  dire  sur 
le  défaut  d'adjudication,  sur  les  exemptions  réclamées  par  le 
défendeur,  qu'en  règle  générale,  les  juges  de  paix  doivent  ad- 
juger .sur  les  exceptions  qui  attaquent  leur  juridiction  ou  qui 
réclament  des  exemptions,  afin  de  permettre  aux  cours  supé- 
rieures d'apprécier  la  justice  de  ces  exceptions  et  leur  adjudi- 
cation sur  les  matières  basées  presque  toujours  uniquement  .sur 
des  considérations  légales  et  intéressant  toute  la  société.  L'ex- 
ception réclamée,  fondée  sur  un  droit  de  faire  ce  qui  a  été  fait, 
devait  être  décidée.  Quelquefois  elle  enlève  toute  juridiction  au 
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juge  (le  paix  par  la  disposition  de  la  loi  seule,  et  il  serait  utile 
(le  mettre  à  la  couuaissauce  des  juges  de  paix,  l'enseigneuient 
de  l'idey  sur  leurs  devoirs  en  pareilles  circonstances,  (121). 
Cette  exception  est  tellement  favorable  (|ue  Paley  ajoute  (122) 
"  ii]i(iii  a  suggestion  of  title,  tlie  Court  of  Queen's  Bench,  at 
'  aiiy  tinie,  while  the  conviction  reniains  below  and  lias  not 
"  boen  l'euioved  by  certiorari,  will  grant  a  prohibition  after 
"conviction  to  stop  the  justice  l'roni  proceediug  upon  it." 
CVtte  exception  fondée  sur  le  paiement  d,e  la  licence  au  per- 
cepteur du  revenu  et  le  papier  que  lui  a  donné  ce  dernier, 
est-file  justifiée  par  les  faits  que  Dubord  invoque  ?  Pourrait-il 
se  croire  raisonnablement  autorisé  à  vendre  et  détailler  des 
boissons  ?  Dubord  a  bien  payé  le  montant  requis  pour  sa  licence, 
et  à  l'officier  seul  chargé  de  recevoir  cet  argent  et  d'octroyer 
la  licence.  La  réclamation  de  cet  officier,  quelques  semaines 
après,  contre  son  propre  acte,  semble  indi(iucr  plutôt  que  le 
reyu  et  l'écrit  donné  à  Dubord  couvraient  son  droit  à  vendre. 
Si  cet  officier  eiit  toujours  été  d'opinion  que  le  règlement 
municipal  indiqué  dans  son  écrit  était  bon  et  suffisant,  il  n'y 
aurait  jamais  eu  de  poursuite  et  de  trouble.  Mais  Dubord  ne 
doit  pas  dépendre  de  cette  opinion  et  des  changements  qui  se 
feront  dans  l'espi'it  de  cet  officier.  L'on  peut  et  l'on  devrait 
s'eu(}uérir  si  l'examen  sérieux  des  règlements  ne  permet  pas 
de  dire  que,  d'après  les  règlements  municipaux,  Dubord  avait 
droit  à  l'octroi  d'une  licence.  (Le  juge  examine  les  règlements 
municipaux).  Cet  examen,  dit-il,  démontre  que  tout  ce  (jui  a 
été  fait  a  été  fait  en  conformité  au  règlement  du  comté  passé 
en  mars,  et  que  tout  est  strictement  légal  à  ce  point  de  vue. 
La  doctrine  de  Paley  est  sage  et  rationnelle,  quand  elle  recom- 
mande aux  juges  de  paix  de  ne  pas  entrer  dans  ces  questions 
de  droit,  et  qu'il  faut  i envoyer  le  défendeur,  s'il  fait  voir  un 
droit  plus  ou  moins  contestable,  et,  surtout,  que  les  droits  qu'il 
invo(|ue  conime  ses  titres  existaient  longtemps  avant  l'accu- 
sation, et  qu'ils  émanent  de  celui  qui  réclame  contre  lui.  Cela, 
comme  de  raison,  ne  peut  constater  (]ue  le  papier  que  Dubord 
montre  pour  constater  son  droit  et  son  exception,  est  un  titre 
parfait  mais  sert  à  constater  ses  impressions,  sa  croyance  et, 
par  conséquent,  s(m  innocence  par  l'absence  d'intention  de  vio- 
ler la  loi.  Il  faut  dire  que  la  conduite  de  l'officier  ministériel 
milite  contre  lui-même  ;  recevoir  l'argent  pour  payer  la  licence 
demandée,  c'était  admettre  ({u'il  allait  la  faire  émaner;  ce  n'est 
pas  un  dépôt  fait  entre  ses  nmins,  ce  papier  est  signé  du  per- 
cepteur du  revenu,  c'est  l'état  parlant  par  lui  qui  déclare  que 
le  paiement  a  été  fait  pour  payer  une  licence  d'auberge  pour 
le(iUL'l  on  a  obtenu  le  certificat  du  conseil  du  comté.  Il  n'y  a 
pas  do  réserve  pour  examiner  si  ce  règlement  est  légal  et  suffi- 
sant.  La  présomption  de  droit  est  que  la  licence  même  n'était 
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pas  accordée  dv  suite,  parce  (ju'on  n'avait  pas  le  temps  de  ce 
taire,  mais  le  droit  à  a  licetice  restait  bien  constaté  par  le 
paiement  accepté  purement  et  sans  réserve  et  explications. 
Cela  ressort  des  terme»  du  protêt,  comme  du  fait  même  d'un 
protêt.  Il  y  a  injustice  ijuand  des  officiers  nunistériels  ,se 
mettent  au-dessus  de  la  loi  par  des  interprétations  qui  ne  sont 
pas  dans  leurs  attriV)utions.  Les  conseils  municipaux  ont  le 
droit  de  réglementer  la  vente  des  boissons,  et  non  le  percep- 
teur du  revenu  :  s'il  peut  dire,  le  règlement  de  prohibition 
n'est  pas  bon,  et  accorder  des  licences,  c'est  lui  (jui  réglemente 
et  non  le  con.seil  municipal.  L'ordre  de  la  loi  est  interverti. 
Cela  est  toujours  dangereux.  La  protection  pour  tous  est  dans 
la  stricte  exécution  de  la  loi.  Il  y  aurait  oppression  trop  sou- 
vent, si  la  loi  ne  dépendait  que  de  l'arbiti'aire  des  officiers 
ministériels,  et  si,  dans  l'application  de  la  loi  par  les  tribunaux 
inférieurs,  on  n'exigeait  pas  la  stricte  observation  des  forma- 
lités, quand  elles  tendent  à  protéger  des  individus.  Il  doit  être 
décidé,  comme  il  l'est,  que  le  writ  de  prohibition  a  été  bien 
émané,  et  (jue  défense  doit  être  faite  aux  juges  de  paix  de 
procéder  sur  l'exécution  du  jugement  attaqué.  II  ne  doit  pas 
être  accordé  de  frais  contre  l'officier  du  revenu,  parce  qu'il  est 
officier  public  et  comme  tel  représente  la  couronne,  ni  contre 
les  juges  de  paix  (|ui  ne  doivent  être  condamnés  à  paye)'  des 
frais,  que  lorsqu'il  y  a  prise  à  partie  contre  eux.  (14  ./.,  p.  203) 

Bourgeois  et  Bachand,  avocats  du  demandeur. 

Cha(JNon,  Siootte  et  Lanctot,  avocats  du  défendeur. 
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DONATION. 

CouK  Supérieure,  Montréal,  81  janvier  1870. 
Coram  Mondelet,  J. 
Paquin  vs  Braulev  et  al. 

Jugé:  1.  Que  la  donation  limitée  A  des  cliose^  di'signées  particulière- 
ment est  une  donation  A  titre  particulier.  (1) 

2.  Que  le  donataire  à  titre  particulier  n'est  pas  tenu  personnellement 
aux  dettes  du  donateur.  (2) 

Le  demandeui-  réclamait  des  défendeurs  le  montant  d'un 
billet  souscrit  par  leur  mère,  le  15  août  1862,  pour  £3.5  2s.  6d., 
et  il  alléguait  que,  par  acte  de  donation  consenti  le  16  octobre 
1865,  devant  Savard,  N.  P.,  la  mère  des  défendeurs  leur  avait 

(1)  Art.  780  C.  C. 

(2)  Art.  799  C.  C. 
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fait  donation  entre  vifs  de  dt^ux  terres  et  d'une  certaine  quan- 
tité lit'  l>ienH  meubles  y  énuinérës.  Le  demandeur,  en  consé- 
quence, concluait  à  ce  que  les  défendeurs  fussent  déclarés  les 
donataires  universels  ou  à  titre  universel  de  leur  mère,  et 
eonilaninés  au  naientent  du  montant  de  ce  billet  qui  était  une 
dette  due  et  échue  à  l'époque  de  la  donation.  Les  défendeurs 
plaidèrent  que  le  titre  en  vertu  duquel  ils  possèdent  certains 
biens  à  eux  donnés  par  leur  mère  est  une  donation  à  titre  par- 
ticulier, et  qu'en  vertu  de  tel  tu  ^  ils  ne  peuvent  être  tenus 
personnellement  qu'au  puiement  des  dettes  par  eux  a.ssumées, 
et  (|i]o  la  créance  réclamée  par  cette  action  n'est  pas  du  noni- 
l)re  de  celles  dont  ils  ont  assumé  le  paiement,  et  que  la  dona- 
trice ne  leur  a  pas  donné  tous  les  biens  qu'elle  possédait  lors 
de  la  ilonation  en  question. 

"  La  Cour,  considérant  que  le  demandeur  n'a  pas  établi  son 
droit  d'action,  et,  nonmiément,  que  la  donation  par  (Jouffi^f 
,//'(/(/,  uïère  des  défendeurs,  aux  défendeurs,  en  date  du  Ki 
octol)re  1865,  re(,'ue  devant  Savard  et  confrère,  notaires,  est 
une  donation  à  titre  universel  ;  considérant  (|Ue  ladite  dona- 
tion est  une  donation  à  titre  particulier  ;  considérant,  par  con- 
séquent, (|Ue  les  défendeurs  ne  .sont  pas  tenus  envers  le  de- 
mandeur de  la  dette  dont  il  poursuit  le  recouvrement  par  la 
présente  action,  Inquelle  a  été  contractée  envers  le  demandeur 
par  la  mère  des  défendeurs  (|ui,  par  ladite  donation,  ne  sont 
pas  donataires  à  titre  universel,  mais  bien  à  titre  particulier; 
considérant  (|ue  les  défendeurs  .sont  bien  fondés  en  leur  ex- 
ception péreinptoire,  la  cour  la  maintient,  et  déboute  le  de- 
mandeur de  son  action  avec  dépens."  (14  J.,  p.  208) 

Je'ITK  k  AucHAMHAULT,  avocats  du  demandeur. 

DorTRE,  DorTRE  &  DouTRE,  avocats  des  défendeurs. 
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EZOEPTIOlf  A  LA  FORME. 

Cour  Si'PKRiErRE.  Montréal,  30  novembre  18<iî). 

Coram  !V1a(^kav,  J. 

Maij.e'ITE  vk  Themhlav. 

Jugé:  Que,  par  suite  d'une  exception  à  la  forme  fondée  sur  ce  que  la 
copie  de  la  déclaration  n'était  point  certifiée,  le  demandeur  ayant  obtenu 
la  permission  de  la  cour  de  signifier  une  nouvelle  copie  au  défendeur, 
en  payant  les  dépens  encourus  sur  l'excention  à  la  forme  jusqu'alors, 
le  défendeur  ne  doit  plus  procéder  sur  icelle  exception  à  la  forme  qui  est 
devenue  caduque  et  inutile. 

Le  20  novembre  1866,  le  défendeur  produisit  une  excep- 
tion à  la  forme  fondée  sur  ce  que  la  copie  de   la  déclaration 
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<|ui  lui  avait  ét(''  ssiguifiéo  limitait  pas  cortiHée  vmio  copie,  ni 
si^iHM'  par  le  procureur  du  deniaiuleur.  Le  25  février  IM(i7, 
le  (leinairleur  fit  motion  (|u'il  lui  fût  permis  de  faire  .si^nitier 
à  seH  frais  au  défendeur  la  déclaration,  en  lui  faisant  laisser 
une  copie  dûment  certifiée,  en  par  le  demandeur  payant  aux 
avocats  et  procin-eurs  du  défencleur  les  frais  qu'il  plairait  à  la 
cour  d(}  fixer  sur  l'exci.'ption  à  la  forme.  Le  27  février  IStiT, 
cette  motion  fut  accordée  par  la  cour  qui  ordonna  au  deman- 
deur de  payer  les  dépens  encourus  sur  l'exception  à  la  forme 
jusqu'à  ce  jour-là.  Le  1(5  octobre  liSUÎ),  le  demandeur,  ayant 
fait  sijjnifier  au  préalable  une  nouvelle  copie  de  la  déclaration 
et  ayant  fait  taxer  les  frais  sur  l'exception  à  la  forme  à  $12. 50, 
fit  offres  de  cette  sonnne  au  défendeur  et  !e  sonnna  de  plaider 
au  mérite.  Le  défendeur  ayant  inscrit  la  cause  pour  l'enquête 
et  l'audition  au  mérite  sur  cette  exception  à  la  fornie,  et  les 
parties  ayant  été  entendues,  la  cour  a  rendu  son  jugement 
comme  suit  : 

"  The  court,  considering  that  plaintiff',  under  tlie  leave  grant- 
ed  him  lias  served  true  copy  of  his  tieclaration  upon  ilefen- 
dant  and  lias,  (m  tlie  KJtli  October,  1H6Î),  oft'ered  and  depo.sit- 
ed  ail  tliat  lie  was  bound  to:  doth  déclare  tlie  exception  à  lo 
forme  .spent  and  to  be  of  no  further  ft)rce  as  froni  and  after 
tlie  said  offers  of  plaintift"  of  16th  October,  1809;  and,,  fur- 
tlua*,  doth  déclare  t'ie  inscription  for  eiiquete  and  hearing  on 
said  exception  à  la  foi'Vie  (miu]  inscription  fyled  18th  October, 
liSUÎ))  to  liave  been  unnecessary,  and  tbe  costs  of  proceedings 
upon  tlie  saine  to  hâve  been  and  to  be  upon  défendant,  and 
the  court  orders  tlie  cause  to  be  proceeded  with  by  and  upon 
sueh  oLher  and  further  proceedings  as  to  law  and  practice 
ajipertain  ;  and,  con.sidering  that,  by  reason  of  the  finding.s 
aforesaid,  the  motion  of  plaintifi"  to  reject  déposition  of  the 
witne.ss  Mireault  is  unnecessary,  it  is  oi'dered  that  plaintifi" 
take  nothing  by  .said  motion,  without  costs."  (14  J.,  p.  209) 

MiKE.vuLï,  av(x;at  du  demandeur. 

DuHAMEii,  avocat  du  défendeur. 


SALE  OF  A  VESSEL.-FRAnDULENT  ASSIGNMENT. 

Sui'ERioR  Court,  Montréal,  31,st  Mardi,  1870. 

Coram  ToRRANOE,  J. 

Calvin  et  ,d.  vs  Tranchemontaone  et  (il,  and  Thomas  et  ai, 
oppts. 

Held:  Thaï,  by  C.  C,  art.  2.S61,  tranufers  of  a  Canadian  steamer,  not 
\\\d,i\e  and  regiatered  in  the  nianner  prescribed  by  tlie  Act  respectinjr  the 
registration  of  inlaiid  vessels,  referred  to  in  C.  C.,art.  2360,  «lid  not  Cdii- 
vey  to  the  piirchaser  any  title  or  interest  in  the  vessel  intended  to  lie 
sohU 
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L'ikI  Tliiit  H  jouerai  iiSHi^tiiiiienl  by  an  inHolvcnt  to  truHiflOH,  niusiniu  li 
lis  it  ilid  not  coiiforin  to  tho  Inaolvent  Aot  of  1H(W,  '27-'2H  Vi('t.,(!li.  17, 
wiiH  in  liiw  a  framlulont  coiiveyaiicoby  tho  enactmentsot'snid  Act,CH|)0- 
(!iiilly  sec.  .'î,  S  i. 

Tliis  case  was  het'oro  the  court  on  tho  morita  of  an  oppo- 
sition à  tin  de  (lixtraire.  Tlie  opposants,  Henry  Thonias, 
William  Saclu'  and  Benjamin- Henry  Lenioino,  in  their  (pmlity 
of  trustées  of  the  property  of  the  heretofore  firm  of  Frederick 
Suint-Louis  &C(V,elainied  miimlevéo.  of  aseizureof  the  str'ani- 
cr  "  Topsy."  The  opposition  allcged  an  aasi^j^nnient  by  this  firtn 
to  tiiein  on  the  2()th  March,  1808,  because  they  were  unable 
to  iiieet  their  enga^inents,  and,  amonpf  the  pv'  perty  assipned, 
wns  the  steamer  "  Topsy,"  of  a  tonnage  ol  (i;j  tons.  Subse- 
(luently,  by  an  mie  of  date  Ist  March,  ISfif),  .Tobin,  notary, 
opposants  sohl  the  steamer  "Topsy"  to  Sincennes  &  Mc- 
Xiuiffhton  ;  that  this  tirm  waa  then  in  possession,  and  oppo- 
sants, es-qualité,  as  their  garantie,  had  a  right  to  oppose  tlie 
scizure  and  chiim  mainlevée  of  the  steamer.  The  plaintiffs 
t'ylt'd  several  moyevs  of  contestation  to  this  opposition.  An 
answer  in  hiw  tirstly  fyled  was  dismissed.  A  second  answer 
allegcd  that  défendants  had  given  plaintiffs  a  mortga^'<'  for 
81,82.S..30,  the  amount  of  their  debt  on  the  steamer  "  Topsy  ;  " 
that  the  debt  was  incurred  for  an  engine  supplied  by  plain- 
tirt's  to  the  "  Topsy,"  and  it  was  agreed,  at  the  time  of  the 
supply,  that  the  mortgage  slionld  be  given  for  the  paymentof 
tlic  engine  ;  that  the  judgment  now  souglit  to  be  executed 
was  for  the  amount  of  the  mortgage  ;  that  the  mortgage  had 
lieen  duly  registered  in  the  custom-house  at  Montréal.  A 
tliird  answer  alleged  that  défendants  were  still  the  registered 
owners  of  the  "  Topsy."  A  fourth  answer  set  forth  the  obliga- 
tion set  forth  in  the  second  answer  and  the  considération  of 
it.  The  answer  further  alleged  that,  notwithstanding  the  pre- 
tended  insolvency  of  Frederick  Saint-Louis  &  Co.,  the  right 
of  plaintiffs,  as  mortgagees,  cannot  be  affected  l:)y  aaid  assign- 
nieiit  ;  that  the  opposants  can  bave  no  claini  until  they  bave 
paitl  plaintiffs  the  sum  of  $1,828.30.  The  last  answer  was 
j;enoral.  The  opposants  replied  to  the  tirst  answer  of  plaintiffs 
that  the  mortgage  invoked  by  plaintiffs  was  given  on  the 
27th  December,  1867,  to  secure  an  antécédent  debt  and  at  a 
time  when  défendants  were  notoriously  insolvent,  and  said 
niortgage  was  null  as  made  in  fraud  of  creditors,  especially  of 
Henry  Thomas,  one  of  opposants  :  that,  supposing  that  plain- 
tiffs were  creditors,  they  could  not  seize  the  "  Topsy  "  in  the 
hands  of  Sincennes  and  McNaughton  who  were  not  parties 
to  the  mortgage  or  judgment.  The  opposants,  therefore,  prayed 
that  the  said  mortgage  might  be  declared  null  and  void,  as 
having  been  made  in  fraud  of  creditors,  especially  of  Henry 
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Thomas,  one  of  thein.  The  opposants  answered  the  second 
answer  of  plaintitfs,  that  the  opposants  were  in  possession  of 
the  "Topsy  "  from  the  2()th  March,  186S,  to  Ist  March,  l«69, 
and  since  this  last  date  the  "  Topsy  "  was  in  possession  of 
Sincennes  and  McNausfhton,  as  proprietors. 

'l'he  court  reinarked,  in  reiidering  the  judgnient  on  the  me- 
rits  of  the  opposition,  that  the  question  of  title  between  the 
parties  shouhl  first  be  looked  at,  in  rehition  to  the  validity  per 
sfi  of  the  conveyance  alleged  by  the  opposants  to  them,  and,  if 
that  were  decided  in  their  favour,  it  would  be  necessary  to  look 
at  the  title  claimed  by  piaintiffs,  by  their  deed  of  26th  Decem- 
ber,  1867.  In  other  words,  opposants  niust  succeed,  if  at  ail, 
by  the  strength  of  their  own  title  rather  than  by  the  weakness 
of  plaintitîs'  title.  The  piaintiffs  argued  that  opposants  claiin- 
ing  the  proprietorship  of  an  inland  vessel,  it  was  necessary  for 
them  to  shew  a  compliance  with  the  Act  respecting  the  regis- 
tration  of  inland  vessels,  8  Vie,  c.  5;  C.  S.  C,  cap.  41,  secs  13  an<l 
16,  and  with  C.  C,  arts  2360,  2361,  which  required  that  the 
transfer  of  vessels  shouhl  be  made  in  a  certain  form,  and  to 
be  registered  at  the  cistom-house,  and  declared  that  otherwise 
no  title  or  interest  should  be  conveyed  to  opposants,  and 
piaintiffs  reinarked  as  to  the  claim  to  oppose  as  the  garanti* 
oi  Sincennes  and  McNaughton,  how  could  tlie  opposants  be 
their  garants  if,  by  non-compliance  with  the  laW;  they  convey- 
ed no  interest  to  them.  The  piaintiffs  further  contended  that 
the  assignment  of  26th  March,  1868,  by  défendants  to  oppo- 
sants, ès-qaalité,  was  in  contravention  of  the  Insolvent  Act  of 
1864,  which  said  that  a  <lebtor  shall  be  deemed  insolvent  and 
his  eatate  shall  become  subject  to  compulsory  liquidation, 
inter  alla,  if  lie  has  made  any  gênerai  conveyance  or  assign- 
ment of  his  property  for  the  benefit  of  his  creditors,  other- 
wise th  ,ii  in  the  manner  prescribed  by  this  Act,  sec.  3,  §  /. 
The  court  was  of  opinion  that  opposants  had  not  so  com- 
plied  with  the  provisions  of  the  Shipping  Act,  cited  by  piain- 
tiffs, either  as  regards  the  form  of  the  assignment  or  its  regis- 
tration  in  the  custom-house,  as  to  enable  the  court  to  regard 
them  as  having  been  proprietors  of  the  steamer  "Topsy." 
Further,  they  had  violated  the  provisions  of  the  Insolvent 
Act  in  accepting  of  the  gênerai  assignment  of  the  insolvent 
to  them,  without  complying  with  the  re(|uirements  of  that 
Act,  iind  their  interest  either  as  having  been  proprietors  under 
the  assignment,  or  as  garants  of  Sincennes  and  McNaughton. 
was  not  an  interest  that  the  court  should  notice. 

"  The  court,  considering  that,  by  the  assignment  of  26th  of 
March,  1868,  frotn  Frederick  iSaint-Louis  &  Oo.  to  opposants, 
F.  Oeoffrion,  N.  P.,  and  by  the  sale  of  Ist  March,  1869,  F. 
Geoîtrion,  N.  P.,  fiom  opposants  to  Sincennes  and  McNaugh- 
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ton,  opposants  hâve  not  complied  with  the  reqnirements  of 
thc  Act  respect! nfî  the  registration  of  inland  vessels  lefeiifil 
to  in  the  Civil  Code  of  Lower  Canada,  article  23G0;  consider- 
in«,'  that,  by  the  article  2361  of  said  code,  transféra  of  vessels, 
siicli  as  the  .-teanier  "  Topsy,"  claimed  by  opposants,  not  made 
and  re^istered  in  the  manner  prescribed  by  the  said  Act,  do 
not  convcy  to  the  purchaser  any  title  or  interest  in  the  vessel 
intended  to  l:)e  sold  ;  considering,  further,  that  the  said  assign- 
ment,  inaginuch  as  it  did  not  confonn  to  the  Insolvent  Act  of 
18()4,  was  in  law  a  fraudulent  conveyance  by  the  enactments 
of  said  Act,  especially  of  sec.  3,  §  i  ;  dotli  maintain  the  con- 
testation by  plaintitis  of  said  opposition,  and  doth,  accord- 
infjiy,  disniiss  .said  opposition  with  costs."  (14  J.,  p.  210) 

J3()Ri<)N,  DoHioN  and  Geoffrion.  for  opposants. 

RiTCHiE,  Morris  and  Rose,  for  plaintift's  contesting. 


et 
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SALE  BT  MARRIEP  TOMAH  FOR  C0N8IDERATI0II  TO  HER  HUBBAND 

SiJPERiOR  Court,  ix  Review,  Montréal,  9th  July,  1870. 
Corara  Berthelot,  J.,  Mackay,  J.,  and  Be.\udrv,  .T. 
BÉr..\N(JER  et  vir  vs  Brows. 

Hdd  :  (Confirmin^  the  judgment  below)  That  a  deed  of  sale  made  by 
a  wife  communi  en  hieun  to  a  third  party  of  her  propre  for  a  pretended 
considération  of  $4(K>,  when  ihe  real  considération  wus  a  ieaseof  mo- 
veablos  by  tlie  third  party  to  her  husband,  will  be  set  aside  as  a  con- 
travention of  C.  C,  art.  1301. 

This  case  came  up  on  the  inscription  of  the  défendant  for 
the  revision  of  the  judgment  rendered  by  the  Superior  Court, 
at  Montréal,  on  the  Slst  March,  1870,  Torrance,  J.,  main- 
taining  plaintiffs'  action.  Hère  foUow  the  remarks  and  the 
judgment  of  the  Superior  Court. 

Torrance,  J.  :  The  feraale  plaintiff,  Adélaïde  Bélanger,  bas 
brought  her  action  to  set  asidf  a  deeil  of  sale  of  her  propres 
to  défendant,  as  nmde  without  considération,  and  as  an 
indirect  security  given  by  her  to  défendant  for  an  obligation 
of  her  huslmnd.  The  déclaration  sets  ont  a  deed  of  sale,  of 
date  24th  Decend)er,  1867,  J.  Simard,  N.  P.,  by  which  Adé- 
laïde Bélanger,  authorizctl  by  her  husband,  Antoine  Lemieux, 
transferred  to  défendant  an  undivided  fourth  part  in  certain 
lots  of  land  in  the  Saint- Antoine  suburbs.  The  considération 
stated  by  the  deed  was  ^5400,  acknowledged  to  hâve  been 
received  by  the  female  plaintiff  from  défendant.  The  déclara- 
tion alleged  that  no  such  sum  had  been  received,  and  that  the 
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discharge  stated  liad  been  given  by  error,  without  cause  or 
considération,  and  by  reason  ot'  the  dol  and  fraud  of  the  déf- 
endant ;  that  the  aaid  sale  and  discharge  had  only  been  agreed 
to  by  plaintiff'  to  cover  a  guarantee  (cantionneweiit)  ot"  her 
husband,  and  in  reality  to  guarantee  a  debt  of  lier  husband  ; 
that,  in  fact,  by  a  deed  of  lease  passed  before  J.  Simard,  N.P., 
the  24th  Deceuiber,  1867,  défendant  leased  to  Antoine  Le- 
mienx,  her  husband,  certain  nioveables  (named  in  the  deed) 
for  a  rent  of  $800,  part  payable  in  1868,  part  in  1869,  and 
part  in  1870;  that  the  female  plaintiff,  with  the  view  of  bind- 
ing  herself  with  and  for  her  husband,  and  to  guarantee  his 
debt  to  défendant,  agreed  to  the  said  acte  of  sale  and  gave 
the  discharge  in  question,  without  cause  or  considération  ; 
that,  in  conséquence,  the  said  sale  is  null  and  void,  and  the 
discharge  has  been  given  without  cause  or  considération,  and 
is  null  and  of  no  eftect.  The  female  plaintiff,  therefore,  prayed 
that  the  said  acte  of  sale  may  be  declared  null  and  of  no 
effect,  and  that  the  diacharge  may  be  declared  to  hâve  been 
given  by  error,  without  cause  or  considération,  and  that  défen- 
dant be  condeinned  to  rétrocède  to  plaintif!  the  said  land,  and 
give  a  deed  and  title  therefor,  within  such  delay  as  may  be 
tixed  by  the  court,  and  in  default  of  his  so  doing  that  the 
judgment  to  intervene  may  serve  for  such  deed.  The  plea  of 
défendant,  in  effect,  averred  that  the  considération  of  the  deed 
of  sale  in  question  wus  true,  and  the  acte  agreed  to  for  sucli 
considération.  With  respect  to  the  évidence,  there  is  little 
difïiculty.  The  défendant  is  examined  as  a  witness,  and,  when 
pressed  as  to  the  considération  for  the  deed  of  sale,  says  that 
the  deed  of  lease  should  hâve  been  made  to  plaintiff,  that  such 
was  his  intention,  and,  if  it  was  otherwise,  it  arose  from  the 
mistake  of  the  notary.  There  remains  the  question  of  law, 
how  far  the  court  has  it  in  its  power  to  relieve  plaintiff  C.  C, 
art.  1301,  says  :  "  A  wife  cannot  bind  herself  either  with  or 
for  her  husband,  otherwise  than  as  being  conimon  as  to  pro- 
perty  ;  any  such  obligation  contracted  by  her  in  anj'  other 
qualitj'  is  void  and  of  no  effect."  The  défendant  argues  that 
this  action  could  not  be  l)rought  durin>|f  the  community,  to 
which  plaintiff  replies,  that  the  action  is  a  personal  action 
and  could  not  be  brought  against  third  parties  in  good  fnith 
in  possession  of  the  propres  of  plaintifl",  and  it  was,  therefore, 
necessary  for  her  to  hâve  the  sale  set  aside  as  soon  as  possible, 
without  waiting  for  the  dissolution  of  the  community.  The 
défendant  furtlier  con tends  that  the  article  1301  doea  not 
apply  to  the  wife  commune  en  bienu  ;  to  which  plaintiff  replies 
that,  when  she  sold  her  propres,  asshe  had  done  in  the  présent 
case,  she  did  not  bind  lierself  as  commune  en  biens.  The  court 
is  with  plaintiff  If  redreas  were  denied  to  plaintiff,  défendant 
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is  allowed  to  do  that  indirectly  which  he  could  not  do  direct- 
ly.  The  judgment  of  the  court  will,  therefore,  fjrant  the  con- 
clusions of  the  déclaration  of  plaintiff. 

"  Tlie  court,  considering  that  it  is  proved  that  the  sale  pur- 
porting  to  be  made  on  the  24th  December,  1867,  by  plaintitt", 
Adélaïde  Bélanger,  to  défendant,  by  acte  of  that  date,  passed 
before  J.  Siniard,  N.P.,  of  the  foUowing  properties,  to  wit  : 
(hère  follows  a  description  of  the  properties),  was  made  with- 
out  considération  or  cause,  and  without  paA'nient  of  the  sum  of 
8400  alleged  to  hâve  been  paid  by  défendant  to  the  female 
plaintiff,  Adélaïde  Bélanger  ;  considering  that  the  only  consi- 
dération for  said  sale  was  the  lease  from  défendant  to  plaintift", 
Antoine  Leniieux,  husband  of  the  female  plaintiff,  of  the  24th 
December,  1867,  and  that  the  female  plaintiff  could  not  bind 
lier  j^fopres  for  the  obligations  of  her  husband,  as  she  has 
(lone  by  the  said  acte  of  sale,  doth  déclare  the  said  deed  of 
sale,  of  24th  December,  1867,  by  Adélaïde  Bélanger  to  défen- 
dant, passed  before  J.  Simard,  N.P.,  of  the  said  immoveables, 
to  be  null  and  of  no  effect,  and  the  discharge  given  by  the 
said  deed  of  sale  to  défendant  for  the  said  sum  of  $400  to 
hâve  been  given  by  error,  without  cause  or  considération,  and 
(loth  order  défendant,  within  fifteen  daj's  after  the  significa- 
tion of  the  présent  judgment  upon  bim,  to  rétrocède  and  re- 
convey  to  plaintiff,  by  a  sufficient  deed,  the  said  immoveables, 
and,  in  default  of  défendant  so  doing  within  said  delay,  the 
court  doth  order  that  this  judgment  operate  in  favor  of  plain- 
tiff, as  such  reconveyance. 

This  judgment  was  confirmed  in  review. 

Mackay,  j.,  dissenting  :  ï  hold  the  plaintiffs  action  bad. 
True,  defendant's  plea  is  not  straightforward,  and  prétends 
the  contrary  of  the  truth  ;  but  this  does  not  make  légal  plain- 
titfs  pretensions.  She  states  ail  about  the  transaction,  and 
snys  that  she  may  hâve  her  conclusions,  because  of  her  having 
only  become  surety  for  her  husband.  I  hold  that  a  wife  cmn- 
niiiot'm&y  sell  her  propre,  w\th  her  husband's  consent,  and 
lot  the  money  go  into  the  community,  or  even  to  pay  her  hus- 
band's  debt.  Till  the  dissolution  of  the  community  she  is  cotii- 
hiiiiie.  Let  her,  on  the  dissolution,  renounce,  if  she  please,  and 
tlicn  go  ngainst  the  community  and  against  her  husband's 
estate  and  property  generally,  or  claim  back  her  jtropre 
''//V'Hf',  alleging  that  fhe  aliénation  was  mère  suretyship  for 
h»'r  husband,  and  that  she  could  not  become  surety  for  him 
cxcept  as  commune  en  biens,  and  that  renouncing  she  ceases 
to  he  nniimune  and  may  revendicate,  by  force  of  our  law 
ajfainst  wives'  suretyships  for  their  husl)ands  :  but  if  she 
aecept  the  community,  let  her  not  pi'etend  to  revendicate  ;  for 
luT  aliénation  of  her  propre»  would  in  such  case  be  established 
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as  mère  suretyship  by  a  wife  eom'nmne,  which  is  permitted. 
In  this  very  case,  plaintiffs  husband  may  die  rich,  and  she 
may  accept  the  coiniiiunity,  say  five  or  ten  years  hence.  The 
riffhts  of  thp  woman  accepting  the  community,  in  such  case 
of  aliénation  ot"  her  propre»  for  her  husband's,  or  the  commu- 
nity's  pnrposes,  are  |)lain  :  exactly  what  they  were  one 
hundred  years  ago,  and  what  they  hâve  been  ever  since,  art. 
232  of  the  Custom  of  Paris  :  art.  1357  C.  C.  This  is  the  law  and 
means  something  ;  but  would  be  a  dead  lettcr  if  the  plaintiff 
prevailed.  She  is  not  to  go  free,  at  any  rate,  as  to  the  rents, 
issues  and  profits,  during  the  community,  of  this  propre. 
They  are  Brown's;  as  plaintifTs  husband  during  the  comnm- 
nity  (supposing  this  deed  had  ne  ver  been)  might  hâve  had, 
or  might  liave,  them.  Bondria  and  McLean  (1),  1  approve  of. 
The  woman  was  heard,  having  renounced  to  the  community. 
So  of  Sainte-Marie  in  Pinson nedidt  vs  Bro>iseAiu,QX\âi  Sainte- 
Marie,  opposant  (2)  :  and  so  of  Byrne  va  Tnideau  (3).    The 

(  l  )  La  femme  commune  en  biens  peut,  pendant  la  communauté,  avec  l'auto- 
risation de  son  mari,  ratifier  la  vente  d'un  immeuble  conquêt  de  la  commu- 
nauté faite  par  le  mari,  et  cette  ratification  constitue  une  renonciation  à  l'hy- 
pothèque qu'elle  a  sur  cet  immeuble  pour  ses  reprises.  En  faisant  une  telle 
ratification,  la  femme  ne  se  porte  pas  cependant  caution  et  n'encourt  aucune 
responsabilité  pour  les  dettes,  engagements  ou  obligations  contractés  par  son 
mari,  et  lu  renonciation  nui  s'ensuit  ne  viole  aucunement  les  dispositions  de 
l'Ordonnance  de  1841,  4  Vict.,  ch.  30,  qui  décrétait  sec.  36:  "Nulle  femme 
mariée  ne  pourra  se  porter  caution  ni  encourir  de  responsabilité  en  aucune 
autre  qualité  que  comme  commune  en  biens  avec  son  mari,  pour  les  dettes, 
ol>ligation8  ou  engagements  contractés  par  le  mari  avant  le  mariage,  ou  pen- 
dant la  durée  de  leur  mariage,  et  tous  engagements  et  obligations  contractés 
par  une  femme  mariée,  en  violation  de  cette  disposition,  seront  absolument 
nuls  et  de  nul  effet.  "  .Si  la  femme,  en  ratifiant  l.i  vente,  s'est  obligée  à  la 
garantie  de  la  vente  conjointement  et  solidairement  avec  son  mari,  cette  rati- 
fication est  valide  comme  renonciation  à  ses  reprises,  mais  l'obligation  de 
garantie  est  nulle  comme  contraire  aux  dispositions  de  ladite  ordonnance. 
{Bondria  et  rir  et  Mr.Leaii,  C.  B.  R.,  Montréal,  4  mars  1862,  Lafontaine,  .1. 
en  C,  Aylwin,  J.,  dissident,  DrvAL,  .1.,  Mkredith,  J.,  et  C.  Mondklkt,  J., 
dissident,  confirmant  le  jugement  de  C.  S.,  Trois  Rivières,  7  février  1861, 
PoLETTE,  .T.,  12  D.  T.  B.  C,  p.  13.'i  ;  6  J,  p.  65,  et  10  R.  J.  R.  Q.,  p.  24) 

^2)  Aux  termes  de  la  sec.  36  ci-dessus  citée  de  l'Ordonnance  de  1841,4  Vict, 
ch.  30,  nulle  et  de  nul  effet  est  l'obligation  de  garantie  de  la  part  de  la  femmu 
mariée,  stipulée  dans  une  vente,  consentie  h  un  tiers  par  cette  femme  et  son 
mari,  d'un  bien  de  la  communauté  alors  existante  entre  eux  à  laquelle  elle  a 
depuis  renoncé  après  séparation  de  biens  obtenue  par  sentence  judiciaire. 
Art.  1301  ce.  (Pinioinn'nvlf  vs  HrosMenii,  et  Sainte- Marie,  oppte,  Cour  d'Ap- 
pel, Montréal,  Il  janvier  1847,  Rou.ani),  J.,  Dav,  .).,  3  Rev.  de  Lég.,p.  134. 
et  13  R.  J.  R.  Q.,  p.  â05) 

(3)  L'obligation  consentie  par  la  femme  mariée  commune  en  biens,  conjoin- 
tement avec  son  mari,  avec  hypothè<|ue  sur  l'immeuble  de  lu  femme,  est  nulle 
aux  termes  de  la  sey.  36  ci-dessus  citée  de  l'Ordonnance  de  1841,  4  Vict., 
ch.  30,  s'il  y  a  eu  depuis  séparation  de  biens  pur  sentence  judiciaire  et  exécu- 
tion du  jugement  prononçant  la  séparation.  Art.  1301  C.  C.  {Ryrnut  vs  Tni 
tlean  et  iix.,  V.  S.,  Montréal,  30  novembre  1863.  BKRTHEr,oT, .1.,  14  D.T.B.C. 
p.  17.  et  12  R.  .1.  R.  Q.,  p.  232) 
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wivos  liad  renounced  to  the  coinmunity  (4).  No  case  eau  be 
shown  i)f  a  woman  cominv/tie.  before  any  dissolution  what- 
ovor  of  the  comniunity,  getting  free  from  her  act  of 
îilienation  or  hypothecation  of  her  propres.  If  a  woman  cinn- 
hitijif  alienate  or  hypothecate  her  propres,  let  her,  during  her 
huHl>and's  life,  and  so  long  aa  she  is  vfjvirimne,  be  treated  as  a 
wife  commune  ust-d  to  be  in  old  France  or  hère,  say  in  1800. 
Could  a  wife,  holding  to  the  coranmnity  and  her  husbaud 
living,  hâve  brought,  in  Lower  Canada,  such  an  action  as  the 
présent  in  1800?  No.  Art.  232  of  the  Custoni  of  Paris  is 
iii  force  still.  Our  code  recognizes  aliénations  of  the  wife 's 
propres  and  provides  for  remploi.  But,  according  to  plaintifls, 
"  remploi  des  propres  aliénés  de  la  femme  "  is  no  longer  to  be 
tfilked  of.  I  hold  the  contrary.  It  is  to  be  talked  of,  as  much 
as  ever,  under  the  réyimc  de  ronimunaufé  and  where  the 
wife  holds  to  the  communauté,  as  the  female  plaintif!'  does. 


t 


(4)  Aux  termes  de  In  sec.  36  ui-dessus  citée  de  l'Ordonnance  de  1841 ,  4  Viot,. 
cil.  3(»,  la  femme  mariée  ne  peut  s'obliger  avec  son  mari  que  comme  commune 
en  biens,  et  nul  est  le  cautionnement  donné  à  un  tiers,  pendant  la  commu- 
nauté, par  la  femme  conjointement  avec  son  mari,  lorsque  depuis  est  inter- 
venue sentence  judiciaire  en  séparation  de  biens  et  que  la  femme  a  renoncé  à 
la  contmunauté.  (Jodoin  et  Dv/renne  et  iix.,  V  14.  R.  en  appel,  Montréal,  12 
mars  1853,  confirmant  le  ju^^ement  de  ('.  S.,  I'2  octobre  1852,  3  D.  T.  B.  (',, 
I».  189,  et  3  R.  J.  R.  Q.,  p.  480) 

Deux  obligations  notariées  signées  par  une  femme  séparée  de  biens  avec 
l'autorisation  de  son  mari  et  dans  lesijuelles  <dle  se  reconnaît  débitrice  des 
Hommes  mentionnées  dans  c6s  contrats,  tandis  qu'en  réalité  c'est  le  mari  qui 
les  doit,  sont  nulles  et  ne  sortent  aucun  effet  par  le  motif  qu'elles  (mt  été  pas- 
sées en  contravention  aux  dispositions  de  la  sec.  36  ci-dessus  citée  de  l'Ordon- 
nance de  1841,  4  Vict.,  ch.  30,  la  femme  mariée  ne  pouvant  s'obliger  avec  son 
mari  que  comme  commune  en  biens.  (Mcrri/le  et  Foiiriiiif  ff  rh;  V.  B.  R.  en 
ap|)el,  Montréal,  7  juin  1859,  Lakontaink,  J.  en  C,  Avi.wix,  J.,  Ditval,  J., 
dissident,  Mkkedith,  J.,  confirmant  le  jugement  de  C  .S.,  Montréal,  30  avril 
18.18,  Smith,  J.,  9  D.  T.  B.  ('.,  p.  300  ;  2  J.,  p.  205  ;  4  J. ,  p.  51,  et  7  R.  J.  R. 
i).,  pp.  7  et  9) 

L'Ordonnance  de  1841,  4  Vict. ,  cli.  3(1,  en  voulant  protéger  les  accfuéreurs 
(le  biens-fonds,  a  pourvu  aux  moyens  de  les  garantir  ccmtre  les  réclamations 
(les  femmes.  Presque  tous  les  droits  de  ces  dernières  peuvent  être  mis  à  néant  ; 
la  seule  protection  qui  leur  est  accordée  est  celle  qui  résulte  de  la  36e  clause 
(le  l'Ordonnance,  laquelle  défend  à  toute  femme  mariée  de  se  porter  caution 
ou  d'encourir  aucune  respcmsabilité,  si  ce  n'est  comme  commune  en  biens,  pour 
les  dettes,  engagements  ou  obligations  (pie  son  mari  pourrait  avoir  contractés 
avant  leur  mariage  ou  pendant  la  durée  de  leur  mariage.  Cette  loi  est  une  loi 
d'ordre  public.  Toute  tentative  de  l'éluder  est  une  fraude  et  la  pi-euve  testi- 
moniale est  admissible  puir  l'établir  ;  autrement  il  serait  inutile  pour  le  légis- 
lateur de  faire  de  semblables  lois,  s'il  suffisait,  pour  les  éluder,  (jue  la  fraude 
fut  couverte  par  un  acte  notarié.  Le  fait  de  permettre  la  preuve  testimoniale 
pour  établir  qu'un  acte  est  complètement  nul  à  raisrni  de  l'illégalité  de  la  ma- 
tière sur  laquelle  il  stipule,  ne  sen)ble  pas  violer  la  règle  générale  du  droit 
an;j;lais,  qui  veut  que  la  preuve  testimoniale  soit  inadmissible  pour  contredire 
(m  changer  les  termes  d'un  écrit  valide,  car,  d'après  ce  même  droit,  la  preuve 
testimoniale  peut  être  permise  pour  démontrer  que  le  contrat  dont  on  se 
plaint  a  été  fait  pour  l'avancement  d'affaires  prohibt-es  par  la  loi.  [MercUle  et 
Fduniier  et  nr,  C'.B.R.  en  appel,  Montréal,  7  juin  1859,  Lakontai.nk,  .1.  en  C, 
.\vi,wix,  J.,  DuvAL, .).,  dissident,, M EKKOiTii,  .1.,  confirmant  le  jugement  de 
C.  S..  Montréal,  30avril  1858,  Smitii,  .1.,!»  1>.  T.'B.  l'..  p.  »K»;2  J.,  p.  205; 
1  J..  p.  51.  et  7  R.  J.  K.  Q.,  pp.  7  «t  9) 
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Were  we  to  adopt  plaintiffs  argument,  we  should  hâve  to 
holrl  that  the  propres  oî  the  wife,  commune,  are  inaliénable. 
Nobody  will  say  that  they  are.  Now,  as  in  1800  and  before, 
her  propres  niay  be  alienated  by  her.  Wives  comimwnes  shall 
uot  be  allowed  actions  revocatory,  or  en  nullité,  of  their  alié- 
nations oî  their  propres,  but  shall  be  referred  to  their  otlier 
rights  under  the  code,  which  settles  ail  that  they  are  entitled 
to.  No  case  can  be  shown  of  a  wife  commune,  living  her  hus- 
band,  getting  free  of  her  obligation  as  commune,  merely 
because  it  was  an  obligation  for  her  husband,  or  at  his  request, 
or  to  pay  his  debt.  C.  C,  art.  1301,  does  not  favor  the  présent 
action,  but  quite  the  contrary.  It  involves  that  a  wife  com- 
mune can  bind  herself  and  act  as  freely  as  wives  communes 
ever  could.  The  Velleien  prohibited  any  woman  from  obliging 
herself  for  others.  Henry  IV  abolished  it.  We  hâve,  in  a  qua- 
litied  way,  given  it  force  again.  ,But  only  to  the  extent  that 
we  hâve  enacted  is  our  lavv  diti'erent  froni  wiiat  it  \\'as  in  old 
France,  after  Henry  IV's  abolition  of  the  Velleien,  and  before 
we  niade  the  enactnients  we  hâve,  in  favor  of  wives  séparées  or 
noti  communes:  the  enactnients  which  now  are  in  the  art.  1301 
ce.  The  plaintiffs  are  manand  wife  under  the  régime  de  com- 
munauté. The  wonian  does  not  atl'ect  to  be  other  than  codi- 
mune  en  biens.  I  cannot  conceive  her  to  hâve  right,  without 
and  previous  to  any  kind  of  dissolution  of  the  coinniunity,  to 
ask  that  her  aliénation  of  a  propre  be  declared  illégal,  as  given 
for  the  uses  of  her  husband.  The  plaintiffs  déclaration  shows 
the  aliénation  referred  to  to  hâve  had  a  cause,  a  légal  cause. 
The  défendant  got  alanned  at  the  action,  however,  and  plead- 
ed  a  cause  other  than  the  real  one.  He  was  in  bad  faith  su 
pleading  ;  yet  his  bad  faith  in  so  doing  cannot  give  right  to 
the  plaintiff  without  law.  I  would  disiniss  plaintifi"3  action 
and  let  each  party  bear  his  own  costs. 

Berthelot,  J.  :  La  demanderesse,  commune  en  biens  avec 
son  mari,  Antoine  Lemieux,  et  durant  la  communauté,  pour- 
suit le  défendeur  pour  faire  prononcer  la  nullité  de  la  vente 
qu'elle  lui  a  faite,  le  24  décembre  1867,  isous  autorisation  ma- 
ritale, de  son  propre,  pour  couvrir  et  assurer,  dans  le  fait,  le 
paiement  d'une  vente  faite  par  le  défendeur  à  son  mari,  de 
chevaux  et  voitures,  sous  un  contrat  de  louage  déguisé,  au  lieu 
d'avoir  été  pour  valable  considération  donnée  et  payée  à  la 
demanderesse,  ainsi  qu'il  a  été  exprimé  en  l'acte  de  vente.  Le 
défendeur  a  plaidé,  purement  et  simplement,  que  la  considé- 
ration exprimée  en  l'acte  du  24  décembre  1847  était  vraie. 
La  preuve  a  fait  voir  le  contraire,  et  elle  résulte  même  des 
aveux  du  défendeur  et  des  contradictions  de  son  témoignage. 
La  première  <)uestion  soulevée,  lors  de  l'argument,  est  de  savoir 
ui  pareille  action  peut  être  intentée  par  la  femme  durant 
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la  communauté,  attendu  qu'elle  rejaillirait  contre  elle-même 
comme  commune.  Bien  que  cette  question  ait  été  très  contro- 
versée par  les  auteurs,  elle  doit  être  résolue  en  faveur  de  la 
demiUKleresse,  parce  que,  ainsi  que  je  l'ai  t'ait  remanjuer  à 
l'audition,  s'il  leur  fallait  attendre  un  événement  aussi  incer- 
tain que  la  dissolution  de  la  communauté,  par  son  décès  ou 
celui  de  son  mari,  elle  ou  ses  héritiers  ne  pourraient  peut-être 
|)lus  alors  r.ipporter  la  preuve  des  faits  néctssaires  pour 
l'exercice  de  leurs  droits.  Ce  pourrait  être  le  cas  pour  elle  en 
cette  cause,  puisque  sa  preuve  ne  procède  que  de  la  bouche 
même  du  défendeur,  et  c'est  là  sa  .seule  preuve.  La  .seconde 
difficulté  soulevée  à  l'argument  est  qu'il  n'y  avait  pas  de 
preuve  que  l'immeuble  était  le  propre  de  la  demanderesse  ; 
cette  dernière  n'avait  pas  besoin  de  faire  d'autre  preuve  que 
celle  qui  lui  résultait  de  l'acte  de  vente  même,  et  l'acheteur,  le 
défendeur,  ne  pouvait  .soulever  une  objection  qui  ne  pouvait 
valoir  que  dans  la  l)OUche  d'un  tiers  ;  et  ce  n'est  pas  le  cas  de 
l'application  du  u*^  787  des  Obligations  de  Pothier  (vol.  2  de 
l'édition  Bugnet,  p.  'Wl)  cité  par  le  défendeur,  où  il  s'agissait 
d'une  action  en  revcFidication  par  un  tiers  qui  se  disait  héri- 
tier pour  partie  du  vendeur  contre  l'acquéreur  de  ce  dernier. 
La  troisième  (jucstion  ([ui  est  le  fond  même  de  la  demande, 
est  de  savoir  si  la  femme  commune  peut  aliéner  valablement 
son  propre  ou  s'obliger  pour  les  affaires  de  son  mari.  Le  juge- 
ment dont  la  revision  est  demandée  a  maintenu  ce  principe  et 
la  majorité  de  la  cour  est  pour  le  confirmer  et  maintenir  la 
même  doctrine  que  celle  qui  a  été  maintenue  dans  un  grand 
nombre  de  jugements  devant  cette  cour.  La  femme  comnmne 
qui  vend  son  propre  pour  payer  la  dette  de  son  nmri  ou  pour 
garantir  ses  obligations  et  l'aider  dans  son  commerce,  ne  s'o- 
blige pas  seulement  comme  commune,  mais  elle  s'oblige  direc- 
tement pour  son  mari,  et  c'est  ce  que  la  loi  a  eu  en  vue  de 
prohiber  sous  quelque  forme  que  ce  soit,  pour  assurer  la  for- 
tune de  la  femme  de  l'atteinte  des  mauvaises  affaires  du  mari. 
Le  défendeur  a  rapporté  dans  son  factum  l'opinion  qui  est 
donnée  comme  celle  du  juge  Meuedith,  lors  du  jugement  dans 
la  cause  de  Btnulria  et  McLean,  en  appel.  "  A  nmrried  woman 
"  unquestionably  lias  the  power  of  alienatingher  own/>rt>y9re« 
"  to  pay  the  debt  of  lier  husband."  Si  cette  proposition  est 
vraie  en  droit,  abstractement  parlant,  ce  ne  peut  être  ([Ue 
l()rs(]ue  la  femme  reçoit  réellement  le  prix  de  son  propre  et 
l'emploie  librement  à  payer  la  dette  de  ^on  mari,  mais  non  pas 
dans  ce  cas-ci,  lorsqu'elle  le  vend  pour  faire  faire  commerce  à 
son  mari.  Cette  maxime  ne  peut  pas  plus  prévaloir  dans  cette 
cause  (ju'elle  n'a  prévalu  dans  la  cause  de  Boudria  vs  Mc- 
Lean, dans  laquelle  le  juge  Meredith  a  partagé  l'opinion  de 
la  majorité  de  ses  collègues  sur  la  décision  à  rendre.    8i  elle 
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devait  prévaloir,  que  deviendrait  la  prohibition  des  avantages 
indirects  entre  mari  et  femme  ?  Quant  au  petit  fait,  (|ue  la 
demanderesse  est  allée  avec  le  défendeur  chercher  les  chevaux 
et  les  voitures  en  i.|uestion,  je  n'y  vois  «ju'une  manœuvre  à  la- 
quelle la  demanderesse  s'est  soumise  pf)ur  aider  son  mari  à  lui 
eidever  son  bien. 

Judgment  contirmed.  Beaudry,  J.,concurred.  (14  J.,pp.  212 
et  259) 

Duhamel  and  Kaixville,  for  plaintif!". 

LoRANGER  and  LoRAN(JER,  for  défendant. 


ELECTION  MUNICIPALE. 

Cour  de  Circuit,  Saint- Hyacinthe,  23  mars  1«70. 
Coram  SicoTTE,  J. 
Melançox  rs  Sylvestre. 

Jugé:  Que  (In  moment  que  le  président  d'une  élection  de  (îonseilierg 
municipaux  a  déclaré  élus  les  sept  candidats  proposés,  l'élection  est 
alors  terminée;  qu'il  n'e.st  pas  léjial  de  proposer  ensuite  de  nouveaux 
candidats etde  tenir  un  jtoll  ;  que  si  «n  jioll  e?t  dans  v.e  cas  ten>i,  ce  sera 
illé^aloment,  et  autMine  personne  votant  à  cette  élection,  quoique  sans 
avoir  les  qualités  requises  par  la  loi  pour  lui  donner  le  droit  de  voter  à 
une  élection  municipale,  n'encourra  pur  ce  fait  l'amende  de  vingt  pias- 
tres prescrite  par  le  ^  5  de  la  section  62  du  cli.  24  des  Statut-*  Refondus 
du  B.  C. 

Dans  l'espèce,  le  président  de  l'élection  des  conseillers  muni- 
cipaux de  la  paroisse  de  Sainte- Hélène  ouvre  l'élection  à  dix 
heures  de  l'avant-midi,  le  second  lundi  de  janvier  1870;  .sept 
candidats  sont  proposés,  et  l'élection  n'étant  pas  alors  contes- 
té !  par  plus  de  trois  électeurs  habiles  à  voter,  le  président  dé- 
clare les  sept  candidats  dfiment  élus.  Immédiatement  après, 
arrivent  des  électeurs  (|ui  se  déclarent  (dit  le  rapport  du  pré- 
sident de  l'élection)  non  .satisfaits  des  conseillers  élus  ;  le  pré- 
sident consent  à  ce  que  d'autres  candidats  soient  proposés,  et 
un  poil  est  en  conséquence  tenu.  Le  défendeur,  qui  n'est  pas 
électeur  municipal,  vote  cependant  à  cistte  élection.  Le  deman- 
deur qnl  tam  le  poursuit  pour  l'amende  de  S20,  pour  avoir 
voté  .sans  être  qualifié.  La  cour  décide  ijue  le  défendeur  n'a 
encouru  aucune  ann-nde  en  tlonnant  -son  vote,  quoique  n'étant 
pas  électtîur  municipal  :  que  les  sept  premiers  candidats  pro- 
posés ayant  été  déclarés  dilment  élus,  l'élection  se  trouvait 
alors  terminée,  et  il  n'était  plus  au  pouvoir  du  président  de 
recevoir  tle  nouvelles  propositions  de  candidats,  tenir  un  poli 
et  prendre  les  votes  des  électeurs.  L'action  est  en  conséquence 
déboutée.  (14^.,  p.  217) 

Bourgeois  et  Bacuand,  avocats  du  demandeur. 

Fontaine,  Mercier  et  Decaze,  avocats  du  défendeur. 
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OAPIAS. 

SuPERioR  Court,  Montréal,  3l8t  May,  1870. 
Corail»  ToRRANCE,  J. 


Vanden  Koorxhuy.se  v»  Grondin. 

Het<l:  1.  Tliat  a  debt  nndnr  u  bill  ofluiling  sittiied  at  Marseilles,  in 
France,  for  the  delivery  of  <;ood8  at  Montréal,  where  tlie  carrier  niade 
(iefault  in  delivery,  and  tlie  value  of  the  ^'oodR  is  demanded,  is  not  a 
(lebt  created  witiiout  the  province  of  Ciinada,  C.  C.  P.,  art.  806. 

2.  Thnt  such  a  debt  is  not  a  claim  for  uniiquidated  damageH,  requir- 
ing  an  order  front  a  judge  nnder  C.  C.  P.,  art.  801. 

Fer  Curiam  :  Tliis  casn  is  bet'ore  the  court  on  a  motion  to 
i|Uiish  a  writ  of  capias  ad  vespotHlendmn  ;  Istly  because  the 
contract  upon  which  the  claim  was  based  was  entered  into  at 
Marseilles,  in  France,  and  must  therefore  be  regardtd  as  a 
foreign  debt,  for  which  a  capias  could  not  issue,  C  C.  P.,  art. 
806, 2ndly  becauae  the  claim  wtis  for  uniiquidated  damages 
and  a  judge's  order  was  necessary  under  C.  C.  P.,  art.  801. 
The  affidavit  upon  which  the  capici»  issued  set  forth  a  bill  of 
lading  signed  by  défendant,  at  Marseilles,  for  the  carriage  f rom 
Aiarseilles  to  Montréal,  of  "  un  baril"  Burgundy  Port,  of  the 
value  of  $35,  and  another  bill  of  lading  to  the  .same  effect,  of 
"  un  baril  absynthe  "  of  the  value  of  $45,  making  in  ail  $80, 
to  recover  which  sum  the  arrest  is  made.  The  court  is  of 
opinion  that  this  is  not  a  foreign  debt  in  the  sensé  intended 
by  C.  C.  P.,  art.  806.  The  debt  to  be  a  foreign  debt  must  hâve 
been  created  without  Lower  Canada.  In  the  présent  case, 
though  the  inception  of  the  debt  was  abroad,  yet,  the  right  of 
action  was  only  completed  in  the  province.  McDottgall  vs 
ToiTunce,  (1).  The  court  is  further  of  opinion  that  the  claim 

(1)  Un  jugement  rendu  dans  la  province,  condamnant  le  maitre  d'un  vais> 
«eau  transatlantique  à  payer  à  un  passager  qui  avait  fait  la  traversée  de 
l'oeean  dans  son  vaisseau,  ne  Glasgow  à  NIontréal,  la  valeur  du  bagage  de  ce 
passager,  lequel  avait  été  volé  k  bord  du  vaisseau,  ne  constitue  pas  une  dette 
ayant  pris  naissance  en  un  pays  étranger  dans  le  sens  du  ch.  87  des  S.  R.  B. 
C.  (le  1861,  sec.  7,  §2,  intitulé  :  "  Acte  concernant  l'arrestation  et  l'empri- 
sonnement pour  dettes  ainsi  que  le  soulagement  des  débiteurs  insolvables.  " 
Un  jugement  avait  été  rendu  par  la  C!our  Supérieure  contre  le  défendeur, 
maître  de  vaisseau,  résidant  à  (ilasgow,  en  Ecosse,  le  29  février  1860.  Le  dé- 
fendeur ne  vint  pas  dans  la  province  eu  18(M),  mais  il  y  arriva  dans  le  mois  de 
mai  1861  à  bord  du  vaisseau  7'oro)</o  dont  il  était  le  maitre.  Le  demandeur 
tit  décerner  contre  lui  un  bref  de  rapian.  îm  déposition  alléguait,  comme  rai- 
son <le  la  croyance  du  déposant,  que  depuis  la  date  dudit  jugement  le  défen- 
deur n'avait  fait  aucun  effort  pour  le  payer  ;  qu'il  était  marin  résidant,  en 
dehors  de  la  province  du  Canada,  mais  temporairement  dans  le  district  de 
Montréal,  <Voù  il  devait  repartir  sous  peu  de  jours  pour  retourner  dans  la 
(jirande-Bretagne,  sans  avoir  fait  de  piovision  pour  le  paiement  de  la  récla- 
Le  «léfendeur  fit  motion  pour  faire  casser  le  bref  de 
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raatle  by  plaintiff,  for  the  value  of  the  goods,  .1^80,  is  not  u 
claim  for  uiiliquidated  damages,  and  tlierefore  an  order  fruiii 
a  judge,  under  C.  C.  P.,  art.  806,  was  unnecessary.  Motion 
rejected.  (14  J.,  p.  218) 

T.  &  C.  C.  DeLorimier,  for  plaintiff. 

Carter  &  Hatton,  for  défendant. 


INSURANCE  AQAINST  PIRE.    . 

SUPERIOR  Court,  Montréal,  4th  Marché.  18G9. 
Coram  Torrance,  J. 
O'CoNNOR  vs  The  Impérial  Insurance  Co. 

Hdd:  1.  That,  altliough  A  is  nierely  the  a^ent  of  fi,  in  obtaining 
froin  C  an  advanoe  of  money  on  certain  goods,  yet,  if  lie  render  liim- 
self  lialiletoCfor  any  lood  which  might  arise  after  tliesale  of  tlie  goods, 
lie  hau  an  insurable  interest  in  tiie  goods,  and  can  tlierefore  legally 
injure  them  in  hia  own  name  to  the  fuil  extent  of  the  loan. 

2.  An  insiiraiice,  by  simple  receipt  for  tlie  premium,  is  légal  and  biiui- 
ing  without  the  issue  of  a  policy,  and  the  interest  in  the  insurance 
money  may  be  legally  ashigned  by  any  simple  form  of  transfer  endorsed 
on  the  policy,  and  such  transfer  does  not  re(|uire  the  consent  or  accep- 
tance  of  the  insiirance  company  to  make  it  binding. 

This  was  an  action  to  recover  the  sum  of  $2,000,  being  tho 
amount  alleged  to  be  insured  by  défendants,  on  coal  oil,  in 
"  Middleton's  coal  oil  warehouse  n*^  1."  The  insurance  was 
ettected  on  the  20th  of  June,  1867,  in  favor  of  "  S.  B.  Heward," 
by  the  paynient  of  the  required  preniiuin  to  défendants' 
agents,  in  Montréal,  and  the  granting  of  a  receipt  for  the  pre- 
mium in  the  usual  form,  signed  by  such  agents.  Heward,  at 
the  time,  was  the  holder  of  a  warehouse  receipt  for  the  oil 
signed  by  Wm  Middleton  &  Co.,  and  of  a  note  for  $2,800, 
signed  by  the  latter,  payable  to  their  own  order  and  endorsed 
by  them.  Heward  was  in  reality  the  broker  of  Wm  Middle- 
ton &  Co.,  and,  as  such,  negotiated  a  loan  from  plaintif!',  by 
way  of  advance  on  the  oil,  and  delivered  him  the  note,  and 
assigned  to  him  at  the  same  time  the  wai'ehouse  receipt  and 
the  insurance  receipt.  The  assignment  of  the  insurance  receipt 
was  by  endorsement  thereon,  as  follows  :  "  I  hereby  transfer 
the  within  policy  of  insurance  to  M.  O'Connor."  Whcn 
Heward  negotiated  the  advance  from  plaintitf,  he  did  not  en- 

capias,  alléguant  que  la  cause  de  la  dette  avait  pris  naissance  en  pays  étrmi- 
ger,  et  que  les  allégations  de  la  déposition  étaient  insuffisantes,  vagues  et  cim- 
tradictoires.  Cette  motion  fut  rejetée,  la  cour  jugeant  la  déposition  suffisante. 
{McDoiijjalt  vs  Torrance.,  C.S.,  Montréal,  31  mai  1861,  Monk,  J.,  .T  J.,  p.  14H, 
et  8  R.  J.  R.  Q.,  p.  137) 
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tloi-so  tho  note,  but,  by  a  separate  writing,  he  rendcred  }iiin- 
st'lf  respon.sible  to  plaintitt  for  any  deticiency  which  niight 
occur,  should  the  proceeds  of  the  oil  when  sold  prove  to  be 
insufficient.  Middleton  subsequently  absconded,  without  pay- 
h\<r  the  note,  and,  the  greater  part  ci'  the  oil  having  ueen 
ilostnjyed  by  tire,  plaintitf  sued  to  recover  the  insurance 
iiKtiiiy  covered  by  the  receipt.  At  the  argument,  Cahter,  Q. 
C,  for  défendant,  contended  that  Heward  had  net,  under  cir- 
cninstanccs,  any  insurable  interest  in  the  oil,  and  that  the 
transfer  of  the  insurance  receipt  was  nuU  for  want  of  accep- 
taiic(!  or  consent  ou  the  part  of  défendants. 

"  The  court,  cousidering  that  défendants  bave  failed  to 
pruve  the  inaterial  allégations  of  their  pleas,  dotli  dismiss 
the  saine  ;  cousidering  that  plaintitt'  hath  established  in  évi- 
dence the  material  allégations  of  his  déclaration,  and,  espe- 
cially,  that  the  oil,  the  value  of  which  is  sought  to  be  recov- 
ered,  existed  on  the  20th  of  June,  18(57,  and  from  that  date  to 
the  date  of  the  fire  hereinaiter  mentioned,  and  that  Stephen 
H.  Heward  had  an  insurable  interest  to  the  amount  of  $2,000 
in  the  same,  when  he  niade  the  insurance  referred  to  in  the 
intérim  receipt  ;  considering  that,  by  article  2676  of  the  Civil 
Code,  the  insured  has,  in  ail  cases,  a  right  to  assign  the  policy 
with  the  thing  insured  ;  considering  that  the  contract  of 
insurance  made  with  défendants,  on  the  20th  of  June,  1867, 
and  the  property  thereby  insured  against  loss  by  fire  by 
Heward,  while  he  had  said  insurable  interest  in  said  oil,  was, 
on  the  20th  of  June  aforesaid,  for  value,  namely  $2,000  and 
upwards,  by  him,  with  the  property  insured,  transferred  to 
plaintitf;  considering  that  it  is  established  in  évidence  that 
425  barrels  of  the  oil  so  insured  were  destroyed  by  fire,  on 
the  17th  of  August,  1867,  while  the  policy  was  in  full  force, 
and  that  plaintiff  is  entitled  to  the  benefit  thereof,  and  to 
recover  froni  défendants  the  value  of  the  said  oil  so  insured 
by  tliom  against  loss  by  fire  ;  seing  the  said  retraxit  fyled  by 
plaintitf,  whereby  he  reduces  his  claim  to  the  sum  of  $1587.76, 
with  interest  thereon  fron»  the  16th  August,  1867,  when  the 
note  fell  due  :  It  is,  therefore,  considered  and  adjudged  that 
défendants  dopay  and  satisfy  to  plaintifl'the  sum  of  $1587.76, 
with  interest  thereon  from  the  16th  day  of  August,  1867," 
(14  J.,  p.  219) 

Strachan  Beïhune,  Q.  C,  for  plaintitf. 

G.  B.  Cramp,  for  défendant. 

Edward  Carter,  Q.  C,  counsel. 
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ROTE  OIVEll  BT  AN  INSOLYEHT  DEBTOR  TO  OBTAIH  BI8  DISCHARGE 

Court  ov  Queen's  Bknch,  Montiiul,  18tli  Muich,  1872. 

Coram  Cahon,  .T.,  Drummond,  J.,  Bau(ii,ev,  J.,  and  Monk,  J. 

Amahle  Fhévost  h  (il.,  plaiiitift'H  in  tlif  Circuit  Court,  appil- 
lants,  ami  Elizaheth  Ann  IMckel,  (h'IVmlant  in  tlie 
Circuit  Court,  respondent. 

Jlflil  :  Tliat  llit*  note  ol"  a  iliird  par  y  ^'weu  by  an  iimolvent  to  a  ci»'- 
(litor  to  obtain  tiie  creditorV consent  to  tliu  diacliarge  of  the  insolvent, 
i»  null  and  void. 

This  was  an  appeal  t'roin  a  judginent  ot*  the  Circuit  Court, 
at  Montréal,  of  the  I8th  June,  1870,  Mackay,  J.  Hère  follow 
the  remaries  of  the  judge  in  the  Circuit  Court,  and  the  judg- 
nient  of  the  Haid  court. 

Mackay,  J.  :  The  question  at  issue  is  whether  a  note  of  a 
third  party  given  by  an  insolvent  to  a  creditor  to  obtain  liis 
consent  to  the  discharge  of  the  insolvent  can  be  considercd 
good  and  its  ainouiit  recovered.  The  Insolvent  Act  of  18(54, 
27-28  Vict.,  ch.  17,  sec.  i),  §  18,  expressly  says  that  such  note 
given  by  the  insolvent  is  null  and  void,  but  dcns  not  say 
anything  particularly  asto  the  note  being  the  insolv  ent's  note, 
or  a  third  party's.  The  law  of  England  does  expressly  men- 
tion third  parties,  and  a  note  given  by  a  third  person  to  a 
creditor  to  procure  hiui  to  consent  to  a  bankrupt's  dischai-ge 
is  null.  So,  in  the  law  of  France,  since  1838  ;  but,  previous  to 
that  time,  a  note  given  by  third  parties  could  be  sued  for 
and  its  ainount  recovered  by  the  creditor.  But,  hère  is  the 
fact  that  it  was  the  insolvent  himself  was  brought  this  note 
to  plaintiff,  and  it  cornes  within  the  Insolvent  Act  expressly. 
The  Act  of  1865,  29  Vict.,  ch.,  18,  sec.  28,  says :  'If  any  credi- 
tor of  an  insolvent,  directly  or  indirectly,  takes  or  receives 
froni  such  insolvent  any  pajment,  gift  or  gratification  for 
con.senting  to  his  discharge,  or  composition,  such  creditor  shall 
incur  a  penalty  of  three  times  the  value  of  the  paynient,  &c." 
The  plaintiffs  say  that  third  persons  are  f ree  to  give  notes  to 
creditor»,  to  get  then>  to  waive  opposition  to  bankrupts'  di'^- 
ciiarge.  The  case  has  to  be  judged  upon  the  particular  ]i''< 
made  in  it,  in  other  words,  upon  its  particular  merits.  W 
it  a  case  of  a  third  person 's  (défendants)  note  received  by  p  u- 
t\ïïsnotfrovi  fier  (they  never  spoke  to  lier),  but  froni  her  .-.uii 
one  of  the  insolvent  tirra  of  RlcDonell  and  Ste-Marie,  taken  by 
plaintiffs,  fram  liirn,  on  terms  that.  for  it,  the  plaintiffs  would 
de?ist  from  opposing  the  insolvent's  discharge.  Under  thèse 
circum.stances,  the  court  holds  that   the  ainount  of  the  note 
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oiiimot  l»o  recovcriMl  liy  plaintift'H  from  défendant.  There  was 
clciif  illejïality,  under  our  Act  ot'  I8()5,  in  plaintiffs' stipulating 
witli  the  insolvent  for  tliis  note,  as  thoy  (Jid.acoording  to  their 
ifccipt  fyled.  Tins  illegality  is  fattil  to  plaintiffs.  Smith,  on 
Conti'di'l»  (]^0). 

Hore  follows  the  judgnient  :  "  ConHidoring  that,  againHt 
plaintirts'  primd  far'w  case,  défendant  lias  proved  the  niaterial 
iilIt'j:,'iitions  of  hJH  pleas  :  considering  that  the  title  of  plain- 
tiffs t(t  the  note  sued  upon,  was  and  is  delivery  of  it  l»y 
John  I).  McOonell,  an  insolvent,  to  thcn»,  upon  and  for  which 
(It'livery  pliiintifts  agreed  vvith  McDonell,  to  discontinue  their 
rt'sistnnce  or  opposition  to  or  contestation  of  hia  and  Sainte- 
Miirii'H  (lus  eo-partner's)  discharge  under  the  Insolvent  Act 
of  liS(i4  an<l  the  Act  ainending  it,  which  discharge  plaintiHs 
would  only  allow  in  considération  of  said  note  given  to  them, 
iit'ter  olttaining  which  they  di<l  desist  from  their  contestation 
of  siiid  discharge,  and  consent  to  said  discharge;  conaider- 
iiig  that,  by  sec.  28  of  the  Act  of  Parliament  of  1865,  29  Vie, 
Clip.  IM,  in  force  before  and  when  plaintiHs  contracted  for  and 
fjfot  delivery  oF  said  note,  it  is  enacted  that,  if  any  creditor  of 
an  in.solvent  takes  or  reçoives  directly  or  indirectly  from  hini 
iiny  pay nient,  gift  or  gratuity,  as  a  considération  to  consent 
tu  tlie  in.solvent's  discharge,  such  creditor  shall  forfait  a  sum 
e(|ii!il  tu  treble  the  value  of  the  payment,  gift  or  gratuity  so 
tiiken  or  received  ;  considering  that  any  contract  made  for  or 
abolit  »nny  matter  or  thing  prohibited  or  niade  unlawful  by 
sncli  section  of  the  Act  is  a  void  contract  ;  that  plaintiHs'  con- 
tract for  the  note  sued  upon,  upon  which  contract  they  receiv- 
etl  from  the  bankrunt  McDone  1  the  said  note,  was  and  is 
void  \<y  law  {nommément,  by  force  of  the  commun  law  and 
said  section  28  of  .said  Act  of  1865,  29  Vie,  cap.  18)  ;  that  the 
court  ought  not  to  help  to  give  it  any  effect  ;  that  said  note 
onght,  upon  the  proofs  made,  to  be  held  of  no  effect  but  illé- 
gal, and  plaintiHs'  .suit  incapable  of  being  maintained  again.st 
défendant,  doth  dismiss  plaintiffs'  action  with  costs,  &c." 

The  plaintiHs  appealed  from  this  judgment,  and  the  Court 
of  Appeals  confirmed  it. 

MoN'K, .!.,  dissented,  remarking  that  there  was  no  proof  that 
tlic  otiier  creditors  were  injured  by  the  act  complained  of. 

Ba[)(;lev,  J.  :  Taint-Marie  and  McDonell,  traders,  went  into 
•  >olvency,  under  the  Insolvent  Act  of  1864,  27-28  Vict,  ch.  17, 
iukI  amendments,  and,  when  the  time  came  for  obtaining  their 
ilischarge,  appellants  hère  and  another  creditor  to  a  ceHain 
ainonnt  were  opposed  to  the  relief  sought  by  tliem.  In  order  to 
overcome  th'  )bjection,  arrangements  were  made  between  the 
opp'ising  crt.litors  and  McDonell,  one  of  the  insolvents,  the 
>ioii  of  respondent,  who  was  perfectly  .solvent,  by  which,  in 
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considération  of  her  promissory  note  for  the  full  amount  of 
their  respective  debt,  made  by  her  in  their  tavor,  thèse  oppos- 
ing  creditors  agreed  to  waive  their  objections  against  the  grant 
of  the  certificate  of  discharge  and  to  consent  to  the  saine,  and 
did  in  fact  thereby  subscribe  their  consent,  as  required  by  law, 
and,  thereupon,  the  insol vents  were  discharged,  the  creditors 
reniaining  still  on  the  list  of  proved  claimants.  The  respondent 
refused  payment  of  her  note  to  appellants,  pleading  want  of 
considération  for  the  note  as  well  as  the  illegality  of  tiie 
transaction.  There  is  no  conflict  about  the  faces  of  the  case  : 
the  note  is  dated  on  the  2nd  July,  18G9  ;  it  was  to  her  own 
order  and  endorsed  by  her  and,  by  McDonell,  delivered  to 
appellants,  and  was  without  considération  froni  appellants  to 
respondent,  and  was,  moreover,  given  to  and  received  by  thein 
uuder  an  express  a^reement  between  the  creditor  and  the 
insolvent,  for  the  purchase  of  the  creditor's  consent  to  forbear 
opposing  and  to  consent  to  the  certificate  of  discharge  under 
the  Insolvent  Act  of  1864  aad  its  amendinent  of  1865.  The 
contention  rests  upon  the  gênerai  policy  of  the  insolvent  law, 
and,  specially,  upon  the  section  28  of  the  Act  of  1865, 29  Vict., 
ch,  18,  which  is  in  the  following  ternis  :  "  If  any  creditor  of  an 
insolvent,  directly  or  indireetly,  takes  or  reçoives  froni  such  in 
solvent,  any  payment,  gift,  gratuity,  or  préférence,  or  any  pro- 
mise of,  &c ,  as  a  considération  or  inducement  to  consent  to  the 
discharge  of  such  insolvent,  or  to  exécute  a  deed  of  composition 
and  discharge  with  him,  such  creditor  (e-n.cowrj'aw/ie  amende), 
shcdl  forfeit  and  pay  a  sum  equal  to  treble  the  value  of  the 
payment,  &c.,  so  taken,  received  or  promised,  and  the  saine 
shall  be  recoverable  by  the  assignée,  &c.,  and  distributed  as  a 
part  of  the  ordinary  assets  of  the  estate."  This  was  plainly  an 
amendment  to  sub-sec.  13,  sec.  9  of  the  Act  of  1864,  27-28 
Vict,  ch.  17,  which  provides  "  that  every  discharge  or  coni- 
"  position  or  confirmation  of  any  discharge  or  composition, 
"  which  has  been  obtained  by  fraud  or  fraudulent  préférence, 
"  or  by  means  of  the  consent  of  any  creditor  procured  hy  the 
"  payment  of  such  creditor  of  any  valuable  considération  for 
"  such  consent,  shall  be  null  and  void."  The  provision  of  18(i4 
opérâtes  upon  the  insolvent,  whilst  that  of  theamending  Act 
opérâtes  upon  the  contracting  creditor.  Now,  the  argument  of 
appellants  is  that  the  contract  is  not  an  illegality,  as  regards 
respondent,  because  the  estate  of  the  insolvent  has  not  lieeii 
lessened  or  interfered  with,  and  the  only  conséquence  is 
appellants  being  liable  and  subjected  to  pay  to  the  estate  of 
the  insolvent  three  times  the  amount  of  the  debt  so  .securud. 
In  other  words,  that  the  distinction  avails  in  their  favor  herc, 
between  an  act  directly  prohibitod  by  a  statute  and  one  the 
doing  of  which  merely  subjects  the  party  to  a  penalty.  In  tlie 


DE  LA   PROVINCE   DE  QUÉBEC. 


151 


former  cw.se  the  note  vtrould  be  vitiated,  in  the  latter  not. 
Now,  it  is  quite  true  that  parties  as  a  gênerai  rule  make  what 
coiitmcts  they  please,  and  become  subject  to  their  fulfilment 
uiiit'sa  the  Législature,  from  motives  ot*  public  policy  or 
revenue,  or  other  public  grounds,  shall  interdict  them.  The 
insolveut  law  has  been  specially  enacted,  not  for  the  benefit 
of  the  insolveut  alone,  but  upon  grounds  of  public  good  faith 
antl  mercantile  honesty  to  protect  ail  his  creditors,  to  prevent 
frunds,  préférence  of  some  to  the  détriment  of  others,  and  to 
keep  the  insolveut  himself,  as  well  as  his  creditors,  in  the 
sanie  relative  position  towards  each  other  as  his  insolvency 
lias  tixed  hini.  Amongst  the  privilèges  of  the  insolvent  law  is 
tlu'  important  one  of  the  insolvent's  discharge  by  the  consent 
of  his  creditors,  or  of  a  certain  proportion  in  number  and 
vahu-,  which  necessarily  présupposes  consenting  creditors 
uiiiiifluenced  by  mercenary  or  immoral  motives  as  regards 
their  co-creditors  upon  the  estate,  otherwise,  one  or  two  in- 
tluential  creditors,  l)y  compelling  the  friends  of  the  insolvent 
to  yield  to  their  extortions,  might  control  the  certificate 
altogether  to  the  disadvantage  of  the  remaining  creditors. 
Sucii  acts  couvert  the  insolvent  law  from  its  fair  and  honest 
bénéficiai  object  into  a  means  of  commercial  immorality,  and 
a  contravention  of  public  policy,  by  securing  préférences  for 
the  paynient  of  debts  in  fui).  The  agreement  was  hère  entered 
into  for  the  purpose  of  enabling  a  party  to  infringe  a  law  marie 
for  the  protection  of  commercial  morality  and  the  exclusion 
of  enforced  and  extorted  préférences  in  commercial  insol- 
voncies.  It  is  the  infraction  of  a  law  made  for  the  protection 
of  public  inorals  and  prevents  the  appellants  from  having  a 
hii'UH  standi  in  a  court  of  law  to  enforce  such  an  agreement. 
Tliis  has  always  been  the  principle  in  the  law  of  bankruptcy 
and  insolvency.  As,  e.  g.,  to  induce  a  petitioning  creditor  not 
to  prosecute  a  fiât  in  bankruptcy.  Davis  vs  Holding,  1  Mee- 
son  and  Welby's  Rep.,  p.  159,  and  Goodered  vs  Ai'mour,  12 
Law  Journal,  Miehaelmas  Term,  p.  56  ;  or  to  induce  a  creditor 
to  sijifn  a  bankrupt  certificate,  impérial  statute  G  Geo.  4,  ch. 
H),  s.  125, — or  to  sign  a  composition  deed,  Knight  vs  Hiivt, 
5  Hingham's  Rep.,  p.  432.  The  infiiction  of  the  penalty  con- 
templâtes the  prohibitory  intent  against  such  contract  by  the 
Li'jfi.slature,  and  no  action  will  lie  for  an  act  doue  prohibited 
h\  a  penalty.  See  14  Meeson  and  VVelsby's  Rep.,  p.  450  ;  10 
Binjïham's  Rep.,  p.  110,  and  6  Bingham's  New  Cases,  p.  85.  In 
the  case  of  Ritchie  vs  Smith,  6  C«)mmon  Bench  Rep.,  p.  4G2, 
thèse  questions  were  discussed  at  length,  and  it  was  held  by 
Maile,  J.:  "That  although,in  terms,  in'that  case,  the  agreement 
waa  enabling  a  party  to  contravene  a  lav.  of  public  morals  and 
policy,  and  the  act  contemplated  to  be  done  was  not  expressly 


m 


'Wm 


lïïï 


111! 


i 


152 


RAPPORTS  JUDICIAIRES  RE  VISÉS. 


and  in  ternis  prohibited  by  the  statute,  there  could  be  no  doubt 
that  it  was  an  illégal  act  and  that  the  agreement  was  void. 
The  cases  as  to  uiatters  contrary  to  public  poHcy  directly  apply. 
If  two  parties  enter  into  an  agreement  whereby  it  is  stipulat- 
ed  that  one  of  them  shall  be  enabled  to  commit  an  act  that  is 
contrary  to  public  policy,  and  contrary  to  the  provisions  of 
an  Act  of  Parliament,  though  not  expressly  prohibited  except 
by  the  imposition  of  a  penalty,  the  agreement  is  clearly  illégal 
and  void.'  Williams,  J.,  is  of  the  same  opinion.  Now  hère  the 
action  is  between  the  parties  to  the  note,  given  without  con- 
sidération, and  for  the  illégal  purpose  of  enabling  or  inducing 
the  same  thing,  the  appellants  to  contravene  and  évade  the 
statute  by  doing  an  act  subject  to  a  penalty  imposed  upon 
them  for  contravening  the  provisions  of  the  insolvent  laws. 
Ex  dolo  malo  or  ex  turpi  causa  non  oritur  actio.  The 
gênerai  principal  is,  if  an  act  be  prohibited  under  a  penalty,  a 
contract  to  do  it  is  inade  void.  There  can  be  no  doubt  of  the 
contract  in  this  act,  inasniuch  as  one  of  the  appellants  under 
oath  admits  that  the  note  was  received  by  them  through 
McDonell,  for  the  discharge  in  question,  and  consented  to  it. 
The  Judgment  dismissing  the  action  was  therefore  correct  and 
must  be  confirmed.  Judgment  contirmed.  (14  ./.,  p.  220  ;  17 
./..  p.  314  ;  2  R.  a,  p.  231,  vt  14  R.  />.,  p.  204) 

Duhamel  &  Rainville,  for  the  appellants. 

RoBinoux,  for  the  respondent. 


REROHOIATIOH  A  8UC0E88I0H. 

SuPEiuoR  Court,  Montréal,  29th  November,  1873. 
Coram  Torrance,  J. 
MuLHoLLAND  et  al.  VH  Halpin  et  al. 


Ifeld  :  Tliat  hflirs-at-ltiw  agaiiiBt  whom  it  in  soiight  to  make  a  jnd^" 
ment  executory  muMt  pay  cofta  up  to  the  date  of  renunciation. 

Per  CuRiAM  :  This  is  an  action  against  John  Halpin  and 
William  Halpin  to  hâve  declared  executory  against  them  a 
judgment  obtained  by  plaintiifs  against  the  deceased  father 
of  défendants.  The  défendants  pleaded  that  their  father,  at 
his  death,  on  the  26th  June,  1872,  was  completely  insolvent  ; 
tiiat  défendants  did  not  deem  it  advisable  formally  to  renounce 
his  succession,  in?««much  as  he  left  no  property,  but  it  is 
untrue  that  they  accepted  his  succession  expressly  or  tacitly  : 
that  they  never   put  themselves   in    possession  of  any  of  th«' 
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property  of  the  said  succession,  and  never  took  the  quality  of 
heirs,  and  never  did  any  act  which  could  induce  the  suppo- 
sition that  they  intended  to  take  the  quality  of  heirs.  Issue 
was  joined  on  this  plea  and,  after  the  adduction  of  évidence, 
the  cause  was  placed  on  the  roU  for  hearing  on  the  mérita  on 
the  ISth  October  laat.  On  that  day,  défendants  fyled  in 
court  a  déclaration  that  they  renounced  the  succession  of 
their  father.  The  court  on  the  examination  of  the  record 
(loes  net  find  that  there  is  proof  of  a  meddling  with  the 
estate  of  the  deceased,  which,  in  view  of  the  renunciation 
produced,  would  fasten  upon  défendants  a  liability  to  pay  the 
debts  of  the  deceased.  They  may  always  renounce  rehus 
integri8,  so  long  as  they  hâve  not  "  fait  acte  d'héritier."  The 
action  against  défendants  must,  therefore,  be  disniissed  ;  but 
a  question  remains  to  be  settled  as  to  the  payment  of  the 
costs  of  this  action.  Guyot,  Répertoire,  verbo  Renonciatiov, 
p.  136,  2nd  col,  says:  "  Les  dépens  faits  jusqu'au  jour  oii  la 
renonciation  est  représentée  doivent  être  supportés  par  l'héri- 
tier, attendu  qu'il  les  a  occasionnés  par  son  retard  à  remplir 
l'obligation  où  il  était  de  prendre  <|ualité  dans  le  temps  fixé 
par  la  loi."  This  principle  was  recogni/ed  in  the  Montréal 
City  and  District  Buildivg  Society  vsKcrfut  et  al  (1).  While, 
therefore,  the  court  dismisses  the  action,  the  costs  will  be  paid 
by  the  défendants.  (17  J.,  p.  318,  et  5  R.  L,  p.  184) 

M.  Tait,  for  plaintiffs. 

Archambault,  for  défendants. 
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(1)  Une  action  intentée  contre  un  héritier  nui  n'avait  pan  renoncé  à  la  suc- 
c'essioii  et  qui  comparaît  et  plaide  une  renonciation  ulU^rieure  à  l'introduction 
lie  la  demande,  sera  rejetée,  mais  cet  héritier  devra  payer  les  frais  de  contes- 
tation. {Société  de  ronnlruction  du  dktrift  et  de  la  nté  de  Montn^al  vs  Kerfiit 
w  «/.,  C.  S.,  Montréal,  30  novembre  1859,  Bkrthkuit,  J.,  4  J.,  p.  54) 
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APPEL, 

Court  of  Queen's  Bench,  Montréal,  8th  June,  1869. 

Coram  Di^val,  C.  J.,  Caron,  J.,  Badoley,  J.,  Monk,  J. 

Joseph  Octave  Hyacinthe  dit  Belleiu)SE.  défendant  in  the 
court  below,  appellant,  «nd  Henry  Hart,  plaintiff' in  the 
court  below,  respondent. 

Held  :  Tliat  in  an  action  of  (iainatres  for  $200  for  a  mie  défait,  in  which 
jiulgment  was  K'ven  against  tho  défendant  for  a  snm  of  $10  by  the  Court 
of  Kfview,  with  costs  as  in  an  appealahle  action  for  $120,  there  is  no 
appeal  hy  the  defeiulaiit  from  sucli  judgment  to  the  Court  of  Queen'c 
Bemh.  (1) 

Tlie  plaintiff  brought  an  action,  in  the  Circuit  Court  for 
the  district  of  Richelieu,  to  recover  from  défendant  ^200,  fur 
damages  for  a  voie  d"  faif.  The  action  was  dismissed  Ijy  tlie 
Circuit  Court  on  4th  April,  1808,  Loranger,  J.,  but  the  judg- 
ment was  reversed  by  the  Court  of  Keview  (Mondelet,  J., 
Berthelot,  j.,  Mackay,  J.,  which  gave  judgment,  on  the  21.st 
November,  18()8,  in  favour  of  plaintiff  for  $10,  and  costs  as 
in  an  appealable  action  for  S120.  The  judgment  in  appeal 
was  as  follows  :  "  The  court,  considering  that,  by  the  judg- 
ment from  which  this  appeal  is  brought,  pronounced  by  the 
Court  of  Révision,  sitting  at  Montréal  on  the  2l8t  of  Nov. 
1808,  défendant  is  condemned  topay  to  plaintiff  a  sum  of  810 
with  interest  and  costs,  and  that  from  the  said  judgment 
appellant  was  not  etititled,  by  law,  to  institute  an  appeal,  it 
is  considered  and  adjudged,  oy  this  court,  that  the  présent 
appeal  be  and  the  same  is  hereby  dismissed  with  costs,  &c." 
(14  ./.,  p.  223  ;  1  R.  L.,  p.  157,  et  1  R.  C,  p.  231) 

A.  Germain,  for  appellant. 

ÂRMSTRoNfi  &  (iiLL,  for  respondent. 

(1)  Lorsque  le  montant  du  jugement  n'excède  pas  81(M>,  (juoique  le  montant 
demaiidf  excédùt  cette  somme,  il  n'y  a  pas  lien  à  la  revision  de  ce  jngenu'Ut, 
si  le  créancier  se  contente  du  jugement  rendu.  {Lffehrre  vs  Afiirilorh,  C.S.H., 
Montrt'ul,  3(1  novend)re  186!>,  Mondki.kt,  J.,  Rkktmki.ot,  J.,  MAtKAV,  J.,  l.'i 
J.,  p.  a-2H,  et  H»  R.  .1.  R.  Q.,  p.  434) 

Quifrc,  lire  tiiese  décisions  not  a  departure  from  (,'.  S.  L.  C,  cap.  77,  s.  '25, 
and  cap.  82,  s.  2,  and  C.  C.  P.,  art.  114*2. 
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Court  of  Review,  Montréal,  25th  April,  1870. 
Coram  Mackay,  J.,  Torrance,  .T.,  Beaudry,  J. 


«i^i, 


.McUlNNIS  V»  HOR.SEMAN. 


Uild  :  Tlittt  tlie  Circiiit  Court  lias  no  juriNHiction  to  urnnt  tlie  renîlia- 
tion  ofalease  wliere  therentor  anniial  vaine  exctu'ds  two  luindred 
<lulltir.«,  tliough  tiio  amonnt  of  damages  dainutd  be  nnder  $200. 

TIh?  action  was  institutt'd  by  plaintiff,  in  the  Circuit  Court, 
uimUt  the  Lessora  and  Lessees  Act,  alle^inj;  damages  caused 
l>y  défendant  to  the  preuvises  leased  by  him  froni  plaintiff", 
uixler  a  notarial  lease,  at  a  rental  of  $240  per  annuni.  Con- 
clusions for  the  résiliation  of  the  lease,  ejectnient  of  défen- 
dant, and  for  ^l\9  daniatres  olleged  to  hâve  been  suff'ered  by 
pliiintiff'.  The  défendant  fyled  a  declinatory  exception,  on  the 
pround  that  the  Circuit  Court  had  i^^  jurisdiction  to  grant 
t\u'  résiliation  of  a  lease  for  a  sum  exceeding  $200  per 
annuni.  The  défendant  referred  to  art.  <SH7  C.  C.  P.,  and  con- 
tentk'd  that  where  ther»;  was  a  demand  for  the  résiliation  of 
the  lease,  and  the  annual  rent  was  over  $200,  the  action  must 
be  instituted  in  the  Superior  Court,  even  though  the  amount 
of  damages  r'Iaimed  was  under  $200.  This  exception  was 
niaintained  hy  the  Circuit  Court. 

The  l'ollcwing  was  thejudgment  of  the  Circuit  Court,  Ber- 
TMKLi.r,  J.,  29th  March,  loTO  :  "  La  cour,  considérant  que  le 
bail  dont  le  deman  leur  demande  la  résiliation,  à  l'encontre  du 
défendeur,  a  été  fait  et  consenti  pour  £00  par  année,  et  que, 
pour  cette  raison,  la  demanderesse,  conformément  à  l'art.  1105 
C.  P.  V.  et  la  loi  du  pays,  aurait  dû  se  pourvoir  au  terme  supé- 
rieur lie  cette  cour  ;  a  maintenu  ladite  exception  et  renvoie 
1  action  de  la  demanderesse  avec  dépens,  etc." 

The  plointiff' inscribed  in  review  and  urged  that,  inasmuch 
as  the  amount  of  damages  prayed  for  was  only  $119,  he  was 
obligL'd  to  sue  in  the  Circuit  Court.  See  25  Vict.,  cap.  12,  sec. 
1.  The  plaintiff  argued  :  If  we  cannot  join  an  action  for  rési- 
liation, why  should  there  be  a  spécial  clause  in  the  law  ?  We 
ail  know  that  an  action  for  rent  or  an  action  for  «lamnges 
aient'  must  V)e  taken  in  the  Superior  or  Circuit  Court,  accord- 
iiig  tu  the  nniount  of  rent  or  damages  claimed,  and,  also,  that 
such  an  action  purel^'  and  simply  for  damages  or  rent  cannot 
coine  under  the  opération  of  the  Le.s8ors  and  Lessees  Act  ; 
but  must  be  taken  out  under  the  ccmimon  law.  It  was  the 
piactice,  since  the  25th  Victoria,  to  keep  down  the  costs  on 
actions  of  ejoctment  by  conjoining  a  demand  for  a  aniall 
aiimunt  of  damages. 
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Mackay,  J  :  The  court  is  unaniinously  of  opinion  toconfîrm 
the  judgnient.  The  Circuit  Court  has  no  jurisdiction  to  grant 
the  resihation  of  a  leaae,  where  tlie  rent  or  annual  value 
exceeds  $200.  Judgment  contirnied.  (14  J.,  p.  226*' 

F.  A.  QuiNN,  for  the  plaintiff. 

John  Monk,  for  the  défendant. 


SAISIE  COHSERVATOIRE.~nNPAID  VENDOR. 

Circuit  Court,  Montréal,  2nd  April,  1870. 
Coram  Torrance,  J. 
La  VOIE  vs  Cassant,  tend  ('lendinnino,  mis  en  cause. 

HeM  :  Thai  a  Kainie  cmiserrntoire  l>y  an  nnpaiil  vendor,  for  cash,  of 
atones  placed  on  the  land  of  a  thinl  party  for  whom  the  purcha^er 
is  building  a  iiouse  will  be  upheld  after  ei^lit  dayn  fron)  delivery  to  pur- 
chaser,  unletis  the  third  party  proves  a  sale  to  and  payment  niade  liy 
himcelf  to  piirchat^er. 

ToRRANCE,  J.  :  This  action  began  with  a  saisie  rovscr- 
vatoire,  to  attach,  in  the  handa  of  défendant,  7  stones  whicli 
plaintitf  had  sold  hin»  for  cash,  about  the  end  of  October,  but 
which  had  not  been  paid  for.  The  déclaration  alleged  that  de- 
fendant  was  about  to  employ  the  stones  in  the  construction  of 
houses  for  William  Clendinning  and  one  Muldoon.  The 
déclaration  prayed  that  défendant  might  be  condewined  to 
pay  plaintitf  S3G,  as  the  price  of  the  stone,  that  the  stone 
De  sold  according  to  law,  to  pay  the  said  suni,  that  plaintiff 
be  declared  to  be  privileged  on  the  price  of  the  stone,  and, 
finally,  that  Clendinning  and  Muldoon  be  sumnioned  to  hear 
the  attachment  declared  good  and  valid.  The  défendant  made 
default.  William  Clendinning  answered  the  demand,  and 
alleged  that  the  stones  were  bis  property  and  built  into  his 
house,  and  furnished  to  him  by  défendant  under  his  contract 
to  build  his  house,  and  were  paid  for  before  the  issue  of  the 
writ,  and  that  plaintiff  has  no  daim  to  the  same.  The 
évidence  is  that  the  st''nes  were  worth  about  $30,  and  were 
sold  and  delivered  to  défendant,  at  least  eight  or  ten  days 
before  the  seizure,  which  was  made  on  the  25th  of  No- 
vember,  when  the  stones  were  on  the  ground  of  Clendinninj,', 
ready  to  be  placed  in  the  building.  There  is  no  proof  of 
payment  by  Clendinning  at  the  time  of  the  seizure.  The 
plaintiff  has  cited  C.  C,  art.  2000,  as  in  his  favour.  The  court 
would  refer  to  C.  C,  art.  1999,  which  says  that  tho  attachment 
(^f  the  thing  sold  by  an  unpaid  vendor  must  be  made  within 
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eij^'ht  tlays,  as  regards  a  third  party  who  has  paid  for  it. 
Thon  C.  C,  art.  2000,  says  if  the  thing  be  still  in  the  sanie 
cdiulitioii,  but  the  veudor  be  no  longer  within  the  delay, 
lie  hrts  a  like  privilège  upon  the  proceeds,  except  as  regards 
the  If-ssor  or  the  pledgee  Seeing  that  the  third  party, 
(•lotidinning,  has  not  proved  payment  by  hiin  for  the  stones 
Itefort"  the  seizure,  the  court  holds  that  phiintiff',  as  unpaid, 
vendor,  has  a  privilège  even  after  the  eight  days.  Judgnient 
for  plaintif!'.  (14  J.,  p.  225) 

Dr(iAs,  for  plaintiff. 

A.  k  W.  RoBERTsoN,  for  défendant. 


VEHTE  D'OtHEUBLES  PAR  CORPORATIOHS  MUNICIPALES. 

CouK  Dcj  Banc  de  la  Reine,  en  Appel, 

Québec,  19  mars  1870. 

Corain  Du  val,  J.  en  C,  Caron,  J.,  Drummond,  J„ 
Bad(JLEY,  j.,  Monk,  j. 

La  Corporation  du  ccmté  d'Authabaska  d  al.,  appelantes, 
et  James  Barlow,  intimé. 

Juijf  .-—1.  Que  la  lie  8ei:t.  <le  la  '.7e  Vict,  cliap.  9,  nVteiiit  pan  l'action 
en  (iomiiiajïes  après  les  deux  ans  à  compter  de  la  vente  par  adjudica- 
tion en  vertu  do  l'acte  municipr.l;  la  corporation  est  toujours  tenue  an.x 
iloininages,  lorsque  le.s  fornuilités  dans  les  vente-"  d'immeubles  en  vertu 
de  l'acte  muiiici|)al  n'ont  pas  été  observées,  et  telles  ventes  seront  décla- 
rées* nulles 

2.  Si  la  corporation  ne  justifie  pas  les  procédés  on  no  plaide  pas  erreur 
avec  offre  d  indemniser  l'adjudicataire  de  bonne  foi,  ce  dernier  sera 
maintenu  dans  son  adjndication  et  la  cor|)oration  condamnée  seule  aux 
(iouniajres  et  intérêts  envers  la  partie  lési'e. 

James  Barlow  était  le  propriétaire  du  lot  n"  14,  rang  S, 
•lu  canton  de  Stanfold,  qu'il  avait  acheté  du  shérif  pour  le 
.listiict  d'Arthabaska  le  18  octobre  18(12.  Enregistré  le  28 
mais  1803.  Le  30  tnars  1864,  Barlow  vendit  la  moitié  N.-E. 
lie  ce  lot  à  Jérémie  Deniers,  par  acte  devant  F.-X.  Pratte  et 
son  confrère,  notair^^s,  par  $600,  avt'C  intérêt.  Le  conseil  de  la 
municipalité  du  canton  de  Stanfold  avait  fait  vendre  ce 
lot  do  terre  pour  taxes,  le  2  février  1863,  par  la  corpo'-ation 
•lu  comté  d'Arthabaska,  dont  Edward-J.  Charlton,  un  des  (ié- 
tVndeurs  dans  la  cause,  devint  l'adjudicataire,  pour  $4,  et, 
le  10  février  1865,  la  corporation  du  comté  d'Arthaltaska  lui 
en  (lonna  acte  de  vente.  Par  son  action,  Barlow  demandait  ; 
1"  Que  cet  acte  fut  annulé,  parce  que  la  vente  avait  été  faite 
illégalement  par  les  deu.\   municipalités.  2"  Que,  dans  le  cas 
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OÙ  l'acte  de  vente  ne  serait  pas  annulé  en  raison  «les  illé- 
galités «jui  avaient  été  commises  par  les  <leux  corporations, 
ou'elles  t'ussetjt  condamnées,  solidairement,  à  lui  payer  SI 200 
de  dommages  et  intérêts,  pour  lui  tenir  lieu  et  place  dudit 
lot  de  terre,  et  le  rembourser  de  la  créance  que  lui  devait 
Jérémie  Deniers,  (|ui  était  perdue  par  l'acte  illégal  des  corpo- 
rations. Bàrlow,  pour  justifier  sa  demande  contre  la  corporation 
du  canton  de  Stanfold,  disait  :  1*^  Que  le  conseil  de  la  mu- 
nicipalité du  canton  de  Stanfold  n'avait  jamais  passé  de 
règlement  imposant  une  taxe  de  trente  centins  sur  ledit  lot 
de  terre,  et  la  corporation  du  canton  de  Stanfold  n'a  pu 
prouver  l'existence  de  ce  règlement  (BlarlctveU,  on  Tax  Titles, 
pages  70,  71,  73,  75).  2*^  Que  le  conseil  municipal  n'avait  pan 
le  choit  de  faire  vendre  ce  lot  de  terre  pour  une  autre  somme 
de  •li'l.OO  (une  piastre),  pour  prétendus  travaux  faits,  dans 
l'ititérêt  de  Barlow  ;  il  fallait  un  jugement  au  préalable  con- 
damnant Barlow  à  payer  cette  somme  (24  Vie,  chap.  29, 
sects  in  et  20).  S*-'  Que  ce  lot  de  terre  ne  pouvait  être  vendu 
pour  taxes  dues  aux  conunissaires  d'école,  montant  à  .^1.64, 
les  conunissaires  d'école  n'ayant  jamais  fait  de  règlement 
imposant  telle  taxe,  et  la  corporation  du  canton  de  Stanfold 
n'a  pu  produire  ce  règlement.  L'Acte  des  S.  R.  B.  C.  de  1861, 
cliap.  15,  sect.  85,  règle  la  manière  dont  les  taxes  scolaires 
seront  prélevées  par  les  conseils  municipaux  (Blackwell,  jxHjes 
GO,  61,  (13,65).  4"  Barlow  possédait  des  meubles  exploitables, 
dans  le  canton  de  Stanfold,  valant  au-delà  de  £100  ;  ainsi 
la  corporation  «levait,  au  préalable, faire  exécuter  ses  meubles: 
elle  n'avait  le  droit  de  taire  vendre  ce  lot  de  terre  qu'après 
i'txécution  et  vente  des  meubles  {Bliickwell,  pages  62  et  63  ; 
S.  R.  du  H.  (\  chap.  24,  Hcci.  59,  §§13,  14,  15,  16,/mtr  iaxen 
miniifipalcs  ;  27  Vict.,  chap.  11,  nects  1  et  2,  pour  taxes 
8colairen),ce  tju'elle  n'avait  pas  fait.  La  corporation  du  comté 
d'Arthabaska  n'avait  pas  le  droit  de  vendre  ce  lot  de  terre, 
pour  les  raisons  suivantes,  savoir  :  V  Parce  que  le  secrétaire- 
trésorier  du  conseil  de  la  municipalité  du  comté  d'Arthabaska 
n'avait  pas  donné  a,vls  public  de  la  vente,  ainsi  que  voulu  par 
la  loi  (X  R.  li.  a,  chap.  24,  i*ect.  59,  §§21  et  22,et  sect.  6,  §§l,2, 
3,  4,  5  et  6.)  2*^  Parce  que  la  mise  en  vente  n'avait  pas  été 
annoncée  et  publiée  dans  les  journaux,  ainsi  que  voulu  par  la 
loi  {S.  R.  B.  a,  chap.  24,  sect.ïd,  §21).  3"  Parce  que  la  vente, 
par  adjudication,  n'avait  pas  été  faite  au  lieu  ordinaire  des 
séances  du  conseil  municipal  du  comté  d'Arthabaska  {Idem, 
chap.  24),  sect.  59,  §21).  4*^  Parce  que  la  corporation  du  comté 
d'Arthabaska  a  vepdu  ledit  lot  de  terre  pour  $4,  quand  elle 
n'avait  à  prélever  que  $2.94.  5*^  Parce  que  Théophile  Côté, 
qui  avait  vendu  ledit  lot  de  terre,  n'avait  jamais  été  nommé 
secrétaire-trésorier  du  conseil   de  lu  municipalité  du  comté 
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d'Arthabaska,  et  que,  par  conséquent,  cette  vente  n'avait  pu 
êtro  lt'<îalement  faite  (mack^vell,  on  Tax  Titles,  page  91).  Les 
corporations  et  Charlton  se  sont  défendus  séparément  ;  ils 
disiiient  que  l'action  du  deinand<iur  était  limitée  et  prescrite 
par  la  27èuie  Victoria,  chap.  9,  sect.  11,  par  deux  années,  à 
compter  de  l'adjudication  du  10  février  1863,  et  que  ce  délai 
était  expiré  lorsque  l'action  avait  été  intentée  ;  qu'elle  devait 
être  renvoyée,  avec  les  dépens,  le  demandeur  n'étant  plus  en 
temps  utile  pour  intenter  son  action. 

La  Cour  Supérieure,  présidée  par  le  juge  Poletie,  a  main- 
tenu cette  défense  et  a  débouté  le  demandeur  de  son  action 
par  .son  jugement  du  27.  décembre  1867. 

Barlow,  se  croyant  lésé  par  ce  jugement,  inscrivit  sa  cause 
(levant  la  Cour  Supérieure,  à  Québec,  siégeant  en  revision.  Bar- 
low disait  :  Cette  loi  dit  que,  pour  faire  annuler  une  vente,  l'ac- 
tion devra  être  intentée  dans  les  deux  ans  qui  suivront  l'adju- 
diration.  Or  la  vente  ne  .se  fait  que  deux  ans  après  l'adjudi- 
cation (S.  R.  du  B.  C,  chap.  24,  sect.  61,  §11).  Comment  peut- 
elle  être  prescrite  a^^ant  d'être  née,  avant  d'avoir  été  exécutée  ? 
Il  .suffit  d'examiner  l'acte  municipal  pour  faire  disparaître  cette 
prétendue  difficulté.  Le  mot  adjudication  est  un  lapnus  pia- 
mti'  du  législateur  ;  il  a  voulu  dire  vente,  et  que  la  limitation 
d'action  ne  devrait  conipt»)r  que  deux  ans  après  l'acte  de  vente. 
La  vente  par  adjudication  ne  donne  que  la  saisine  et  la  posses- 
sion de  l'inuneuble  à  l'adjudicataire  :  j«.,s  ad  rem  et  non  pas /a» 
i»  /v;  {S.  R.  du  B.  (■.,  chap.  24,  nect.  61,  §4).  Pendant  la  première 
année,  il  ne  pourra  y  couper  du  bois,  c'est-à-ilire  défricher 
(Idem,  §5).  L'adjudicataire  n'en  est  possesseur  i|u'à  titre  pré- 
caire, toujours  obligé  à  en  remettre  la  saisine  et  la  possession 
au  jn-opriétaire,  lorsque  ce  dernier  lui  remboursera  le  prix 
d'acquisition,  avec  vingt  par  cent  en  sus  (Idem,  §6),  et  cela 
sans  forme  de  procès,  même  pendant  la  deuxième  année  de  .sa 
po.sse.ssion,  et  le  premier  individu  venu  peut  dépossé<ler  cet 
adjudicataire,  même  sans  la  permission  du  propriétaire  [Idem, 
§§7,  iS  et  9]  ;  cet  adjudicataire  a  moins  de  droit  à  la  propriété 
que  le  squatter  qui,  après  la  possession  de  l'an  et  jour,  peut 
exercer  la  complainte,  lorsqu'il  est  troublé.  11  est  donc  claire- 
ment démontré  que  l'adjudication  n'est  pas  une  vente.  Si  cela 
n'est  pas  encore  suffisamment  démontré,  nous  avons  d'autres 
preuves  dans  l'Acte  municipal.  Si,  à  l'expiration  de  deux 
années,  le  propriétaire  ne  paye  pas,  la  corporation  du  comté 
pasKei-a  un  contrat  de  vente  à  l'adjudicataire  [Idem,  §11],  et 
ce  contrat  sera  un  titre  translatif  et  transférera  à  l'adjudica- 
taire non  seul» ment  tous  les  droits  du  propriétaire  primitif, 
muis  aura  l'effet  de  punje.r  ce  bien-fonds  de  tous  privilèges 
et  l'upothèques  quelconques  dont  il  pourra  être  grevé.  Or, 
la  vente  pour  taxe   municipal  est  considérée  comme  vente 
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judiciaire  pur  autorité  <le  justice  comme  faite  par  le  shérif. 
Mais,  jusqu'à  cet  acte  «le  vente,  au  nom  de  la  corporation  du 
comté,  il  n'y  a  pas  eu  de  titre  translatif  de  la  propriété.  Donc 
l'adjudication  n'est  paH  la  vente  indiquée  et  mentionnée  dans 
la  loi,  puisqu'elle  ne  purge  pas  les  privilègfti  et  fiypothèquex. 
Donc  la  limitation  d'action  ne  doit  commencer  à  courir 
qu'après  la  naissance  de  l'acte  de  vente,  et  il  ne  peut  être 
sujet  à  la  prescription  avant  «l'avoir  été  fait,  avant  d'avuir 
vu  le  jour.  Donc  lu  limitation  d'action  mentionnée  dans  l'acte 
de  la  27e  Victoria,  chap.  9,  sect.  11,  ne  commence  à  courir 
«lUe  du  jour  au«iuel  l'acte  de  vente  translatif  de  lu  propri«''té  a 
été  fait.  Si  cette  interprétation  ne  peut  lui  être  donnée,  cette 
disposition  de  la  loi  n'est  pas  applicable  au  cas  actuel  ;  s'il  y 
a  une  limitation  d'action,  elle  Ur)  peut  être  oue  pour  les  droits 
conférés  à  l'adjudicataire  par  l'acte  d'adjudication,  et  non  des 
droits  que  lui  a  transférés  l'acte  de  vente  ()ui  n'existait  pas 
encore  [Blaj-kwell,  page  301].  Cette  limitation  d'action  peut- 
elle  être  invoquée  par  les  corporations  défenderesses  ?  Non. 
La  loi,  si  elle  est  applicable  au  cas  actuel,  ne  serait  faite  que 
pour  favoriser  les  droits  de  ra<1ju«licataire,  mais  ne  limite  ni 
ne  prescrit  l'action  pour  donmiages  qu'avait  le  demandeur 
contre  les  corporations  défenderesses,  pour  lui  avoir  ravi 
injustement  sa  propriété.  Si  le  détendeur  n'avait  pas  voulu 
plaider  limitation  d  action,  les  corporations  pouvaient  elles  la 
plaider  pour  lui  ?  Non.  Donc  la  limitation  d'action  ne  peut 
profiter  qu'au  défemleur. 

Les  corporations  représentées  par  William  Duval  et  l'atlju- 
dicataire  représenté  par  J.-B.  Purkins,  Q.  C,  répondaient  au 
demandeur  :  The  présent  action  having  been  brought  nearly 
four  years  after  the  adju«lication,  and  three  years  and  a 
half  after  the  passing  of  the  act,  how  does  plaintift'  expect 
to  escape  from  its  opération  (  To  do  so,  he  says  :  Adju- 
dication does  not  mean  adjudication,  but  it  means  sonie- 
thing  else  ;  it  means  the  final  exécution  of  the  deed  of 
sale  which  took  place  2nd  Feby,  18()5,  and  I  am  within  tinie 
from  that  date.  The  first  iule  is  that,  where  the  languagc  of 
a  statute  is  cleur  and  not.  susceptible  of  doubt  or  two  inter- 
prétations, it  must  be  literully  complied  with.notwithstanding 
an  inconvenience,  injustice  or  even  absurdity  which  coni- 
pliance  will  entail  ;  it  is  the  sir  volo  of  the  législature.  Now, 
what  Word  bas  a  clearer  signification  than  adjudicniion  ;  its 
légal  signification,  as  well  as  that  of  its  co-relative  adjudica- 
taire, are  technical.  Its  signification,  in  common  purlance 
identicol  with  its  légal  signification,  is  known  to  every 
auctioneer,  merchant  and  man  of  business  in  the  land.  No 
two  ideas  can  be  entertained  about  it.  la  the  intention  of  the 
Législature  to  make  the  time  of  prescription  run  from  the 
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(Dijiiiliiiitloii,  an»!  not  from  tho  e.xenitioii  of  tlie  deed  of  sale 
unrcasonablc  (  Ih  it  not  ruther  consonant  with  justice  and 
coiniiion  sensé  that  the  two  yoiars  t'rom  the  adjudication 
duriiiy  which  the  owner  is  en  demeure  to  redeein  his  land 
sliouM  be  aiso  employed  l»y  hini  to  test  the  validity  of  tho 
pritCK'dings  against  hini,  if  he  felt  ajïgrieved,  and  that,  at  the 
eiid  of  that  periotl,  the  purclmser  should  hâve  his  title  clear, 
aiid  not  a  title  which  he  could  neither  dispose  of  in  the 
inarket,  nor  pcrsonally  use  be  applying  himself  to  the  culti- 
vation  and  improvement  of  his  hind  ?  Is  it  consistent  with 
public  niorality  and  the  policy  of  tlu;  M.  and  R.  Act  that  so 
iiDiii}'  purchaKers  of  land  «leriving  their  title  from  law  and 
public  authoritj',  should  be  condeinned  to  two  years  of 
t'nfdrced  idieness  with  a  useless  pièce  of  paper  in  their 
pocket,  which  they  coinintmly  dispose  of  to  speculators  ? 
That  the  two  years  of  suspended  pioprietorship  should  be 
cxtended  to  four,  nothing  would  be  more  surely  calculated  U» 
defeat  the  opération  and  intention  of  the  law  colonisation 
than  such  a  state  of  things. 

La  Cour  Supérieure,  en  Revision,  prononça  le  jugement  sui- 
vant :  "  La  cour,  c  msidérant  qu'il  y  a  eu  erreur  dans  ledit 
"  jugement,  quant  à  ce  qui  concerne  les  défendeurs,  la  corpo- 
'•  nitioii  du  comté  d'Arthabaska  et  la  corporation  du  canton 
"  de  Stanfold  ;  considérant  que  le  demandeur  se  plaitit,  par  sa 
"  déclaration,  que  le  lot  de  terre  numéro  quatorze,  dans  le 
"  huitième  rang  du  canton  de  Stanfold,  qu'il  avait  acquis  du 
'  shérif  d'Arthabaska,  par  acte  du  treize  d'octobre  1862,  a  été 
"  illégalement  adjugé  et  vendu,  le  deux  février  1863,  par  le 
"  secrétaire-trésorier  du  conseil  municipal  du  comté  d'Artha- 
"  baska,  à  Edward-J.  Charlton,  l'un  des  défendeurs,  à  l'instance 
"  de  la  corporation  du  canton  <le  Stanfold,  l'une  des  parties 
"  défenderesses,  pour  cotisations  municipales  et  prix  de  tra- 
"  vaux  faits  sur  ce  lot  de  terre,  ainsi  que  pour  cotisations  d'é- 
'  cole,  dans  ce  même  canton  ;  que,  le  dix  février  1865,  un  acte 
"  de  vente  de  cette  adjudication  dudit  lot  de  terre  a  été  con- 
"  senti  par  ledit  secrétaire-trésorier  audit  Charlton  ;  qu'il  n'y 
"  avait  pas  eu  de  cotisations  municipales  ni  d'école  d'imposées 
"  sur  ce  lot  de  terre,  et  qu'il  n'en  était  pas  dues,  non  plus  que 
"  la  somme  réclamée  pour  de  prétendus  travaux,  et  que,  pour 
"  ces  raisons  et  autres  déduites  en  la  déclaration,  la  corpora- 
"  tion  du  canton  de  Stanfold  n'avait  pas  le  droit  de  faire  vendre 
"  le  lot  de  terre,  ni  la  corporation  du  comté  d'Arthaliaska, 
"  aussi  partie  défenderesse,  le  pouvoir  de  faire  cette  vente  ;  et 
"  conclut  à  la  nullité  de  l'acte  <le  vente  ainsi  consenti  par  le 
"  secrétaire-trésorier  à  Charlton,  le  dix-  février  1865,  à  ce 
"  que  Charlton  remette  la  possessicm  dudit  lot  de  terre,  et 
"  enfin  à  ce  que  la  corporation  du  canton  de  Stanfold  et  la 
TOME  XX.  Il 
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"  corporation  du  comté  d'Artliabaska  soient  condamnées  soli- 
"  dairemcnt  k  lui  payer  la  somme  de  douze  cents  piastres  de 
"  dommages-intérêts  et  les  dépens;  considérant  que,  par  Iciu-n 
"  défenses  k  la  demande,  les  défendeurs  ont  plaidé  qu'il  sVst 
"  écoulé  plus  de  deux  ans  depuis  le  deux  février  18()ÎJ,  date 
"  de  ladite  adjudication  et  vente,  même  depuis  la  passation 
"  du  statut  de  la  vingt  septième  année  du  règne  de  Sa  Majesté, 
"  chapitre  neuf,  jusqu'au  seize  janvier  1HG7,  jour  que  l'ac- 
"  tion  en  cette  cause  a  été  int(întée,  et  qu'ainsi  cette  action  est 
"  prescrite  et  éteinte  ;  considérant  1"  Qu'il  est  établi  que  le- 
"  dit  lot  de  terre  a  été  adjugé  et  vendu  le  deux  février 
"  1863  par  le  secrétaire-trésorier  du  conseil  municipal  du 
"  comté  d'Artliabaska  audit  Charlton,  à  l'instance  de  la 
"  corporation  du  canton  de  Stanfold,  pour  des  cotisations 
*'  municipales  qu'elle  prétendait  lui  être  dues,  ainsi  que  pour 
"  prix  de  travaux  faits  ou  prétendus  faits  sur  ce  lot  de  terre, 
"  et  pour  cotisations  d'écoles  dans  ce  même  canton,  et  que, 
"  le  dix  février  1865,  ledit  secrétaire-trésorier  en  a  consenti 
"  acte  de  vente  audit  Charlton,  le  tout  en  vertu  de  l'Acte 
"  municipal  refondu  du  Bas  -  Canada,  ch.  24,  section  61  ; 
"  2**  Qu'il  s'est  écoulé  plus  de  deux  ans  depuis  le  2  février 
"  1863,  que  ledit  lot  de  terre  a  ainsi  été  adjugé  et  vendu 
"  audit  Charlton  et  même  depuis  la  passation  de  l'Acte  passé 
"  dans  la  vingt-septième  année  du  règne  de  Sa  Majesté,  cdia- 
"  pitre  neuf,  intitulé  :  "  Acte  pour  amender  de  nouveau  l'Acte 
"  municipal  du  Bas-Canada,  chapitre  vingt  quatre  des  Stii- 
"  tuts  Refondus  pour  le  Bas- Canada,"  jusqu'au  seize  janvier 
"  1867,  jour  que  l'action  en  cette  cause  a  été  intentée  ;  3"  Que, 
"  suivant  l'esprit  et  la  lettre  même  de  cet  Acte,  le  délai  d<! 
"  deux  années  pour  suivre  la  nullité  de  la  vente,  de  même  que 
"  pour  permettre  au  propriétaire  primitif  de  nicheter  son  bien 
"  vendu,  en  payant  le  montant  prélevé  avec  vingt  pour  cent 
"  en  sus,  suivant  ledit  Acte  municipal  refondu  du  Bas-Canada, 
•*  ch.  24,  section  61,  paragraphe  6,  court  depuis  le  jour  de 
"  l'abjuiUcation  et  vente  et  non  depuis  la  date  de  l'acte  de 
"  vente  que  le  secrétaire-trésorier  consent  au  nom  de  la  jorpo- 
"  ration  du  comté  k  l'adjudicataire  ;  qu'il  résulte  de  ce  (lui 
"  précède  que  l'action  du  demandeur  aurait  due  être  intentée 
"  dans  les  deux  ans  qui  ont  suivi  la  passation  dudit  Acte  de 
"  la  vingt-septième  année  du  règne  de  Sa  Majesté,  chapitre 
•*  neuf,  attendu  que  l'adjudication  et  vente  avait  eu  lieu  avant 
"  cet  Acte,  tandis  qu'elle  n'a  été  intentée  qu'après  l'expiration 
"  de  deux  années  depuis  ce  même  Acte,  qu'ainsi  elle  est  éteinte 
"  quant  à  ce  qui  concerne  l'adjudicataire  Charlton,  seulement; 
"  la  cour,  revisant  le  jugement  rendu  et  rendant  le  jugement 
"  qui  aurait  dû  être  rendu,  déboute  le  demandeur  de  son  action 
"  quant  audit   Charlton,  avec  dépens  encourus  en  cour  de 
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"  |)t(.'iui(>i't'  instance  seulement  cuntre  le  demandeur  et  non 
"  encourus  sur  lu  présente  révision,  dont  le  demandeur 
"  supportera  la  portion  par  lui  encourue  ;  considérant  que, 
"  (luant  aux  autres  dits  défendeurs,  savoir  la  corporation 
"  du  [  comté  d'Artlml>aska  et  la  corporation  du  canton  de 
"  Staut'old  elles  sont  mirantes  des  irrégularités  et  des  illé- 
"  pilités  qui  ont  précédé  et  accompagné  la  saisie  et  vente  du- 
"  ilit  lot  de  terre,  lesquelles  irrégularités  et  illégalités  sont  la 
"  suite  de  négligence  et  de  faute  grossière  de  leur  fait,  et 
"  qu'en  autant  elles  ne  peuvent  invoquer  en  leur  faveur 
"  la  prescription  de  deux  ans  écoulée  depuis  l'adjudication 
"  susdite  ;  considérant  que  le  demandeur  souffre  éviction  de 
"  la  moitié  du  côté  8ud-0uest  du  lot  eu  question,  laquelle 
"  moitié  est  prouvée  valoir  six  cents  piastres  ;  considérant 
"  que,  quant  à  l'autre  moitié  dudit  lot,  elle  est  en  la  posses- 
"sion  de  Jérémie  Deniers,  du  canton  de  Stanfold,  cultiva- 
"  tcur,  Ie(|uel  n'est  pas  en  cause,  et  qu'il  n'est  pas  encore 
"  dépossédé  de  la  moitié  dudit  lot,  et  qu'il  est  inopportun, 
"  quant  à  présent,  d'adjuger  quant  à  ladite  moitié  dudit  lot, 
"  ainsi  en  possession  de  Demers  ;  la  cour  condamne  lesdites 
"  deux  corporations,  conjointement  et  solidairement,  à  payer 
"  au  demandeur  la  somme  de  six  cents  piastres  de  dommages 
"  par  lui  soufferts  et  lui  résultant  de  la  perte  de  la  moitié 
"  Sud-Out'st  dudit  lot  de  terre,  avec  intérêt  à  compter  du 
"  vingt-sept  décembre  1867,  date  du  jugement  soumis  à  la 
"  revision,  et  les  dépens  tant  en  cour  de  première  instance 
"  que  ceux  de  revision,  réservant  au  demandeur  son  recours 
"  en  temps  et  lieu  et  de  la  manière  qu'il  avisera,  pour  tels 
"  dommages  qu'il  peut  avoir  éprouvés  et  qu'il  pourra  éprouver, 
"  par  suite  de  telle  expropriation,  que  Demers  pourrait  avoir 
"  éprouvés  ou  pourrait  ci-après  éprouver,  de  la  moitié  Nord- 
"  Est  dudit  lot  de  terre.  L'honorable  juge  Siu&rt  diaaentiente." 

Les  corporations  défenderesses  interjetèrent  appel  de  ce 
jugement. 

Car(jn,  J.  :  Barlow  est  propriétaire  d'un  lot  de  terre  ;  il 
vend  à  Demers  la  moitié,  $600  qui  ne  lui  sont  pas  payées, 
haillf  II  Vile  fonda  ;  Barlow  garde  l'autre  moitié  valant  $600. 
Pour  taxe  scolaire  et  ouvrage  de  route  fait  sur  le  lot,  la  muni- 
cipalité de  Stanfold  demande  et  celle  du  comté  d'Arthabaska 
fait  taire  la  vente  par  encan  de  la  totalité  du  lot,  la  moitié  de 
Deniers,  comme  celle  restée  à  Barlow  ;  Charlton,  l'un  des  dé- 
femleurs,  adjudicataire  pour  $4  [le  lot  valait  $1200]. — Action 
par  Burlow  contre  la  municipalité  de  Stanfold  et  du  comté 
cl'Arthabtiska,  et  aussi  contre  Charlton,  pour  faire  déclarer 
nulle  la  vente  faite  à  Charlton  de  la  moitié,  et  se  faire  lui, 
Barlow,  remettra  sn  possession  de  la  moitié  adjugée  à  Charlton, 
et  aussi  en  dommages  pour,  en  faisant  vendre  la  moitié  de 
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Demers,  avoir  privé  Barlow  de  son  privilège  de  bailleur  (k- 
fondu  pour  $600.  Biirlow  dit  en  son  antion  :  "  Reuiettez-nioi  1» 
moitié  vendue  à  Cliarlton,  et  payez-moi  la  somme  de  $(500  (|Ui' 
me  doit  Deniers,  si  non,  payez-moi  $1200  de  dommages  uw 
résultant  l'''  de  la  moitié  vendue  à  Cliarlton,  si  elle  ne  m'est 
pas  remis. ,  et  2  '  pour  la  pert«  de  mon  privilège  de  bailleur 
de  fonds  sur  la  moitié  de  Demers.  Que  les  formalités  voului-s 
[ies  avis,  annonces,  etc.]  n'aient  pas  été  suivies,  c'est  admis 
et  prouvé  même  de  la  part  des  deu.\  corporations  [Stant'old 
et  Arthabaska]  (jui  ont  plaidé  en.semble  et  la  même  chose,  et 
aussi  de  la  part  même  de  Charlton  (|ui  a  plaidé  seul,  la  mênic 
défense  ;  il  est  prétendu  que,  tout  en  admettant  le  défaut  dv 
formalités  allégué,  et  la  nullité  en  résultant,  le  demandeur, 
lorsqu'il  instituait  son  action,  n'était  plus  à  temps  de  le  faire, 
son  droit  étant  périmé  et  pre.scrit  d'après  l'Acte  27  Vie,  chap. 
9,  sect.  11,  qui,  interprété  à  la  fa<,'on  des  défendeurs,  soustrait 
tant  les  municipalités  que  les  adjudicataires  à  tout  recours 
que  peuvent  avoir  les  propriétaires  ou  autres  intéres.sps 
dans  les  immeubles  vendus  en  paiement  de  taxes  et  coti- 
sations, si  ce  recours  n'est  exercé  dans  deux  années  à  compter 
du  jour  de  l'adjudication.  Dans  l'espèce,  plus  de  deux  ans 
s'étaient  écoulés  depris  l'arljudication,  loi-siiue  le  demandeur  a 
porté  sa  présente  actioii,  la()uelle,  partant,  pour  cette  sinii)le 
raison,  devait  être  renvoyée,  aussi  bien  quant  au.x  municiprt- 
lités  que  par  rapport  à  l'adjudicataire  Cliarlton.  Le  juge  lo- 
lette,  siégeant  en  première  instance  à  Arthabaska,  a  accueilli 
cette  double  prétention  des  défendeurs  et  a  débouté  le  demun- 
deur  de  son  action,  qu'il  a  déclarée  périmée  et  éteinte  aux  ter- 
mes de  la  clause  citée  plus  haut.  Le  jugement  soumis  à  la  Cour 
de  Revision  (Stuart,  T>schereau  et  Bossé,  JJ.)  a  été  iiiodi 
fié  par  Taschereau,  Bossé,  Stuart,  dissident,  de  manière  à 
admettre  la  prescription  invoquée  à  l'égard  de  l'adjudicatairi' 
Charlton,  à  l'égar»!  duquel  l'action  de  Barlow  a  été  renvoyée 
avec  dépens,  tandis  qu'elle  a  été  maintenue  pour  partie  quant 
aux  corporations  à  l'égard  des()uelles  la  prescription  du  stii- 
tut  est  déniée.  Il  était  prétendu,  dans  les  motifs  du  jugement, 
(jue  les  municipalités  s<mt  d  tovjonvH  respon.sables  et  garantes 
envers  les  parties  (|ui  .soi^ffrent  de  l'inexécution  des  devoirs  et 
de  l'abus  des  pouvoirs  conférés  et  imposés  à  une  corporation 
qui  n'ont  pas  droit  d'invoquer  la  prescription  du  statut,  accor- 
dée aux  adjudicataires  de  bonne  foi,  ou  autres  intéressés  ,]ui 
n'ont  pas  participé  aux  fautes  commises  par  les  municipalités. 
En  conséquence  ce  jugement,  en  renvoyant  l'action  de  Bnriow 
contre  Charltcm,  avec  dépens,  c^ondanme  les  deux  munici pull- 
tés  à  payer  à  ce  dernier  $600,  étant  la  valeur  de  la  partie  de 
son  lot  qu'il  perd,  puisque  Charlton  ne  peut  pas  en  êtretlépon- 
sédé  ;  mais,  quant  à  l'autre  nioitié,  celle  vendue  à  Deniers,  sur 
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laquelle  Bailow  n'a  qu'un  droit  hypothécaire  pour  le  paiement 
d'une  sonnne  dont  il  n'est  pas  encore  question,  le  jugement, 
siiiiH  statuer  à  cet  égard,  préserve  à  Barlow  tous  droits  qu'il 
peut  ou  pourra  avoir  d'après  les  circonstances.  Tel  est  la 
nature  et  le  résumé  du  jugement  dont  est  appel.  La  dernière 
partie,  celle  qui  ré.serve  à  statuer  sur  la  moitié  de  Demers,  me 
paraît  juste  et  correcte,  surtout  parce  que  Demers  n'est  pas  en 
cause,  et  aussi  parc»;  que  rien  ne  constate  l'état  où  en  est  le 
|»ftieniei>t  pour  li'(|uel  cette  partie  du  lot  est  hypothéquée. 
(^Uîiut  à  la  partie  ilu  jugement  qui  renvoie  l'action  à  l'égard 
(le  l'adjudicataire,  je  la  regarde  comme  correcte,  la  clau.se  du 
statut  sur  la(|Uelle  cette  partie  du  jugement  est  fondée  me 
paraît  exonérer  coiiiplètenient  l'adjudicataire  de  bonne  foi,  de 
tous  recours  pour  nullité  ne  procédant  pas  de  son  fait,  qui 
iH'  sont  pas  exercés  pendant  les  deux  années.  S'il  agit  de 
lM)niie  foi,  il  n'ii  pas  à  s'inquiéter  si  les  formalités  ont  été  sui- 
vies; il  peut  et  doif  Dré.sumer  qu'elles  l'ont  été,  surtout  si 
celui  (|ui  a  intérêt  à  >.  ••  le  contraire,  le  propriétaire,  ne  s'est 
pas  |irésentédans  deux  an.s.  L-  fait  prouvé  que  Bar'ow  vivait 
sur  les  lieux,  fait  supposer  qu'il  savait  que  son  lot  avait  été 
vendu.  Dans  ce  cas,  pour«|uoi  ne  pas  se  plaindre  dans  les  deux 
'uis.  Cliarlton  a  donc  justement  été  déchargé  de  l'action.  Mais, 
ipmnt  à  la  partie  du  jugement,  qui,  tout  en  déniant  aux  muni- 
cipalités le  bénéfice  de  la  prescription  de  deux  ans  qu'elles 
iuvo(|uent,  les  condamne  à  payer  à  Barlow  la  sonnne  de  $600, 
étant  la  valeur  de  la  moitié  du  lot  qu'elles  lui  ont  fait  perdre, 
en  la  vendant  à  Cliarlt<m.  injustement  et  illégalement,  comme 
(lit  plus  haut,  elle  est,  suivant  moi,  juste  et  légale  en  tous 
points.  1.ia  clau.se  du  .statut  ne  saurait  être  interprétée  de  ma- 
nière à  exonérer  les  corporations  des  délits  <]u'elles  commettent 
au  préjudice  ch-s  tiers  (jui,  par  le  fait  des  corporations  et  par 
le  défaut  des  formalités  voulues  par  la  loi,  sont  exposés  à 
n  avoir  pas  été  informés  des  ventes  de  leur  inuneuble,  que  l'on. 
taisait  ainsi  clandestinement  k  leur  préjudice.  La  position  de 
ceux  <|ui  commettent  «les  délits  ou  qujvsi-délits  est  bien  diffé- 
rente fie  celle  de  ceux  «|ui  pouvaient  ignorer  le  défaut  de  for- 
malité t't  acheter  de  l»onne  toi  ;  pour  eux,  il  était  juste  de  fixer 
un  temps,  après  le(|uel  ils  pourraient  jouir  en  paix  et  avec 
sûreté  lie  ce  qu'ils  avaient  acquis  de  bonne  foi,  tandis  que  c«'UX 
<|ui  avaient  fait  telle  vente  devaient  être  [>our  toujours  garants 
lie  l'MU'  uiéfait.  Ce  (pli  précède  suffit  pour  indiquer  que  j'ap- 
Ijrouve  le  jugement  dont  appel  sous  tous  les  rapporta.  Je 
1  approuve  en  ce  (pi'il  déclare  que  les  formalités  oulues  et 
rtMpiist's  par  la  vente  d'immeuble  pour  taxes,  et<.  n'ont  pas 
été  aeeoniplis  dans  l'espèce,  en  ce  (|Ue  les  allégués  ''^»  la  décla- 
ration et  les  conclusions  s«mt  suffisantes  pour  justifier  tout  ce 
jiii  est  onUinné  et  décrété  par  le  jugement,  en  ce  qu'il  admet 
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la  prescription  de  deux  ans  en  faveur  de  l'adjudicataire  ChaH- 
ton,  tandis  qu'il  la  refuse  à  l'égard  des  municipalités,  en  ce 
que,  pour  ces  raisons,  il  renvoie  1  action  de  Barlow  contre  l'ad- 
judicataire, tandis  qu'il  condamne  les  municipalités  à  indem- 
niser Barlow  de  la  perte  qu'il  éprouve,  en  ce  qu'il  réserve  à 
l'appelant  les  recours  qu'il  peut  avoir  en  temps  opportun,  au 
sujet  du  droit  hypothécaire  qu'il  a  sur  la  partie  du  lot  qu'il  a 
vendue  à  Demers,  lequel  n'étant  pas  en  cause,  rien  ne  peut  être 
statué  à  son  égard.  Jugement  confirmé  avec  dépens  contre  les 
appelantes  dans  toutes  les  cours. 

Diasentientibiia  l'Hon.  M.  le  juge  en  chef  et  M.  le  juge 
Drummond. 

Badoley,  J.,  et  MoNK,  J.,  furent  d'opinion  de  confirmer  le 
jugement,  disant  que  les  parties,  par  leurs  procédures,  s'étaient 
fait  une  loi  qui  avait  été  adoptée  par  la  cour,  en  revision,  et 
qu'ils  ne  voyaient  pas  l'opportunité  de  changer  ce  jugement; 
mais  tous  deux  dirent  que  la  Cour  de  Revision  aurait  dû  an- 
nuler l'acte  de  vente  de  la  corporation  du  comté  d'Arthabaska 
à  Charlton,  qu'ils  auraient  approuvé  cette  décision  si  elle  avait 
été  faite  ;  mais  qu'ils  confirmaient  ce  jugement  car  il  était 
conforme  à  la  loi  des  parties  entre  elles. 

M.  le  juge  en  chef  Du  VAL  et  M.  le  juge  Dhuwmond  disaient 
que  la  cour,  en  revision,  aurait  dû  suivre  strictement  la  loi  et 
mettre  à  néant  l'acte  de  vente  de  la  corporation  du  comté 
d'Arthabaska  à  Charlton,  qui  était  nul  en  tout  point.  (14  J., 
p.  226  ;  1  R.  L.,  p.  759,  et  14  R  L.,  p.  697) 

MoNTAMBAULT,  Taschereau  et  HoNAN,  pour  les  appelants. 

E.-L.  Pacaud,  pour  l'Intimé. 

N.  B. — M.  le  juge  en  chef  Meredith  et  M.  le  juge  Polette 
étaient  en  faveur  de  la  limitation  d'action. 

M.  le  juge  en  chef  Duval,  et  MM.  les  juges  Drummond, 
Badoley,  Monk,  Stuart,  pour  annuler  l'acte  de  vente. 

MM.  les  juges  Caron,  Taschereau  et  Bo.s.sé  pour  la  limita- 
tion d'action,  si  invoquée  par  l'adjudicattiire  de  bonne  foi,  mais 
contre  la  limitation  d'action  quant  aux  corporations  munici- 
pales. 


AOnOH  Bit  BORNAGE. 


Superiou  Coi'RT,  Montréal,  Slst  Marcli,  1870. 
Coram  Tohrance,  J. 
Moineau  vs  Corbeille. 

Hdd  :  That,  wliere  tlie  court  caniiot  coirently  know  tl\«  limitn  of  ihe 
land  of  plaintiff  and  défendant,  aroording  tu  tlièir  litles  and  poHKOSHiDii, 
froiii  the  évidence  of  record,  in  an  action  «i  homat/i;  it  nuiy  order  a  j>liii) 
to  be  made  by  a  snrveyort  sliowing  the  respective  pretÎMisions  otllm 
parties. 
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Tlie  parties  werc  hearci  on  the  inerits  of  an  action  en  bor- 
nage, and  the  court  gave  the  following  interlocutory  judg- 
nieiit  :  "  La  cour,  considérant  que  l'action  est  en  bornage,  et 
(jue  les  allégués  des  demandeur  et  défendeur  ont  rapport  à 
lour  possession  respective,  et  mettant  en  question  leurs  titres, 
et  (ju'on  ne  peut  connaître  correctement  les  limites  de  leurg 
héritiiges,  conformément  auxdits  titres  et  possession,  sans  un 
plan  figuratif  d'iceux,  est  d'opinion  et  adjuge  que  la  cour  n'a 
pas  suffisamment  devant  elles  les  preuves  nécessaires  pour  fon- 
cier un  jugement,  en  conséquence,  ordonne  que,  par  un 
ai|)e.iteur  dont  les  parties  conviendront,  sinon  sera  nommé 
floflice  par  la  Cour,  il  sera  procédé,  en  présence  des  parties  ou 
cil'  s  dûment  appelées,  à  dresser  un  plan  figuratif  des  lieux  en 

iiitt'station,  désignant  particulièrement  leurs  prétentions  res- 
pectives, tant  d'après  leurs  titres  que  d'après  leurs  possessions 
alléguées,  lequel  arpenteur  sera  tenu  de  faire  son  rapport  le 
pluH  tût  (|ue  faire  se  pourra  à  la  cour,  pour  y  être  ultérieure- 
ment proe  '  'é  ainsi  que  de  droit."  (14  J.,  p.  236) 

L.  L.  CoHUEiL,  for  plaintiff. 

Bi^;i.AN(jER  et  Desnoyers,  for  défendant. 
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PRO0EDURE.-FORGLU8I0N. 

Cour  Supérieure,  Montréal,  20  juin  1870. 
Coram  Beaudry,  J. 

ÎRAry  vu  IsAACSON  et  al. 

Jugé:  Que  la  forchiBion  du  (i^^fendenr  de  plaider  à  l'action  ne  peut  pM 
être  accordée  par  le  protonotaire  en  certains  cas. 

il  s'agit  ici  d'une  demande  ou  requête  sommaire  pour  faire 
niittre  de  côté  les  forclusions  mises  au  dossier  par  le  deman- 
ilf.ir  eontre  les  défondeurs,  sous  les  circonstances  suivantes  :  I^e 
(Itiiiiimleur  a  mentionné  dans  sa  liste  (juntre  pièces  au  soutien 
lie  son  action  ;  la  pièce  n*"'  4  était  un  re<,'U  sous  seing  privé. 
Cette  pièce  n'a  pas  été  produite  avee  la  déclaration,  le  4  mai  ; 
ellf  ne  l'a  été  »|ue  le  20  mai  dernier,  après  une  première  de- 
mande de  plai(ler.  Avis  de  cette  prorluction  en  a  été  donné  le 
niéiiie  jour  :  puis,  le  'M)  mai  1870,  avis  de  nouveau  de  plaider,  et 
1»'  "Juin  un  acte  de  forclusion  »vst  accordé  par  le  protonotaire. 
InseriptioiiH  ]\m(\xiête,  ex  parte,  enquête  et  inscription  pourau- 
«litiuM  au  mérite,  e,r  parte.  Les  iléfendeurs  ont  fait  motion  pour 
taiiv  n  jeter  la  pièce  n*-'  4,  comme  pnxluite  irrégulièrement,  et 
taiiv  aimuler  la  forclusion,  et  tous  les  procédés  subséquents,  se 
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basant  sur  l'art.  141  C.P.C.  et  prétendant  que  le  demanclonr 
aurait  dû  demander  le  consentement  des  défendeurs  ou  la  per- 
mission de  la  cour  pour  produire  cette  pièce.  Le  demandeur 
soutenait  qu'il  s'était  conformé  à  l'art.  106,  en  donnant  avis  à 
la  partie  adverse  de  la  pro<luction  de  sa  pièce  n"  4  ;  et  que, 
par  l'art.  137,  le  protonotaire  pouvait  lui  accorder  un  acte  de 
forclusion,  à  l'expiration  des^  trois  joui's  après  la  demande  de 
plaider. 

Per  Curiam  :  Les  défendeurs  ont  invoqué  l'art.  141  C.P.C. 
Le  demandeur,  au  contraire,  cite  l'art.  106  et  prétend  s'y  être 
conformé.  Je  pense  que  c'est  cet  article  qui  doit  nous  servir 
de  règle  ici,  car  il  se  rappt)rte  aux  pièces  qui  sont  invoquées 
au  soutien  de  la  demande.    Par  l'art.  103,  le  demandeur  ne 

f)eut  procéder  t»int  que  ses  pièces  n'ont  pas  été  produites,  et 
'art.  106  ajoute  qu'elles  ne  peuvent  l'être  sans  en  donner  avis 
à  la  partie  adverse,  sauf  le  cas  de  l'art.  100,  qui  permet  de 
retenir  la  pièce  lorsqu'elle  e.st  sous  seing  privé,  en  mettant 
dans  le  dossier  une  copie  certifiée  par  la  partie  ou  son  procu- 
reur (ici  on  a  mis  dans  le  dossier  une  pièce  qui  n'est  pu.s 
certifiée).  L'urt.  141  ve  peut  s'appliquer  au  cnK  actuel,  car, 
quoique  la  «lisposition  soit  générale,  elle  n'a  cependant  rapport 
(]u'aux  pièces  produites  avec  les  plaidoirie»,  expression  sous 
]>ic]uelle  on  -ne  peut  faire  mettre  le  bref  d'assignation  et  la 
déclaration,  et  elle  ne  saurait  mettre  au  néant  la  disposition 
spécial^  contenue  dans  l'art.  106.  Sur  ce  point,  les  défendeui-s 
ne  peuvent  réussir  à  faire  rejeter  la  pièce  ou  la  faire  consi- 
dérer comme  produite  irrégulièrement.  Cependant  ils  doivent 
réussir  sur  la  forme  de  la  forclusion.  L'art.  141  dit  que  lors- 
qu'utie  partie  n'a  pas  produit  ses  pièces  de  la  manière  prescrite, 
la  forclusion  ne  peut  avoir  lieu  sans  l'ordre  du  tribunal.  Le 
protonotaire  ne  pouvait  accorder  cette  forclusion,  et  elle  devra 
être  mise  nu  néant,  avec  toutes  les  procédures  qui  l'ont  suivie. 
"  The  court  doth  déclare  thefore  closure  entered  of  record, 
irregular  and  null,  and  doth  set  aside  the  same,  as  well  as  ail 
proceedings  had  in  the  said  cause  by  plaintitf  since  the  fyling 
of  said  foreclosure,  without  costs."  (14  ./.,  p.  2.%) 
DoiTTRE,  DouTRE  et  DouTRE,  avocats  du  demandeur. 
Carter  et  Hatton,  avocats  du  défendeur  O'Farrell. 
Kerk,  Lamk  et  Carter,  avocats  des  défendeurs  Isaacson  et 
Hayes. 
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ÎBRBAL  TESTIHOinr. 

SuPERioR  Court,  Montréal,  31at  Mardi,  1870. 
Coram  Torrance,  J. 
The  (Ji.en  Brick  Company  m  Shackell. 

Hfld  :  That  a  witness  shall  not  be  interrojjrated  about  a  copy  <)f  a 
ntatement  until  the  non  production  nf  the  oriffinal  in  accounted  lor. 

Torrance,  J.  :  This  case  cornes  up  on  a  motion  hy  defen- 
flant  to  ravise  a  ruling  of  Berthelot,  J.,  at  evqut^te.  The  action 
is  to  recover  a  balance  reinaining  unpaid  to  plaintif!"  on  a 
sul'scription  of  ten  sliares  in  the  eompany.  The  tlelVndant 
pleads  to  the  action  that  he  wa>s  induceil  hy  false  and  t'raii- 
dnlent  représentations  hy  the  coinpany  and  its  socretary, 
VValker,  to  subscrihe  for  the  stock.  Walkor  was  under  exami- 
nation  and  the  following  (|Uestion  was  put  to  hin».  "  Did  you 
uot  présent  to  the  défendant  a  statenient  of  the  nftairs  of  the 
Company,  after  his  second  suhscription,  and  say  when  ;  and  is 
not  paper  now  shewn  you  rnarked  "  Bb"  a  copy  thereof,  and 
iloes  uot  said  paper  show  that  before  the  first  of  March,  1869, 
the  cotnpany  plaintiff  was  enibarassed  and  insolvent,  and 
woïking  at  a  Josa,  and  produce  such  original  if  you  hâve  it." 
Plaintiff  objects  to  this  question,  as  illégal  and  irrelevant 
under  the  issues  and  as  reiating  to  the  affairs  of  the  coinpany 
at  a  period  long  subséquent  to  defendant's  suhscription,  and, 
farther,  inasniuch  as  said  paper,  purporting  by  the  question 
to  be  a  copy  of  original  statements  of  the  coinpany 's  affairs, 
cainiot  now  be  legally  proved  or  fyled.  The  objection  was 
uiaintained.  The  court  now  thinks  that  the  question  is  inad- 
missible as  seeking  to  prove  a  statenient  by  secondary  évidence 
Itefore  accounting  fer  tne  non  production  of  the  original.  Motion 
rejected.  (14  J.,  p.  238) 

A.  and  W.  Robertson,  for  plaintiff. 

Pkkkins  and  Ramsav,  for  défendant. 
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PROaBDURE  IH  APPBAL. 


Court  of  Queen's  Bench,  appeal  side, 

Montréal,  I7th  September,  1871. 

Coram  Duval,  Ch.  «T.,  Caron,  J.,  Dkummond,  .T.,  Badoley,  J., 

MONK,  J. 

The  Glen  Brick  Company  and  Henry-\V.  Walker,  appel- 
lants,  and  Henry  Shackell,  respondent. 

Held:  That  when  two  parties,  raising  separate  and  distinct  issneK, 
appeal  jointly  by  one  aiid  tbe  saine  writ,  the  respondent  niay,  witli 
leave  of  the  court,  fyln  «eparate  appearances  on  eacb  issua 

PerCuriam  :  This  is  a  motion  by  respondent  to  beallowed 
to  fyled  a  separate  appearanco  on  eacl»  separate  issue  raised 
by  appellants,  who  liave  appealed  jointly  and  by  one  and  the 
saine  writ.  We  see  no  objection  to  this,  and  tJie  motion  is 
therefore  granted.  (16  J.,  p.  257) 

A.  and  W.  Robertson,  for  appellants. 

Perkins  and  Monk,  for  respondent, 


DORATION  OF  HOVâABLBS. 

Circuit  Court,  Montréal,  lôth  March,  1870. 

Coram  Torrance,  J. 

Demers  v»  Lefebvre,  and  Vandal  et  al,  opposants. 

IF'id:  Tbat  a  ''•atnitous  donation,  iii  May,  1863,  of  inovoables  witli- 
ont  disnlacei  ,  althouf;!)  there  was  registration  in  tbe  rogistry  oflire 
of  tbe  uoiniciif  donor  and  donee,  is  iiioperativo  a.«  agairint  jtoslerior 
creditors. 

Torrance,.!.:  The  défendant,  in  Ma}',  18G3,  niade  a  f;ra- 
tuitous  donation  (Martin,  N.  P.)  toherthree  dau^hters,  Enit'-- 
rencienne,  Sophronie  and  Sophie  Vandal,  of  the  moveabh's 
.seized  under  the  judj^ment  aj^ainst  défendant.  The  del>t  of 
plaintiff  only  arose  ufter  the  donation,  but  it  was  for  wnod 
supplied  tu  the  eonnni>ii  domicile  The  donation  was  regi.s- 
tered  on  the  7th  September,  IH(I4.  in  the  registry  office,  ut 
Montréal,  whieh  was  the  domicile  of  Itoth  donor  and  donees. 
The  donation  stipulated  for  rétention  of  usufruct  to  the  donor, 
as  long  as  she  lived.  The  donor  han  alwnys  continuet!  in 
posse.ssion.  The  plaintiff  took  in  exécution  the  nioveables  for 
the  debt  of  défendant  The  opposants,  the  dotiees,  hâve  fyled 
an  opposition  à  fin  de  distraire,  and  the  question  before  the 
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court  is  whether  the  title  to  the  proprietorsliip  lias  veated  in 
tho  (loneea  under  the  circumstances.  There  was  no  displace- 
inent  or  delivery  to  the  donees.  Can  a  poaterior  créditer  take 
the  property  for  a  <lebt  of  the  donor  ?  The  C.  C,  art.  777,  waa 
cit«'d  rtt  the  argument,  but  the  jurisprudence  anterior  to  the 
Code  sliould  be  our  guide,  and  that  jurisprudence  bas  been 
well  estiiblished  ever  since  the  case  of  Seed&nd  Bonaviiia  (1). 
The  rule  hiid  down  there  will  be  applied  hère,  and  the  oppo- 
sition is  disniissed,  with  costs.  (14  J.,  p.  241) 

F.  X.  A.  Trudel,  for  opposants. 

De  Bei.lekeuille  and  Turoeon,  for  plaintif!". 


DB8I8TEHEHT. 


('IRCUIT  Court,  Montréal,  15th  Deceniber,  18G9. 
Coram  Torrance,  J. 
Copland  et  al.  vu  Cauchox  et  al. 

Held:  That,  where  a  plaintiff  gives  notice  of  a  motion  to  reiect  an  ex- 
reption  à  la  forme,  as  not  fileii  within  tlie  delaj^s  liniited  hy  the  C.C.  P., 
art.  1070,  and,  afterwards,  answers  the  exception  by  an  answer  in  law 
and  fact,  without  réserve  of  the  motion,  the  answer  \»  a  waivor  and 
dimtement  of  the  motion. 

Fer  CuRiAM  :  The  plaintiffs  bave  inade  a  motion  to  rejcct 
an  exception  à  la  forme,  as  fyled  after  the  four  days  liinited  by 
ihe  (■.  C.  P.,  art.  1070.  The  writ  and  déclaration  were  returned 
into  court  on  the  2()th  Noveniber,  18(19.  On  the  Ist  December, 
the  exception  was  fyled.  (Jn  the  (Jth  December,  Plaintitts  gave 
notice  of  the  présent  motion,  and,  on  the  9th  December,  they 
fyle»!  an  answer  iv  law  aiul  fact  to  the  exception.  The  defen- 
thints  contend  that  the  answer  made  on  the  Htli  December 
\v»i.s  u  waiver  and  déni»tenu"ïit  of  the  nu)tion  of  which  notice 
was  given  on  the  (Ith,  as  the  answer  made  no  reserve  of  tiie 
iij;ht  to  make  the  motion.  The  court  is  with  the  défendants. 
.Motion  rejected.  (14  J.,  p.  242) 

Laflamme  and  Laklamme,  for  phiintift" 

DoHERTV  and  DoHKRTV,  for  defen«hint. 

\li  l'ii  acte  du  vente  de  nieuhlea,  pasHi'-  devant  nntuiros,  dana  Ic<|ui!l  ne^He 
tnnivc  iiiU'iiiH!  Htipulutioii  di-  ilesMiiMint'  <'l  .««iiiHino,  cet  actf  n)ontionnant  seule- 
iiMiil  iinc  rat'lictfiir  u  mis  su  niar(|iu'  syir  deux  des  aiticle»  vendu»  uni  sont  r«'H- 
ti'x  111  la  iiiiMscssion  «lu  vendeur,  di»it  ftre  c«)nsidi''ri^  «'oninu!  frauduleux,  liien 
'Hi  il  y  ait  lu  liail  8ulmé(|uent  deHdita  nieuMe»  ])ar  l'aclieteiir  an  vendeur,  nar 
If  motif  i|u'il  n'y  a  eu  aucun  doplacenient  'm  tradition  lejjair  des  olijetH  ven- 
iliii.  ;  t  n  i'ouHéi|ueu<'<' nii  crt^ancier  du  veiniiMir,  niéiue  poHtt'-rieur  h  une  telle 
vente,  |ieui  fuiie  .naialr  et  vendre  leddits  inenbleit  sur  le  vendeur.  [Hojinrina  et 
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ORnmAL  PR00EDURE.-0A8E  RESERYED.-STAIID  A8IDE. 

Court  ok  Qi'EEn's  Bench,  Montréal,  9th  June,  1870. 

Coraiii  DuvAi.,  C.  .1.,  ('aron,  J.,  Drummond,  J.,  Badoley,  J., 

and  MoNK,  J. 

The  Queen  vu  Kdward  C.  Fraser. 

Ifeld:  1.  Tliat  even  beforw  l^t  JanuRry,  1870,  on  a  triul  for  a  misde- 
ineanor,  tiieCrou  n  mi^ilit,  witliont  sliowiiii;  canne. direct  jurorR,  on  tlioir 
name  heing  called  by  the  clerk  of  the  court,  "  lo  Htund  aiide,"  until  tlie 
panel  hac  been  (lone  throuifli.  (1) 

2.  Illégal  évidence  allowBd  to  «o  to  the  jury  under  reserve  of  objection 
may  be  8ul>Be<)nontly  rnled  ont  by  thp^udi;e  in  lii."  cliur^e,  and  tïie  con- 
viction iH  not  invulidHtifd  ihereby,  if  it  does  not  a|>|)ear  that  the  jury 
were  iofluenccd  by  sucli  illejral  évidence. 

',\.  The  Court  of  (jucen'8  Hencli  in  Ap[Mtnl  will  adjndicute  npon  a 
reserved  case  of  mindeineanor  in  the  alisence  of  the  défendant  M'ho  hag 
fled  beyond  tlie  jurindiction  of  the  Court. 

ThÎH  was  a  case  icserve  I  by  Mr  Justice  MackaY  under  (•. 
S.  L.  C.  cap.  77.  sec.  57.  The  ca.se  wa.s  stated  as  t'ollowH:  "  Tlic 
indictnient  reads  timt  Kdward  C  Fraser,  on  tlie  18th  of  April, 
1868,  ab  Montréal,  did,  knowingly  and  fraudulently,  obtain, 
froin  David  Roliertson,  certain  pfoods  and  chattel.s,  hi.s  prop- 
erty,  to  wit,  three  i  chests  of  gunpowder  tea,  worth  S13G.50, 
three  A  che.sts  of  gunpowder  tea  of  the  value  of  $85.25, &c.,\vith 
intent  to  defraud  said  David  Robertson  of  the  sanie,  and  of  tlie 
said  respective  values  thereof,  against  the  foj'ui  of  &c."  The  de- 
fendant  was  tried  before  me  on  the  7th,  8th  and  9th  of  April, 
1809,  at  Montréal,  at  the  terni  of  the  Court  of  Q.  B.,  Oowii 
Side,  then  beinj;  h«Vi«l.  At  the  connnenceinent  of  the  trial,  on 
the  7th  of  April,  while  the  jury  was  being  enipanelled  and 
the  jurors  called,  the  nanie  of  John  Hicks  was  called.  and  lie 
appeared  and  answered,  nnd  was  about  to  step  into  the  jury 
box,  when  In;  was  ordered  to  .stand  aside  by  thecounsel  for  the 
prosecution.  The  défendants  counsel  objected  to  this  proceed- 
ing  by  the  counsel  for  the  prosecution,  and  claiined  that,  upon 

Sred,  C.  B.  R.  en  uppel,  .Vloiitiéal,  \'2  octolire  185,1,  Roi.i.ano,  .1.,  Pankt,  J., 
et  Avi.wiN,  J.,  coiiKrinaiit  le  jugement  de  V.  S.,  Montn^al,  4  janvier  18.').S, 
.Smitm,  j.,  diKHidunt,  et  D.vv,  •!.,  .')  D.  T.  B.  C.,  p.  44H).  Le  juge  Rolland, 
quo'  >ue  (Kiur  la  eontirniatioii  ihi  juueiiieiit,  «Hait  il'opinion  que  l'acte  de  vente 
était  valable  entre  U-h  parties,  sauf  le  reconri"  de  ceux  qui  ont  int»''rêt  h  ce  qiK- 
la  vente  n'ait  pai*  lieu  :  que,  dauH  ce  cas,  le  déplacement  devient  une  foririi' 
lité  iiéceHtiaire,  el  (|ue  ton»  K'h  ineultle»  qui  ttont  en  la  ]>08He88ii)ii  du  débiteur 
peuvent  être  saiHiti,  quelH  <|u'ilH  Mnicnt. 

(I)  I  Hy  the  S.  of  C.  of  I8«i»,  .'«-ÎW  Victoria,  cap.  2»,  sec.  .38.  wliich  toi>k 
ell'eot  on  lat  •launuary,  1870  :  "  In  ail  criininal  triaU,  whether  for  treavon, 
"  folony  or  niisdeuieiiuor,  four  juror»  may  Iw  peremptorily  cliallenged  on  tin- 
"  part  of  the  <'i'ow'n  ;  but  tliÏH  silmll  not  be  l'oustnifil  to  aifect  the  nght  nf  tlic 
"  Crown  to  cnuHe  aiiy  jiiror  to  stand  asitle  until  the  |Mnel  lins  Iteen  goiic 
"  throiigh,  or  to  cliulh-nge  iiiiy  nuinher  of  jurors  for  cause." 
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ti'iiil  nï  Huch  a  Ciise  hh  tliu  preHeiit  iiiiHtleinetinor  caHe,  tlu< 
Cniwii,  or  tliose  prosecuting,  liad  i»)  rijrht  to  order  jurorH  to 
staml  aaide,  but  only  ri^ht  to  elnlleng»'  for  cau.^e.  I  ruied 
a},oiinst  défendant,  and  Hick;-;  was  ordered  to  stand  iiside,  and 
lu>  was  not  sworn.  I  intiinated  at  the  tinie  that,  in  the  cvcnt 
ot'  defen<lant  bcingconvicted,  I  would  state  a  case,  ancJ  reserve 
for  the  court  in  terni  to  say  whether  niy  ruiing  ju.st  referred 
to  was  correct  and  légal,  or  was  erroneous.  Michael  Carrol, 
aiifjtlier  juror,  was  then  called,  and  lie  answerad  ;  but  woh,  in 
iikcnianner,  ordered  to  stand  aside  by  the  counsel  prosecuting 
tliL'  iiidictment;  defen«lant's  counsel  objecting  as  before,  and  I 
ruliiig  and  intiniating  as  before  upon  Hicks'  being  ordered 
to  stand  aside.  Michael  Carrol,  of  course,  was  not  sworn.  In 
likc-  uiaïuier,  seven  others,  jurors  called,  were  ordered  to  stand 
aside  and  were  not  sworn.  On  the  saine  day,  Alfred  Rininier 
was  called  as  a  witne.ss  for  the  prosecntion,  and,  at  lus  exaniin- 
iition,  he  was  asked  as  to  whether  he  had  sold  défendant 
j,'oods,  and  whether  he  had  had  conversation  with  défendant 
aliout  liis  business.  The  d-ifendant's  counsel  olijected  to  proof 
of  sales  to  défendant  by  others  than  David  Robertson,  and  to 
proof  of  circunistances  whatever  about  such  other  sales.  I 
overruled  the  objection,  stating  thot,  in  the  event  of  défen- 
dant l'oing  convicted,  I  would  stato  a  case  and  réserve  for 
the  court  in  tt*rni  to  say  whether  niy  ruling  last  referred  to 
was  légal,  or  was  erroneous.  Riinnier  thon  .said  that  défen- 
dant, on  the  I8th  of  April,  1808,  was  indebted  to  iiim  in  res- 
pect of  a  purchase  niade  fron»  hini  in  February,  1868  ;  that  he 
liad  asked  défendant  about  lus  i)usiness,  and  that  défendant 
said  that  he  owned  bis  own  place  and  had  about  #7,000  of 
oipital  ;  that,  aftiM-wards,  he,  Rinuner,  sold  to  défendant,  took 
lii'fendant's  note,  and  that  défendant  never  paid  hiin  a  peiuiy  ; 
the  note  .dl  due  2(Uh  May.  18()8.  John  H.  Seniple,  on  the 
saine  day,  7th  April,  was  exaniined  as  a  witness  for  the  pro- 
sccutioii,  and  swore  to  défendants  liaving  purchased  on  the 
27tli  .biiiuary  I8()H,  froni  his  Hrin,  of  Moore,  Semple  &  Hat- 
plit'tt.  ijoods  for  which  défendant  l'ave  a  note;  due  JiOth  Mav. 
This  évidence  was  objected  to  by  tiefendant's  counsrl,  by 
oltjection  siniilar  to  that  inade  upon  HinnniM's  e.xaniination, 
niid  hcrein before  stated.  I  overnded  the  objection  and  stated 
lis  when  disposing  of  the  objecti«)n  niade  in  the  case  of  Riin- 
iiit'r's  évidence.  [It  is  to  bc  observed  that  Semple  was  not 
îiski'd  as  to  statenients  by  the  défendant  to  him,  and  did  not, 
in  faet,  speak  of  ai\y  such,  or  of  conversations  with  défendant], 
.luhn  Francis  ('rean  vva.s  afterwards  exaniined  for  the  prose- 
cution,  and  was  askeil  as  to  a  tea  conipany,  for  which  Crean 
was  agent,  .selling  défendant  teas  in  Febnmry,  1M()8,  and  as  tu 
eoiivfisatiun  betwtcn  lun>,  C'rean,  ami  défendant,  as  to  deftii- 
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dant's  circuinstanct's  about  the  llth  of  February,  1868.  Def- 
enrlant's  counsul  ubjocted  tu  tliis  évidence  and  io  Crean  being 
8o  usked  ;  niaking  like  objectit.  as  before  upon  Rininier's 
exaniinatiun.  I  overrulod  the  objection  exactiy  as  before; 
and  Crean  proved  conversation  with  défendant,  and  statc- 
nients  by  défendant,  iiiade  about  the  llth  of  Fel)ruary  18(W; 
that  he  owned  the  house  lie  then  occupied  and  a  good  part  of 
the  neighboriny  street.  On  the  8th  of  April,  second  day  of 
trial,  early  that  (hiy.  I  stated  fron»  the  bench,  to  défendants 
counsel,  that  I  wouUl  eharge  tlie  jury  to  disregard  the  évi- 
dence of  lliinnier  and  of  Crean,  as  to  statenients  by  défendant 
to  thein  about  his  business,  and  about  his  owning  the  housc 
he  occupied,  and  other  property,  unless  thèse  statenients  cou Id 
be  shown  to  hâve  intluenced  David  Rol»ertson,  or  his  sales- 
nian,  when  delivcring  to  défendant  the  goods  nientioned  in 
the  indictment.  On  the  Oth  of  April,  I  charged  the  jury,  and 
in  doing  so  said,  aniong  other  things  :  "  As  to  the  façt  of  def- 
"  endant  having  nuide  other  purcnases,  and  as  to  the  fact  of 
"  his  owing  nioney  upon  other  purchases,  I  hâve  admitted 
"  évidence  and  I  thinlc  that  the  circunistances  of  défendant 
"  ought  to  be  considered.  Nevertheless,  as  to  what  Riunner 
"  and  others,  hâve  said  that  défendant  said  to  them,  when 
"  alK)ut  purcliasing  froin  them,  I  tell  you,  in  favorof  défendant, 
"  to  disregard  thèse  alleged  stateinents  by  défendant  about  his 
"  business  and  property,  and  to  take  the  fact  of  défendants 
"  indebtedness,  as  spoken  of  by  Riniiner  and  others,  and  nu 
"  more,  froni  thèse  witnesses.  Thèse  alleged  statenients  by 
"  défendant  about  his  business  and  property  hâve  not  been 
"  proved  to  bave  nioved  Robertson,  or  his  salesnian,  in  any 
"  way,  to  the  transaction  referred  to  in  the  indictuient."  ïhe 
jury,  by  their  verdict,  found  défendant  guilty  (with  a  recun»  • 
niendation  to  niercy),  but  judgnient  lias  not  followed,  because 
défendant  lias  disappeared,  and,  although  a  warrant  lias  issued 
against  hini,  to  hâve  hini  arrested,  he  cannot  be  found.  The 
opinion  of  the  judges,  Court  of  Queeii's  Bench,  is  requested  as 
to  whether  the  conviction  of  défendant  is  to  be  maintained. 
Is  the  conviction  to  be  set  aside  ?  Was  the  jury  composition 
regular  and  légal  ?  Was  the  ordering  of  the  juror,  John  Hicks, 
to  stand  aside,  légal,  and  so  of  the  juror  Michael  Carroll,  and 
r<o  of  the  other  seven  jurora,  who  were  ordered  to  stand  aside  ? 
Then,  again,  is  the  conviction  bad,  because  of  my  having  ruled 
os  stated  upon  Rinnner's  exarnination,  and  Seniple's  and 
Crean's,  notwithstandiug  luy  charge  to  the  jury,  above  stat- 
ed ?  " 

J.  A.  Pekkins,  for  the  Crown  :  The  grand  jury  of  this  dis- 
trict, the  2nd  October,  1868,  returned  "  True  Bill  "  against 
Edward  C.  Fraser,  upon  indictnient  brcught  under  18  Vict, 
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c.  92,  «H,  (Con.  Stat.  Canada,  ch.  D2,  sec.  73),  for  huviiiç,  tho 
\Ht\\  diiy  of  April,  IS6M,  obtained  of  David  RobertHon,  of  Mon- 
t\v)\\.  iiierclmnt,  proporty,  growrief»,  of  the  vabi«j  of  S465.72, 
witli  intont  to  dufraud  (a  inisdtMneaiior,  punishablo  by  inipri- 
MtmiH'iit  for  any  poriod  riot  cxceedinij  two  years,  with  or  with- 
oiit  Imrd  labor).  Upon  plea  of  "  >f()t  (jluilty,"  lie  waH  tried 
lt(t(»n' tliis  court  (Mr  Justici"  Mackay  presiding)  during  tho 
7tli,  Sth  iind  9tb  days  of  April  last.  Tlie  jurorssworn  returned 
Il  vt-rdiot  of  guilty,  with  a  recommendation  to  inercy.  Tho 
iimttt'p  coint's  before  this  court  upou  caso  reserved  by  the 
Huii()urabl(!  presiding  Judf^e,  as  to  Ist  Tho  right  of  counsel 
])r().secuting  to  order  and  request  (as  allovved  by  the  court) 
oiu'  or  more  jurors  to  stand  aside  ;  2nd  The  right  of  the  prose- 
cntioii  to  prove  l»y  others  than  the  prosecutor  (David  Robert- 
son)  conversations  with  tho  accused,  as  to  hisaHairs,  prier  to 
tlif  I8th  April,  186S  ;  Srd  Upon  such  évidence  allowed,  whet- 
luT  or  no  the  charge  of  tho  presiding  judge,  charging  the  jury 
to  pay  no  atteiition  to  sucli  conversations,  save  as  relating  to 
liis  indebtodness  to  parties  hohling  satne  with  the  accused, 
orteotually  rules  out  such  évidence,  if  illégal,  so  that  the  sanie 
cannot  thereafter  be  questioned.  The  Crown,  under  the  case 
restrvt'd,  which  states  :  "  Judgnient  Inia  not  foUowed,  because 
"  défendant  bas  disappeared,and,although  a  warrant  bas  issued 
"  aijainst  hini,  to  bave  bitn  arrestod,  he  cannot  be  found,"  res- 
pi'ctfully  subinita,  that  the  case  reserved  cannot  be  argued 
iu'fore  or  considered  by  this  court  in  the  absence  of  the 
accused,  who  should  not  be  allowed  to  obtain  the  opinion  of 
tlif  court  without  being  présent  to  abide  its  Hnal  and  all-wise 
décision.  Should  it  be  decided  that  there  was  eiTor  in  the 
décisions  given,  there  would  bave  been  mistrial,  and  the 
accused  be  liable  to  new  trial.  No  motion  for,  or  dcmand  of, 
iiew  trial  is  board  or  sanctioned  without  the  personal  présence 
of  pri.soner.  "  AU  défendants  niust  be  présent  when  the  rule 
"  for  new  trial  is  moved  for,  otherwise  sonie  of  défendants 
"  would  get  the  opinion  of  the  court  by  putting  forward  one 
"  of  tlieir  nuniber,  they  keeping  out  of  the  way."  The  Kivg 
vs  Tcid  (ivd  otherx,  M  East's  Rep.,  p.  305  ;  The  Kimj  va  Ankeiv 
mul  othevH,  3  Maule  and  ISelwyn's  Rep.,  p.  9;  The  Klv;f\s 
Lvnl  Cochrai^e  avd  others,  Idnn,  p.  10;  The  Kmcj  vs  îtlol- 
Uiiijliernj  <i)id.  others,  4  Bai'uewall  and  CressvveH's  Rep.,  p.  329  ; 
Tlir  Kniff  vs  Gihson,  2  Strange's  Rep.,  p.  908.  Wharton,  4th 
edit.,  A III.  Cr.  Law,  §  3228  :  "  The  défendant  must  be  per- 
"  sonally  in  court  at  the  application  for  new  trial,  and, 
"  nhore  several  défendants  are  convicted,  cdl  must  be  ac- 
"  tnally  présent."  2  Denison's  Crown  Cases,  p.  372,  note  c. 
As  to  the  présence  of  prisoners  in  court  when  a  motion  is 
iiia(lt>  for  a  new  trial.  Regina  vs  (-audwell,  Mich.  Term,  17  Q. 
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B.  Rep.,  p.  503.  The  défendant,  in  this  case,  was  tried  ou  an 
indictnient  for  perjury,  before  Erle,  J.,  at  the  Berkshire 
Sumnicr  Assizes,and  having  been  found  guilty,  was  sentenced 
to  trunsportation  for  seveu  yeara.  Pigott  and  Huddleistone, 
on  the  Ôth  Noveniber,  being  about  to  niove  in  the  Queen's 
Bench  for  a  new  trial,  Lord  Campbell,  C.  J.,  said  :  "  Is  the 
défendant  in  custody  ?  "  Pigott  :  "  He  is  not."  Lord  Campbell, 

C.  J.  :  "  Is  he  présent  in  court  ?  "  Pigott  :  "  No."  Lord  Camp 
BELL,  C.  J.  :  "  Then  we  cannot  hear  youi  application."  Pigott  : 
"  Since  11  George  4  and  1  William  4,  c.  70,  sec.  9,  it  has  not 
been  decided  to  be  necessary.  In  Rea:  vu  DeBerenger  inid 
others,  3  Maule  a*  d  Selwyn's  Rep.,  p.  G7,  a  motion  was  niade 
for  arresting  the  judgment.  althou^h  two  of  the  défendants 
were  not  présent  to  receive  the  judgment.  In  this  case  no 
warrant  has  been  issued  for  committing  the  défendant  in 
exécution."  Lord  Campbell,  C.  J.:  "  I  hâve  always  considered 
it  to  be  .1  hardship,  where  there  are  several  défendants  who 
hâve  been  foijud  guilty  on  an  indictnient,  not  to  allow  one  of 
them  to  move  for  a  new  trial,  unless  ail  the  other  défendants 
are  presen^.  when  the  motion  is  niade.  But,  there  can  be  no 
such  hHrdso'p  where  there  is  but  one  défendant.  In  this  case 
peculiarly,  the  défendant  ought  to  bu  in  court.  Sentence  has 
been  passed,  which  he  lias  hitherto  evaded,  and  the  court  will 
not  permit  him  to  make  the  experiment  of  obtuining  a  new 
trial  without  coming  into  court  to  abide  the  conséquences  in 
case  we  should  sefuse  the  rule.  See  1  Chitty's  Crim.  L.,  p.  ()59: 
2  Do'>'  ling  and  Rylond's  Rep.,  p.  46.  But  as  a  gênerai  rule, 
when  an  application  is  niade  for  a  new  trial,  ail  the  défen- 
dants must  be  actually  présent  in  court,  unless  some  spécial 
ground  be  laid  for  dispensing  with  the  rule.  As  to  the  power 
of  the  court  to  dispense  with  the  pre.sencu  of  the  défendant  ; 
see  Rex  vs  Boltz,  8  Dowl.  &  Ry.  Rep.,  p.  66  ;  see  also  Reg.  vs 
Gaudwdl  (above  citcd),  and  see  Bacons  Abr.,  v"  "  Trial,"  (L), 
n"  9,  p.  789  ;  Comyn's  Dig.,  v°  "  Indictnient,"  N  ;  Tidd,  Prac, 
945  ;  Rex  vs  Oochrave  (Lord),  3  M.  &  S.,  p.  10,  n.  It  is  adniitted 
that,  in  moving  for  a  new  trial,  where  the  défendant  is  not 
liable  to  personal  punishment,  but  to  a  flne,  it  is  not  necessary 
that  the  défendant  should  be  présent  in  court.  ReginuvaPar- 
kivwn,  Denison  and  Pearce,  Crown  Cases,  vol.  6,  pp.  457-8: 
S.  C.  21,  L.  J.  M.  C,  48  (iO  :  Russell,  on  Crimes,  édition  1857, 
vol.  2,  p.  726.  Rex  vs  Mawhey,  6  T.  R..  638  ;  Tidd,  942,  943.  It 
may  be  now  stated  that  défendant  niight  hâve  attempted  to 
obtain  a  new  trial  upon  matters  set  forth  in  the  case  reserved. 
His  présence  then  would  hâve  been  required.  His  application 
would  not  hâve  received  audience  in  his  absence.  Why.  tlu-n, 
if  the  Honourable  presi<ling  Judge.  ex  viero  motu,  and  for  the 
benetit  of  the  accused  alone,  chooses  to  reserve  pointa,  the  re- 
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servatiou  whereot'  depeui^ed  solely  upon  Iiis  own  vvill,  should 
the  accused  be  in  a  better  position,  and  while  not  trusting  to  lus 
own  case  as  ably  subinitted,  attempt  to  obtain  tlie  décision  of 
this  court  while  beyond  and  away  t'rom  its  high  authority  and 
jurisdiction.  The  Crown,  therefore,  respectfully  submits  that  no 
call  to  argue  the  reserved  case  should  now  be  made  upon  the 
parties  prosecuting.    2°  As  to  tho  ordering  to  stand  aside  of 
Jolin  Hicks  and  other  jurors,  it  may  be  at  once  stated  that  it 
was  ruade  in  obédience  to  a  request  of  pris^ner's  counsel  for 
a  niixed  jury.  Once  niade,  it  was  taken  advantage  of,  but  the 
prosecutors  persisted,  well  knowing  their  right  and  fearing 
neither  injustice  nor  illegality.    In  this  Province,  in  cases  of 
misdemeanor,  counsel  for  the  Crown  hâve  by  the  court  been 
permitted,  after  obj<îcti()n  and  argument,  to  order  jurors  to 
stand  aside.    Regiva  vs  Charles  H.  Adonis  et  al.  (the  Kidnap- 
ping Case),  Septeniber  Term,  1865.  Reçfina  vs  Jean-Bte  Léger 
dit  Parisien  (on  Indictment  for  Perjury),   September  Terni, 
IH()7,  Hon.  Mr  Justice  Badgley.    Seé  also  Wharton's  Ain.  Cr. 
Law,  pp.  2956-7;  Joy,  on  Challenges,  page  146  ;  Roscoe,  Crirn- 
inal  Evidence,  éd.  1866,  page  197,  Challenges  to    the  Poils: 
"A  practice,  however,  which  has  continued  unifornily  from 
the  tinie  of  Edward  I  to  the  présent,  enables  the  prosecutor 
to  exercise  practically  the  right  of  peremptory  challenge  ;  be- 
canse,  when  a  nian  is  called,  the  juror  will,  on  bis  request,  be 
ordered  to  stand  by,  and  it  is  only  when  the  panel  has  heen 
exhausted,  that  is,  when  it  appears  that,  if  the  jurors  ordered 
to  stand  by  are  excluded,  there  will  be  a  defect  of  jurors,  that 
the  prosecutor  is  compelled  to  show  bis  cause  of  objection." 
Mannell  vs  Regina,  Dear.  &  B.  C.  C,  375.  When  it  appears  that, 
in  conséquence  of  the  peremptory  challenges  by  the  défendant, 
and  the  jurymen  ordered  to  stand  by,  at  the  request  of  the 
prosecutor,  a  full  jury  cannot  be  obtained,  then  the  proper 
course  is  to  call  over  the  whole  panel  again,  only  omitting 
those  that  bave  Vjeen  pei'emptorily  challenged  by  the  défen- 
dant. Regina  vs  Geaiii,  9  Car.  &  P.,  499.  And  even  on  the 
second  reading  overof  the  panel,  a  juryman  may  be  ordered 
to  sfond  by,  at  the  re(|uest  of  the  prosecutor,  if  it  reasonably 
appears  that  sufficient  jurymen  may  yet  appear.    Mansell  vs 
Rcil.  {supra).  8*  As  to  the  évidence  of  Alfred  Rirnmer,  John 
H,  Senjple  and  John  F.  Crean,  mentioned  in  the  case  resei'ved, 
it  will  be  reniembered  that  the  Honorable  Judge,  in  his  charge, 
etfectually  ordered  the  jury  to  disregard  certain  portions  there- 
of.  Tiie  jurors  receive  the  law  from  the  court;  it  is  not  to  be 
presunieti  that  they  did  regard  such  portions.  The  contrary  is 
certainly  to  be  presumed,  as,  in  ail  respects,  the  jurors  obey 
the  lulings  of  this  court.  That  the  charge  directed  the  ilis|K)sal 
of  any  (pretonded)  illégal  !'vid*>nce,  estopps  any  party  from 
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further  inquiry  as  to  its  supposée!  etiect.  It  will  no  dowbt  be 
saiii,  and  inuch  stress  laid  thereon,  by  the  learned  counsel 
ropresenting  défendant  :  "  Oh  !  but  the  jurors  lieard  the 
évidence.  It  had  its  efï'ect  upon  their  ininds."  This  is  u 
strange  argument  to  address  to  Her  Majesty's  Court  of 
Queen's  Bench,  for  it  is  alone  based  upon  the  (unfounded) 
supposition  that  jurors  wholly  disregard  the  charges  of  the 
judges  of  this  court.  But  the  prosecution  niay  well  contend 
that  the  évidence,  légal  or  illégal,  was  wholly  immaterial,  and, 
therefore,  could  not,  by  any  possibility,  hâve  influenced  the 
resuit.  No  error,  therefore,  exista  Vallance  vs  Kiny,  Suprême 
Court  of  New  York,  3  Barb.  Sup.  Ct.  Rep.,  548;  Wigyin  vs 
Damaell,  4  New  Hainp.  Rep.,  69  ;  Bank  vs  Woodard,  5  N.  H. 
Rep.,  301  ;  Crosby  vs  Fitch,  12  Conn.,  410;  Landon  vs  Hum- 
phvey,  9  Conn.  Rep.,  209  ;  Norris  vs  Badger,  6  Cowen's  Rep., 
449.  One  part  of  this  prosecution  consisted  in  the  shewiug 
that  Edward  C.  Fraser  was,  and  knew,  and  had  full  cause  to 
know,  that,  on  the  18th  day  of  April,  1868,  when  he  purchased 
from  David  Robertson,  he  was  hopelessly  insolvent  and  un- 
able  to  pay  his  debt.  ïhis  could  only  be  proven  by  the 
tes^-.iiony  of  his  creditors  (Rimnier,  Semple  and  Crean).  Tlie 
question,  therefore,  was  asked  :  "  Did  he  purchase  of  you  ? 
when?  how  rauch?"  Then  the  question:  "  What  conversation 
did  he  hâve  with  you  ?  was  fairly  légal.  Queries  as  to  legulity 
or  illegality  of  testimony  can  only  be  decided  as  to  and  upon 
the  questions  propounded.  The  answer  rarely  cornes  up  to  tlie 
expectation.  The  answer  is  not  to  be  presunied.  Ëach  witness 
might  hâve  testified  to  an  admission  of  insolvency.  They 
mi*»ht  hâve  testified  to  facts  which  the  Crown  could  latter 
hâve  proved  Robertson  to  hâve  become  aware  of,  and,  there- 
fore, gave  crédit  and  sold  goods  to  the  prisoner.  But,  in  cases 
like  the  présent,  fraud  niust  be  proved  from  acts  and  con- 
fessions. There  is  no  other  means  known  to  our  law,  as  the 
intent  is  to  be  judged  from  the  fact.  AU  surrounding  circuni- 
stances,  every  act  and  every  saying  of  the  accused,everything 
toucliing  his  business  and  affairs,  is  tit  matter  of  évidence. 

F.  Cassidy,  Q.  C,  was  heard  for  défendant.  He  argued  that 
the  practice.as  established  in  Montréal,  did  not  allow  pereiiip- 
tory  challenges  in  cases  of  misdemeanor,  and  that  the  directioii 
to  "  stand  aside  "  was,  in  point  of  fact,  a  peremptojy  challenge. 

MoKK,  J.,  dissenting:  I  would  not  interfère  with  the  con- 
viction on  the  ground  of  the  admission  of  the  évidence,  but, 
as  to  the  other  point,  is  there  such  a  thing  as  peremptoiy 
challenge  in  a  case  of  misdemeanor  ?  It  is  said,  on  the  part  of 
the  crown,  that  the  jurors  were  only  told  to  stand  asidë  ;  but 
that  is  e(iuivalent  to  a  peremptory  challenge.  I  hâve  great 
difficulty  in  coming  to  the  conclusion  that  there  is  any  autho- 
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rity  that  states  there  is  a  challenge  for  inisdemeanor,  except 
challenge  for  cause.  The  great  difficulty,  I  feel,  arises  from  thia, 
that,  for  thir^y  or  forty  years,  it  has  been  tlie  invariable  prac- 
tice  of  the  Queen's  Bench,  in  Montréal,  to  hold  that,  in  misde- 
meanors,  there  is  no  challenge,  except  for  cause.  I  do  not  wish 
to  (listurb  that  practice,  and  say  that  the  court  has  been  in 
enor  during  ail  that  time. 

DiU'MMOND,  J.  :  I  agrée  with  Mr.  Justice  MoNK,  and  corro- 
buiate  fully,  as  far  as  rny  expérience  goes,  what  he  has  stated 
witli  référence  to  the  practice  in  challenges  for  inisdemeanor. 
I  can  go  back  to  1826,  wlien  James  Stuart  was  conducting  a 
criniinal  case,  and  Chief  Justice  Valliëres  de  St-Réal  said 
he  had  never  heard  the  doctrine  that  there  was  such  a  thing 
as  peremptory  challenge  allowed  in  nnsdemeanors. 

DuvAL,  C.  J.  :  As  to  the  right  of  the  judge  to  direct  a  juror 
to  stand  aside,  either  in  misdemeanor  or  in  felony,  I  take  that 
to  be  undeniable.  I  hâve  never  known  the  practice  to  be 
doubted,  and  I  hâve  known  the  right  to  be  conatantly  exer- 
cisetl.  I  hâve  been  acquainted  with  the  practice  at  Québec  for 
forty  years,  and  hâve  praetised  there  when  the  court  was 
presided  over  by  Chief  lustice  Sewell  whose  opinion  was  held 
second  to  none  in  England.  It  is  said  the  practice  in  Montréal 
has  been  différent.  The  practice  is  nothing  more  than  routine. 
But  nanie  a  case  where  the  question  was  raised  and  the  right 
denied.  In  Archbola,  Pleading  and  Evidence,  it  is  stated  that, 
in  cases  of  misdemeanor,  no  right  of  peremptory  challenge 
exists  at  ail,  the  privilège  having  been  originally  given  by  the 
common  law  in  favorem,  vitae,  although  it  is  now  extended 
to  ail  cases  of  felony.  But  it  has  been  usual  for  the  officer  of 
the  court  to  abstaiu  from  calling  any  particular  names  men- 
tioned  to  him,  if  others  be  left  to  îirm  a  jury.  Roscoe  aays  : 
"  A  practice  which  has  continued  uniformly  from  the  time  of 
Edward  I  to  the  présent,  enables  the  prosecutor  to  exercise 
practically  the  right  of  peremptory  challenge  ;  because,  when 
a  man  is  called,  tiie  juror  will,  on  his  request,  be  ordered  to 
Khiiid  hy,  and  it  is  only  when  the  panel  has  been  exhausted, 
that  the  prosecutor  is  called  upon  to  show  his  cause  of  objec- 
tion. As  to  the  question  of  évidence,  the  judge  allowed  it  to 
be  taken,  because  he  was  not  prepared  to  say,  at  the  moment, 
that  it  was  inadmissible  ;  but  he  afterwards  told  the  jury  to 
disrogaid  it.  I  wish  to  be  distinctly  understood  on  this  point, 
that,  if  I  entertained  any  doubt  that  this  évidence  influenced 
tho  opinion  of  the  jury,  either  directly  or  indirectly,  I  would 
give  the  défendant  the  benefit  of  it;  but  I  hâve  not  the 
slio'htest  hésitation  on  the  point.  For  thèse  reasons,  the  judg- 
iiient  will  not  be  interfered  with. 
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Badgley,  J.,  agreed  with  the  Chief  Justice.  He  ret'erred  to 
Reginn  vs  Lacombe  (1),  and  would  apply  his  l'eniarks  in  timt 
case  to  the  présent.  In  the  case  of  Mansell,  (vol.  1,  Dearsly 
and  Bell's  Crown  Cases,  pp.  375-425)  would  be  t'ound  the  juris- 
prudence on  the  subject  froni  the  tinie  of  Edward  I. 

The  judgment  is  recorded  as  followa  :  "  In  the  opinion  of 
this  court,  the  proceedings  had  an<l  taken  is  the  said  court, 
at  Montréal,  are  regular,  the  ruling  of  the  judge  presidin»,' 
the  Court  of  Queen's  Bench  is  correct,  and  noreason  hath  been 
assigned,  by  and  on  behalf  of  Fiv.-'^er,  sxifficient  to  set  asi<le 
the  conviction  on  the  indictnient."  Caron,  J.,  concurred.  (14 
J,  p.  245) 

J.  A.  Perkins,  and  V.  P.  W.  Dorion,  for  the  private  pro- 
secution. 

F.  Cassidy,  Q.  C,  and  B.  Devlin,  for  the  défendant. 
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Court  of  Review,  Montréal,  31st  March,  1SG9. 
Coram  Mondelet,  J.,  Torrance,  J.,  and  Beaudry,  A.  J. 
La  FAILLE  vs  Lafaille. 

Held  :  That  the  parties  in  a  suit,  wherein  tlie  attorney  of  the  plaiiitiffs 
has  asked  in  the  déclaration  for  distraction  de  frais,  can  settle  the  suit 
as  they  please,  without  the  concurrence  of  snch  attorney,  and  conse- 
qufnily  that  tiie  attorney  cannot  (when  the  cnse  has  bêen  so  settled) 
continue  the  suit  for  mère  recovery  of  his  co.«t8. 

This  was  a  hearing  in  review  of  a  judgment  rendered  by 
the  Supei'ior  Court  at  St-Johns,  in  the  district  of  Iberville,  on 
the  lOth  November,  1867,  condenining  défendant  to  pay  the 
costsof  suit  to  Mr  Desplaines,  plaintiff  s  attorney,  par  distrac- 
tion de  f  ravi.  In  the  déclaration,  plaintitf  s  attorney  prayed  for 

(1)  Lorsque,  dans  un  proues  criminel  pour  félonie,  la  Couronne,  sur  le  pie 
niier  appel  du  petit  jury,  a  demandé  qu'un  des  jurés  appelés  se  tienne  à  l'écart, 
elle  pourra  de  nouveau,  sur  un  second  appel,  demander  que  le  même  juré 
se  tienne  à  l'écart  jusqu'à  ce  que  le  tableau  soit  épuisé,  et  elle  n'est  pas 
tenue  de  récuser  pour  cause  et  de  donner  des  raisons  au  second  appel,  s'il  y  a 
encore  des  jurés  pour  former  le  tableau  qui  doit  faire  le  procès.  (La  Rwif  vs 
LoA-ombe,  C.  B.  R.  en  appel,  Montréal,  10  septembre  1869,  Duval,  J.  en  C, 
Cakon,  j.,  Drummond,  .T.,  dissident,  Bad<3LEY,  J.,  et  Moxk,  J.,  confiriiiant 
le  jugement  de  C.  B.  R.,  justice  crinùnelle,  Montréal,  5  juillet  1869,  Mac- 
KAY.'J.,  13  J.,  p.  239,  ot  18  R.  J.  R.  Q.,  p.  503) 

La  Couronne  a  droit  de  récuser,  sans  montrer  cause,  tout  juré  qu'elle  juge 
à  propos,  jusqu'à  ce  ((ue  la  liste  soit  épuisée,  dans  les  cas  de  délit  aussi  i)icn 
dans  les  CBS  de  félonie.  Code  criminel,  art.  669.  (Ln  Reine  vs  Hoijan  tl  «1-, 
C.  B.  R.,  justice  criminelle,  Montréal,  .4  octobre  1865,  Mondelet.  J.,  IL, 
C.  L.  .J.,  p.  70,  ut   18  R.  J.  R.  Q.,  p.  150) 


DE  LA  PROVINCE  DE  QUÉBEC. 


181 


(liftfrdction  de  fravt.  The  parties  settled  out  of  court,  without 
tlie  concurrence  of  plaintif!*8  attorney,  and,  on  the  19th  No- 
veniber,  1866,  plaintiflTs  attorney  fyled  a  démute^nent,  declar- 
ing,  at  the  same  time,  that  he  intended  to  continue  the  suit 
for  the  recovery  of  his  costs.  This  8uit  was  accordingly  con- 
tinued,  and,  by  the  final  judgment,  défendant  was  condemned 
to  pay  the  costs  of  the  suit  distraits  to  Mr  Desplaiues,  plain- 
tiflTs jittorney.  The  Court  of  Review  reversed  this  judgment, 
on  the  ground  that,  so  long  as  the  costs  are  not  awardcd  to 
the  attorney  by  actual  judgment,  the  parties  are  free  to  settle 
as  they  piease,  "vithout  the  concurrence  of  the  att<^)rney.  Hère 
follow  the  remarks  of  judge  MoNDELEï  in  the  Court  of  Re- 
view t>  d  the  judgment  of  the  said  court. 

MoNDELET,  J.  :  Il  ne  s'agit  en  cette  cause  que  des  dépens, 
et  cela  de  la  manière  suivante:  La  demanderes.se,  vu  certaines 
raisons  dont  le  détail  est  ici  inutile,  intime  à  son  avocat  de 
discontinuer  son  action.  La  discontinuation  a  lieu,  quant  au 
fond,  siuf  1(.'S  dépens,  pour  lesquels  l'avocat  de  la  demande- 
resse continue  l'action,  prétendant  les  pouvoir  réclamer  par 
distraction.  L'action,  par  suite  de  la  discontinnation  de  la  de- 
manderesse, se  trouvait  éteinte,  et  le  droit  en  était  acquis  au 
défendeur.  Les  parties  s'étant  arrangées,  il  n'y  avait  pas  eu 
de  jugement  sur  la  distraction  de  frais  den)andée  en  la  décla- 
ration de  la  demanderesse.  La  cour  dont  le  jugement  est  sou- 
mis à  la  revision,  a  déclaré  que  l'arrangement  a  été  fait  en 
fraude  des  f^lroits  de  l'avocat  de  la  demandei'esse,  et  a  accordé 
les  dépens  contre  le  défendeur,  en  faveur  de  l'avocat,  comme 
demandeur  par  distraction  de  fniis.  Le  jugement,  dans  mon 
opinion  et  dans  celle  de  la  cour,  est  inexact  ;  il  ne  peut  être 
ae(iuis  à  l'avocat  de  la  partie  aucun  droit  de  distraction  de 
dépens,  sans  un  jugement.  La  demande  ne  suffit  pas.  La  dis- 
continuation de  l'action  y  a  mis  fin  ;  l'avocat  n'avait  plus  rien 
à  y  faire.  Le  jugement  dont  est  appel  doit  être  infirmé.  (1) 

"  La  cour,  considérant  qu'il  appert,  par  l'acte  de  la  deman- 
deiesse,  en  date  du  24  octobre  1866,  produit  le  19  novembre 
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(1)  .A  l'TORiTÉs  citées:  Par  l'appelant  en  revision  et  défendeur  en  cour  de 
picmii're  instance  :  Merlin,  v"  DtHtrartion  ;  A  Pothier,  Du  mandat,  iv"  133 
et  suivants  ;  Rousseau  de  la  Coinl»,  v*^  DiMrartioii  ;  Ancien  Denizart, 
V  l>istfa<-fion.  Par  l'intimé  en  revision  et  demandeur  par  distraction  <le 
frais  en  cour  de  première  instance  :  Stir/ny  vs  Stiiftiy,  2  R.  de  L.,  p.  120  ;  2  R. 
'I  K.  Q.,  p.  178,  et  18  R.  .].  R.  Q.,  p.  380  ;  Pelletier  vs  Landry,  2  R.  de  L.. 
p.  l'.'O;  '2  R.  .T.  R.  Q.,  p.  178,  et  18  R.  J.  R.  Q.,  p.  380;  Converge  vs  Clarke, 
12  1).  T.  B.  C,  p.  402  :  Il  R.  J.  R.  Q.,  p.  113,  et  18  R.  J.  R.  Q.,  p.  380. 

Les  frais,  dont  distraction  a  été  demandée  dans  les  conclusions  de  la  dé- 
i;laration  par  le  procureur  nd  litein  du  demandeur,  lui  seront  adjugés  par  le 
tribunal,  nonobstant  l'arrangement  par  acte  notarié  intervenu  entre  les  parties 
«prt's  le  rapport  de  l'action,  et  par  IcfUel  le  demandeur  se  désistait  de  son  ac- 
tion et  se  chargeait  d'en  payer  to'.is  les  frais.  (Charlrboix  vs  Côvlombe,  ('.  S., 
Montréal,  24  février  186.3,  Mosk,  .T.  A.,  7  J.,  p.  300,  et  12  R.  J.  R.  Q.,  p.  17S) 


:  !  ! 


H 


Il      (  ?':■      , 

illilN 


Ifi 


il 


i: 

L-ii    i-. 

182 


RAPPORTS  JUDICIAIRES   REVISÉS 


1866,  qu'elle  retirait  son  action,  les  parties  ayant  pris  arrange- 
ment ;  considérant  que,  par  la  production  de  ce  documejit  par 
le  procureur  de  la  demanderesse,  l'action  de  celle-ci  a  été  mise 
au  néant,  et  que  l-s  procureur  de  la  demanderesse  ne  pouvait 
légalement  intervenir  en  son  propre  nom  dans  la  cause,  et  la 
continuer  pour  le  recouvrement  des  frais  dont  il  n'avait  point 
obtenu  distraction  ;  considérant,  par  conséquent,  (jue,  par  le 
jugement  rendu  par  la  Cour  Supérieure  siégeant  dans  le  dis- 
trict d'Iberville,  le  19  décembi'e  1866,  lequel  admet  le  procu- 
reur de  la  demanderesse  à  amender,  dans  ce  sens,  le  désiste- 
ment par  lui  t'ait  le  19  novembre  1866,  il  y  a  mal  jugé;  con- 
sidérant que,  par  ce  jugement  final,  rendu  le  19   noveinlire 

1867,  condamnant  le  détendeur  à  payer  les  dépens  de  l'action 
distraits  à  Mtre  Desplaines,  procureur  de  la  demanderesse,  il 
y  a  aussi  mal  jugé  ;  infirme,  casse.  ...  et,  attendu  que  Mtre 
Desplaines  s'est,  mal  à  propos  et  illégalement,  immiscé  en 
ladite  cause,  s'y  constituant  demandeur  en  son  propre  nom 
pour  le  recouvrement  des  dépens,  et  a,  à  cette  lin,  continué 
ladite  action  et  persisté  en  Cour  de  Revision  à  soutenir  le  niai 
jugé  susdit  ;  le  condamne  aux  dépens,  tant  sur  les  procédés 
illégaux  en  cour  de  première  instance  qu'en  Cour  de  Révision. 
(14  J.,  p.  262,  et  1  i2.  Z.,  p.  90) 

Jette  and  Archambault,  for  plaintifTs. 
Leblanc  and  Cassidy,  for  défendants. 


SUBSTITUTION-REPRESENTATION. 

Cour  de  revision,  Montréal,  31  mai  1869. 
Coram  Mondelet,  Berthelot  et  Torrance,  JJ. 
M.- A.  Castonguay  et  al.  vs  J.-L.  Beaudry. 

Jugé:  \°  Que,  dans  lew  substitutions,  il  n'y  a  pas  lieu  au  droit  de  re- 
présentation,  à  moins  que  le  donateur  n'ait  manifesté  clairement  son  in- 
tention de  dt^férer  les  l)iens  suivant  l'ordre  des  successions  légitimes. 

2°  Que,  dans  l'espèce,  la  donatrice  n'a  eu  en  vue  qu'une  substitution 
limitée  à  ses  jietits-enfants  seulement. 

3"  Que  la  mort  d'un  des  appelés,  savoir  un  des  petits-enfants  de  !n 
donatrice,  avant  l'ouverture  de  la  substitution,  n'a  pas  produit  un  droit 
de  représentation  en  faveur  des  demanderesses,  arriôre-petits-enfant^  de 
la  donatrice  et  enfants  de  Vappelé  décédé  avant  l'ouverture  de  la  «nlisti- 
tution,  mais  a  produit  un  droit  dUiccroissement  en  faveur  de»  appdé» 
vivant  lors  de  l'ouverture  de  la  substitution. 

Le  juge  Mondelet,  dissevtiente  :  Le  jugement  dont  les  de- 
manderesses demandent  la  revision,  fut  i-endu  le  28  mars  bSti-S, 
par  la  Cour  Supérieure  de  Montréal  [MoNK,  J.].  Par  ce  juge- 
ment, la  cour  a  débouté  l'action  des  demanderesses.    Les  faits 
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fie  la  cause,  qu'il  importe  de  savoir,  sont  les  suivants  :  Par  acte 
Je  donation  entre-vifs,  reçu  devant  Latour  et  son  confrère, 
notaires,  à  Montréal,  le  14  mai  1827,  Marie-Josephte  Saint- 
(nrinain  dite  Gaultier,  veuve  de  Jean-Baptiste  Uastonguay, 
Ht  donation  entre-vifs,  en  faveur  de  F.  X.  Castonguay,  son  fils, 
prÔHoiit  et  acceptant  donataire,  d'un  emplacement  situé  au 
t'anlionrg  Saint-Laurent  en  la  cité  df)  Montréal.  La  donatrice 
dt'ciaro  audit  acte  désirer  conserver  aux  enfants  à  naître  du 
légitime  mariage  du  donataire,  la  propriété  pleine  et  entière 
des  biens  désignés,  sans  l'étendre  à  un  degré  plus  éloigné,  vou- 
lant et  entendant  que  les  biens  donnés  au  donataire,  en  jouis- 
sance, denjeureraient  substitués,  comme  elle  les  substituait,  par 
ledit  acte,  aux  enfants  à  naître  en  légitime  mariage  du  dona- 
taire, auxquels  elle  donnait  la  propriété  desdits  biens,  ce  qui 
fut  accepté  pour  eux  par  le  donataire,  leur  père,  voulant  et 
consentant  que  ceux  qui  étaient  appelés  à  la  substitution 
i'iissont  saisis  des  biens  ainsi  substitués,  aussitôt  que  le  cas  de 
la  suljstitution  serait  avenu,  sans  qu'ils  fussent  obligés  d'en 
faire  demande  en  justice.  Il  est  aussi  pourvu  en  la  donation 
qu'au  cas  de  mort  du  donataire,  sans  enfants,  la  jouissance  et 
usufruit  des  biens  donnés  seraient  réversibles  à  ses  frères  et 
sœurs,  ou  à  aucun  d'eux,  pour  par  eux  en  jouir  leur  vie  du- 
rante ;  et  que,  si,  au  décès  du  donataire,  sans  enfants,  tous  ses 
frères  et  sreurs  étaient  décédés,  la  propriété  des  biens  retour- 
nerait et  appartiendrait  à  leurs  enfants  nés  et  à  naître  en  légi- 
time mariage,  pour  être  partagés  entr'eux  ^'«^  souche.  Les 
demanderesses  basent  leurs  prétentions  sur  les  dispositions  de 
cet  acte  de  donati(m,  alléguant  qu'aussitôt  après  la  donation, 
François-Xavier  Castonguay  s'est  mis  en  possession  du  terrain 
dont  il  est  question,  l'a  possédé  jusqu'à  sa  mort  qui  a  eu  lieu 
le  2  décembre  1861,  sans  avoir  jamais  eu  d'enfants.  A  la  mort 
de  F.-X.  Castonguay,  les  seuls  frèx'cs  et  s(eurs  de  ce  dernier, 
appelés,  tant  pour  eux  que  pour  leurs  enfants,  à  recueillir  la 
substitution  qui  devait  s'ouvrir  à  la  mort  de  F.-X.  Castonguay, 
('fcaicnt  Julie  Castonguay,  Josephte  Castonguay  et  Jean-Bap- 
tiste Castonguay.  Julie  Castonguay  est  morte  avant  François- 
Xavier  Castonguay,  sans  laisser  d'enfants,  mais  Jean-Bte  et 
Josephte  Castonguay,  qui  sont  aussi  décédés  avant  François- 
Xavier  Castonguay,  savoir  le  25  mai  1849  et  le  3  mai  1801, 
ont  respectivement  laissé  des  enfants.  Les  demanderesses  pré- 
tendent, en  conséquence,  que  l'immeuble  dont  il  est  question 
est  devenu,  à  la  mort  de  François-Xavier  Castonguay,  la  pro- 
priété, par  égale  portion,  des  enfants  desdits  Jean-Bte  Cas- 
tonguay et  Josephte  Castonguay.  Jean-Bte  Castonguay  avait 
épousé  à  Montréal,  le  20  mai  1805,  Marie-Charlotte  Hogue. 
De  ce  mariage  naquirent  six  enfants,  savoir  Jean-Baptiste, 
Paul,  Joseph-Magloire,  Marguerite-Anasthasie,  Marie-Thersile 
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et  Murie-Eulalie  Castonguay.  Les  demanderesses  ont  allégué, 
en  leur  déclaration,  qu'à  l'époque  de  l'ouverture  de  la  substi- 
tution, dont  François-Xavier  Caston^juay,  le  premier  dona- 
taire, était  chargé  en  faveur  de  son  frère  et  de  ses  sœurs,  et 
de  leurs  enfants,  c'est-à-dire  à  l'époque  de  la  mort  de  Fran- 
çois-Xavier Castonguay,  Magloire  Castonguay,  le  fils  de  Jean- 
Baptiste  Castonguay,  étant  décédé,  son  décès  ayant  eu  lieu  à 
Montréal  le  11  janvier  1860,  laissant  des  enfants  issus  de  son 
légitime  mariage  avec  Marie  Dupuis,  savoir  Marie-Anne, 
Catherine,  Marie-Marguerite-Claire,  François-Xavier- Alfred, 
Jean -Baptiste- Ernest,  Armand-Théodore,  Marie-Louise  et  Jo- 
seph-Arthur Castonguay.  Il  est  allégué  que  Marie- Anne,  Ca- 
therine et  Marie-Marguerite-Claire  Castonguay  sont  mainte- 
nant majeures.  Les  demanderes,ses  disent  et  allèguent  qu'elles 
représentent,  pour  2y7èmes,  Joseph -Magloire  Castonguay,  leur 
père,  décédé  avant  l'ouverture  de  la  substitution,  et,  qu'en  con- 
séquence elles  sont,  à  ladite  époque  en  dernier  lieu  mention- 
née, venues  à  la  substitution,  par  droit  de  représentation  de 
leur  père  ;  qu'elles  ont  accepté  la  substitution,  et  qu'en  cette 
qualité,  elles  ont  recueilli  cette  substitution,  quant  à  leur  part, 
dans  la  moitié  afférante  aux  enfants  de  Jean-Baptiste  Caston- 
guay, savoir  l^Tème  dans  la  moitié  égale  à  1^12ème  dans  la 
totalité  de  cette  propriété  qui  est  en  Ta  possession  du  défon- 
deur, qui  est  allégué  s'être  emparé,  sans  aucun  droit,  de  la 
partie  indivise  appartenant  aux  demanderesses,  et  dont  il  per- 
çoit les  fruits  comme  propriétaire,  lesquels  excèdent  S400. 
Les  demanderesses  concluent  enfin  à  ce  qu'elles  soient  décla- 
rées propriétaires  de  l^Tème  d'un  l2l2ème  dudit  immeuble; 
que  le  défendeur  soit  condamné  à  leur  payer  ladite  somme  de 
î!S400,  avec  int«^rêt  et  dépens,  et  à  les  laisser  jouir  paisiblement, 
à  l'avenir,  des  fruits  et  l'evenus  de  leur  part  dudit  immeuble. 
Le  défendeur  a  plaidé  deux  exceptions  péremptoires  en  droit. 
Par  la  première,  il  maintient  que  les  demanderesses  ne  repré- 
sentent pas  leur  père  dans  les  biens  donnés  en  vertu  dudit 
acte  de  donation  ;  que  leur  père,  lors  de  son  décès,  survenu  le 
11  janvier  1860,  n'avait  aucun  droit  dans  les  biens  mention- 
nés dans  cet  acte  de  jonation,  la  donatrice,  en  stipulant  que 
les  immeubles  donnés  en  usufruit  à  son  fils  François-Xavier 
Castonguay,  passeraient  en  propriété  à  ses  enfants,  et  qu'au 
cas  où  il  décéderait  sans  enfants,  alors  ledit  usufruit  passerait 
à  ses  frères  et  sœurs,  et  enfin,  qu'au  cas  du  décès  du  donataire, 
sans  enfants,  et  du  prédécès  de  ses  frères  et  sœurs,  la  proprié- 
té des  immeubles  donnés  écherrait  à  leurs  enfants  nés  et  à 
naître,  par  souche,  sans  vouloir  étendre  la  donation  à  un  degré 
plus  éloigné,  a  manifestement  témoigné  de  son  intention  qu'il 
y  eut  accroissement  entre  les  enfants  nés  et  à  naître  ;  les 
termes  dudit  acte  de  donation  excluant  l'idée  de  la  représen- 
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tation  en  faveur  des  arrières-petita-enfants  do  la  donatrice,  et 
Joseph-Magloire  Castonguay  ayant  prédécédé  Fran^'ois-Xavier 
(•astonguay,  son  oncle,  la  part  qui  lui  serait  advenue  est 
accrue,  par  droit  d'accroissement,  à  ses  frères  et  sœurs.  Par 
cette  prennère  exception  péremptoire,  le  défendeur  prétend, 
en  outre,  que,  par  acte  de  vente  et  cession  du  25  février  1859, 
Joseph-Magloire  Castonguay  vendit  à  Pierre-Edouard  Le- 
clerc,  l'auteur  du  défendeur,  son  garant,  et  qui  a  pris  son  fait 
et  cause  en  la  présente  instance,  tous  les  droits  et  prétentions 
qu'il  pouvait  avoir  dans  lesdits  biens,  tant  comme  héritier  de 
Paul,  son  frère  décédé,  qu'en  vertu  de  l'acte  de  donation  sus- 
dite; que  Pierre-E.  Leclerc  a  acquis  tous  les  droits  et  préten- 
tions des  frères  et  .S(»'urs  de  Joseph-Magloire  Castonguay 
dans  lesdits  biens,  en  leur  qualité  d'héritiers  de  Paul,  leur 
père,  et  en  vertu  dudit  acte  de  donation,  par  dift'érents  actes 
de  vente  exécutés  avant  le  décès  du  donataire  François-Xavier 
Castonguay,  desquels  actes,  le  défendeur  donne  les  dates  res- 
pectives dans  son  exception,  et  prétend  qu'en  vertu  de  ces 
actes  tous  les  droits  dans  les  biens,  dont  étaient  investis,  par 
ledit  acte  de  donation,  les  enfants  de  .Tean-Bte  Castonguay, 
frère  du  donataire  et  de  Paul,  leur  père,  et  tous  les  droits  des- 
dits héritiers,  par  droit  d'accroissement,  sont  échus  audit 
Pierre-Edouard  Leclerc,  avec,  en  même  temps,  les  droits  de 
leur  père,  frère  du  donataire,  et  que  Pierre-E.  Leclerc  était 
bien  fondé  à  vendre  et  céder  au  défendeur  actuel,  tous  lesdits 
droits  et  prétentions,  comme  il  l'a  fait  par  acte  du  27  février 
18(j3.  De  ce  qui  précède  le  défendeur  conclut  qu'il  n'y  a  pas 
lieu  à  la  représentation  invoquée  par  les  demanderesses,  dans 
la  part  desdits  biens  afférant  à  leur  père,  Joseph-Magloire  ; 
qu'ils  l'ont  régulièrement  transmise,  ainsi  que  déjà  allégué. 
Par  sa  2nde  exception  péremptoire,  le  défendeur,  sans  se  dé- 
partir de  la  première,  plaide  qu'il  est  le  propriétaire  véritable 
de  l'immeuble  dont  les  demanderesses  revendiquent  une  par- 
tie; et,  à  l'appui  de  sa  prétention,  il  allègue  que,  lors  de  la 
passation  de  la  donation  du  14  mai  1827,  la  donatrice  avait 
quatre  enfants  vivants,  issus  de  son  mariage  avec  Jean-Btc 
Castonguay,  son  époux,  laquelle  le  défendeur  nomma,  et,  par 
une  énumération  spéciale  de  mariage,  naissance  et  décès, 
et  d'acquisition  par  lui,  tant  de  certains  des  membres  des  dif- 
férentes familles  Castonguay  que  du  nommé  Grenette,  il  arri- 
va à  l'assertion  de  la  conclusion  qu'il  était  investi  de  tous  les 
droits  et  prétentions  dans  ledit  immeuble,  qui  compétaient, 
lors  du  décès  du  donataire,  Fran^'ois-Xavier  Castonguay,  sur- 
venu le  2  décembre  1861,  (leurs  enfants  et  tous  vses  frères  et 
soeurs  étaient  alors  prédécédés)  aux  enfants  de  feu  Benja- 
min Castonguay.  de  feu  Jean-Bte  Castonguay  et  de  feue 
MarieJosephte  Castonguay,  en  vertu  dudit  acte  de  donation 
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ot  confonnément  uux  intentions  de  la  donatrice  ;  lesdits  en- 
fants formant  trois  souches  et  étant,  lors  du  (l»'cés  du  ilona- 
teur,  seuls  hal)il(;s  à  recueillir,  en  vertu  dudit  acte  de  donn- 
tion,  la  propriété  dudit  immeuble,  à  l'exclusion  do,  tout  autre 
prétendant,  (domine  on  le  voit,  il  s'agit  de  savoir  s'il  y  a  ici 
re})résentati()n  ou  accroissement.  Le  défendeur  a  aouteini  (nie 
la  re})rés  .nation  n'a  pas  li(;u  <lans  les  substitutions.  Je  pense 
qu'il  faut  répondre  à  cela  par  une  distinction,  avec  le  Code 
Civil,  art.  î)87,  d'accord  avec  l'ancien  droit  :  "  La  repré.sentii- 
"  tion  n'a  pas  lieu  dans  les  substitutions  non  plus  qu.'  dans 
"  les  autres  le^s,  à  moins  que  le  testateur  n'oit  ordonné  (pie 
"  les  biens  seraient  déférés  suivant  l'ordre  des  succes.sions  h''^[- 
"  times,  ou  que  son  intention  au  même  effet,  ne  .soit  autrement 
"  manifestée."  Or,  dans  le  cas  actuel,  qu'a  fait  la  donatrice  ?  Ne 
déclare-t-(dle  pas  qu'elle  "fait  la  donation  dans  le  but  de  j^niti- 
"  lier  le  donataire,  .son  pré.sent  héritier,  et  de  le  saisir,  par  antici- 
"  pationet  de  le  faire  jouir  actuellement  des  biens  d'une  succes- 
"  sion  dont  il  n'avait  que  l'espérance,  et  rendre  ses  pré.sonqitiFs 
■'  héritiers  propriétaires  desdits  biens  ?  "  Je  le  pense  ;  je  trouve 
dans  ces  expressions  de  la  donatrice  la  déclaration  nulleinent 
équivoque  qu'elle  entendait  uni(|Uoment  que  son  tils  succédât, 
pour  ainsi  dire  avant  qu'elle  décédât,  et  je  ne  trouve  dans 
cette  partie  de  la  donation,  d'autre  dérofjation  au  droit  com- 
mun, que  ce  (ju'il  en  fallait  pour  assurer  à  son  fils  ce  droit  de 
lui  succéder.  .Son  intention  si  apparente,  par  l'usage  deux  fois 
des  mots  "  présonptifs  héritiers,"  est-elle  douteuse?  Ne  vou- 
lait-elle pas  que  les  biens  donnés  fu.ssent  partagés  entre  les 
pré.somptifs  héritiers  de  .«on  fils  en  la  manière  ordinaire  ? 
N'e.st-il  pa.«  également  manifeste  qu'elle  entendait  que  ses  ar- 
rières-petits-enfants pussent,  ]iar  la  représentation  de  leur  père 
flécédé,  venir  avec  leurs  oncles  et  tantes  à  la  succes.sion  du 
donataire,  leur  grand-père  ?  Quel  motif,  d'ailleurs,  pouvait-on 
raisonnablement  supposer  (|u'aurait  eu  la  donatrice,  d'exclure 
ses  arrières-petits-enfauts  ?  Je  n'en  puis  gratuitement  admettre 
aucun.  Cela  posé,  du  moment  que  l'intention  de  la  donatrice, 
que  ses  biens  fussent  transmis  suivant  l'ordre  de  la  succession, 
est  manifeste,  et  cela  dans  la  ligne  directe  du  donataire,  je  ne 
comprends  pas  comment  on  peut  reculer  devant  la  conclusion 
toute  légale,  toute  logicpie  que  la  donatrice  voulait  (ju'il  en  fût 
ainsi,  pour  le  cas  où  les  biens  donnés  passeraient  à  .ses  petits- 
enfants,  issus  des  frères  et  sœurs  du  donateur.  Rien  n'apparait 
dans  la  donation,  qui  indique  que,  dans  ce  dernier  cas,  elle 
voulût  déroger  au  droit  commun,  non,  pas  plus  que  l'on  puisse 
méconnaître  sa  volonté  de  ne  le  pas  faire  dans  l'autre  cas. 
Indépendamment  de  ce  qui  précède,  la  donation  nous  offre  un 
autre  moyen  de  résoudre  cette  (juestion  ;  on  le  trouve  dans  la 
clause  qui  regarde  particulièrement   les  petits-enfants,  issus 
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(IcH  fi't'i't's  et  sœurs  du  donataire.  liaissons  parler  la  donatrice  : 
"  Dans  le  cas,"  dit-elle,  "  de  In  mort  du  donataire,  sans  enfants, 
"  lu  jouissance  des  lùens  ira  à  ses  frères  et  H<rurs;  et,  si,  au 
"  décès  du  donataire,  sans  enfants,  tous  ses  frères  et  so'urs 
"  étaient  d^^cédés,  la  propriété  retournera  et  appartiendra  à 
"  l(!urs  enfants  nés  »'t  à  naître  en  légitime  niariaijc»,  pour  être 
"  piutaj^'ée  entre  eux  jmr  soiiche."  Notre  ('od(^  dit  (art.  (j2;i): 
'  l)iinH  tous  les  cas  où  la  repré.sentation  est  admise,  le  partage 
"  s'opère  par  souche^'  ;  si  une  n\ênie  souche  a  plusieurs  hran- 
"  clii's,  la  subdivision  se  fait  aussi  par  souche  dans  eha()Uo 
"  bmnc'ho  et,  les  membres  de  la  même  branche  partngent 
"  entre  eux  par  tête."  A  cette  théorie,  le  défendeur  op))Ose 
uiie  clause  de  la  donation  dans  hupielle  la  do: ,  itrict^  ex|)rime 
le  désir  "  de  conserver  la  propriété  aux  enfants  du  dona- 
"  tenr,  .sans  l'étendre  à  un  de^ré  plus  éloifjné."  Les  deuitin- 
(lere.sses  répondent,  et  j'adopte  comme  fondée  cette  réponse, 
(|iie  ces  termes  n'ont  pas  empêché  (pi'il  y  ait,  premièrement, 
substitution  en  faveur  des  frères  et  s(»!urs  du  donataire,  et,  en 
second  lieu,  en  faveur  des  enfants  de  ces  mêmes  frères  et  '  urs. 
Le  défendeur  ne  fait  pas  de  difficulté  précisément  sur  ce  point, 
iniiis,  prétendant  .,  r»  In  .substitution  doit  être  restreinte,  il 
soutient  (ju'elle  ne  doit  pas  s'étnndre  au-delà  des  petits-enfanis. 
(Jn  leur  réj;  »nd,  et,  là  aussi,  je  concours  avec  les  demanderes.se.s, 
que  les  arrières-petits- .iifants,  représentant  un  petit  enfant 
•lécédé  avant  l'ouverture  de  la  substitution,  viennent  au  par- 
tage avec  les  petits-enfants  :  c'est,  tout  simplement,  appliquer, 
comme  le  disent  les  demanderesses,  les  règles  du  partage  par 
souche,  partage  adopté  par  la  donatrice.  Ainsi,  en  deux  mots, 
si  le  partage  s'opère  par  souche,  la  représentation  s'ensuit  par 
là-même  aux  termes  de  l'article  623  de  notre  Code.  Ce  qui 
fait  que  chacun  des  enfanta  de  Jean- Baptiste,  membre  d'une 
souche  principale,  formant  une  branche  ou  souche  incidente, 
ne  prennent  à  eux  tous  que  la  part  que  Jo.seph  Magloire  eût 
pri.se,  comme  membre  do  sa  souche  principale.  J'ai  plus  haut 
dit  un  mot  de  l'objection  suscitée  par  le  défendeur,  ce  qu'il 
prétond  être  une  contradiction  entre  la  déclaration  desdeman- 
ilere.«8es  et  leurs  réponses  spéciales,  dans  lesquelles  il  est  dit 
(|Ue  les  enfants  de  Joseph  Magloire  ont  renoncé  à  ,sa  succession, 
et  tiennent  leurs  droits  de  la  donatrice,  leur  bisaïeule.  Qu'il 
suffise  d'ajouter  qu'il  n'y  a  pas  de  contradiction  après  tout, 
puisi|ue,  suivant  la  déclaration,  les  demanderesses  .se  disent 
venir  par  repi'ésentation  et  non  par  la  substitution  créée  par 
leur  bisaïeule,  et  non  comme  dérivant  des  droits  succes.sifs  de 
Joseph  Magloire,  leur  père,  par  l'acte  duquel  elles  ne  sont  pas 
liéi's,  n'étant  pat,  ses  héritières,  vu  qu'elles  ont  renoncé  ;  et,  en 
outre,  les  droits  (]u'elles  réclament,  elles  disent  les  tenir  de 
leur  bisaïeule,  et  non  de  leur  père  qui  n'a  jamais  eu  de  droits, 
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attendu  qu'il  est.  mort  avant  l'oxivei'ture  de  la  substitution.  Il 
ne  reste  plus  m  n'a  voir  si  les  demanderesses  ont  droit  à  un 
septième  dans  le  tiers  ou  un  septième  dans  une  moitié.  Cela 
dépend  de  l'interprétation  de  la  ;lause  de  la  donation  qui  veut 
que,  "  dans  le  cas  de  la  mort  du  donataire  sans  enfants,  la  joui.s- 
"  .sauce  des  biens  ira  à  ses  frères  et  .sœurs,  et,  s;,  au  décès  du  do- 
"  nataire,  .sans  enfants,  tous  ses  frères  et  S(j^urs  étaient  décédés, 
"  la  propriété  retournera  et  appartiendra  à  leurs  enfants  nés 
"  et  à  naître  en  légitime  mariage."  Aux  termes  de  la  donation, 
Benjamin  étant  mort,  la  donatrice  i»e  référait  pas  à  lui,  cela 
est  évident,  lorsqu'elle  ordonnait  que  la  propriété  retournât  et 
appartint  aux  enfants  qu'elle  indique  ;  ces  enfants,  c'était  les 
enfants  des  frères  et  sœurs  auxquels  la  donatrice  référait  dans 
la  premièie  partie  de  la  phrase  :  elle  ne  pouvait  pas  référer  à 
Benjamin,  c'est  évident,  il  était  mort  alors.  C'e.st  donc,  comme 
l'a  observé  le  savant  conseil  des  demanderesses,  comme  si  elle 
eût  appelé  nommément  les  frères  et  sœurs  de  François  Xavier, 
vivant  lors  de  la  donation,  c'est-à-dire  comme  si  elle  eût  dit 
que  la  propriété,  dans  le  cas  supposé,  irait  en  jouissance  à  Jean- 
Baptiste,  Julie  et  Marie-Josephte.  C'est  à  leurs  enfants  seule- 
ment, qu'à  leur  décès,  les  biens  donnés  doivent  aller  en  pro- 
priété, les  enfants  de  Benjamin  me  paraissent  en  être  exclus. 
Il  n'est  commis  par  là  aucune  injustice,  car,  peu  de  jours  après 
la  donation  du  14  mai  1827,  la  (lonatrice  en  fit  une  autre  [elle 
est  au  dossier]  aux  enfants  mineurs  de  Benjamin,  qui  y  re- 
çoivent leur  part  en  propriétés  dans  lesquelles,  va  sans  dire, 
les  enfants  des  autres  branches  ne  pouvaient  et  ne  peuvent 
avoir  aucune  espérance  de  partager.  Le  résumé  de  ce  délibéré 
est  que  les  demanderesses  .sont  fondées  en  leurs  conclusions: 
et  que  les  exceptions  du  défendeur  ne  l'étant  pas,  elles  doivent 
être  déboutées.  Il  s'ensuit,  à  mon  point  de  vue,  que  le  juge- 
ment dont  est  appel  est  mal  fondé  et  doit  être  infirmé,  le  dé- 
fendeur doit  être  débouté  de  ses  exceptions  péremptoires,  et 
les  demanderesses  dont  l'action  a  été  déboutée,  obtenir  les 
conclusions  île  leur  déclai'ation,  sauf  cependant  pour  les 
dommages  réclamés,  pour  lesquels  il  n'y  a  pas  de  preuve.  Je 
pense  qu'il  serait  nécessaire  de  négativer  les  différents  motifs 
du  jugement  dont  est  appel. 

Berthelot,  J.  :  L'on  a  vu  que,  par  leur  déclaration,  les 
demanderesses  réclament  par  représentation  de  leur  père, 
Joseph- Magloire  Castonguay,  tils  de  Jean-Bte  et  petit-fils  de 
la  donatrice,  Marie-Josephte  Saint-Germain,  Jo.seph-Magloire 
(!^astonguayJétant  décédé  le  11  janvier  1860,  avant  Mm  oncle, 
F.  X.  Castonguay,  dont  le  décès  a  donné  ouverture  à  la  suhs- 
titution,  F.-X.  Castonguay  étant  mort  sans  enfants.  Pai'  les 
défenses,  il  e«t  prétendu,  en  second  lieu,  que  d'après  la  rèfjle 
de  droit  qui  veut  (pi'en  substitution  fidéicommi.ssaire  il  n'y  ait 
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jms  lien  à  la  représentation,  les  demanderesses  ne  peuvent  ré- 
clamer (lu  chef  de  leur  père,  Joseph-Magloire  Castonj^uay,  qui 
est  le  représentant,  suivant  Pothier,  vol.  5,  page  550,.  (jui  «lit  : 
"  Le  substitué,  avant  l'ouverture  de  la  substitution,  n'a,  par 
"  rapport  au  bien  substitué,  aucun  droit  formé,  mais  une 
•'  simple  e-spérance,  d'où  il  suit  que,  .'ti  le  substitué  meurt,  avant 
"  l'ouverture  de  la  substitution,  il  ne  transmet  rien  à  ses  héri- 
"  tiers,  et  la  substitution  devient  caduque,  car,  n'ayant  aucun 

•  droit  avant  son  ouverture,  Ycupérance  .s'évanouît  par  h'.l 
"  mort"  Ce  jnoyen  était  tellement  péremptoire  que  les  deman- 
deresses ont  cru  devoir  ou  pouvoir,  par  leurs  réponsefi  spéciales, 
réclamer  et  fonder  leurs  prétentions  sur  l'acte  de  d(;nation  du 
14  mai  1827,  en  maintenant  qu'elles  étaient  appelées  h  recueil- 
lir en  vertu  de  la  disposition  contenue  dans  la  donation  dans 
les  termes  suivants  :  "  1"  La  donatrice  désirant  conserver  aux 
"  enfants  à  naître  en  légitime  mariage  du  donataire  seidement, 
"  la  propriété  pleine  et  entière  des  biens  ci-dessus  désignés, 

•  sans  l'étendx'e  à  un  degré  plus  éloigné,  veut  et  entend  que 
'•  les  biens  ci-dessus  donnés  en  jouissance  au  donataire  de- 
"  meurent  substitués,  comme  elle  les  substitue,  par  les  pré- 
"  sentes,  au.K  enfants  à  naître  en  légitime  mariage  du  donataire 
"  seidament,  auxquels  elle  donne  la  propriété  desdits  biens,  ce 
•'  ([ui  a  été  accepté  pour  eux  par  le  donataire,  leur  père,  vou- 
"  lant  et  entendant  ()ue  ceux  qui  sont  appelés  à  la  présente 
"  substitution  soient  saisis  des  biens  ainsi  substitués  aussitcU 
"  que  le  cas  de  la  substitution  sera  avenu,  sans  f|u'ils  soient 
"  obligés  d'en  faire  demande  en  justice.  2*^  Et,  dans  le  cas  de 
"  mort  du  donataire,  sans  enfants,  la  jovissance  et  usufruit 
"  des  biens  à  lui  présenteuient  donnés  seront  réversibles  à  ses 
"  frères  et  sreurs,  ou  à  aucun  d'eux,  pour  par  eux  en  jouir 
'  leur  vie  durante.  3"  Et,  si,  au  décès  du  donataire,  sans  en- 
"  fauts,  tous  ses  frères  et  sonirs  étaient  décédés,  la  propriété 
"  desdits  biens  retournera  et  appartiendra  à  leuri^  enfants  nés 
"  et  à  naître  en  légitime  mariage,  pour  être  partagés  par 
"  souche."  Les  demanderesses  ne  pouvaient  pas  ainsi,  par  leurs 
répuiiHCs  spéciales,  en  invoquant  la  donation  comme  leur  titre 
direct  et  immédiat,  réussir  sur  leur  action  lorsqu'elles  avaient, 
par  leur  déclaration,  prétendu  (ju'elles  réclamaient  par  repré- 
sentation de  leur  père  décédé.  C'était  un  droit  différent,  bien 
que,  pour  exercer  l'un  et  l'autre.,  elles  doivent  invoquer  la 
donation.  Dans  un  cas,  c'était  un  droit  qui  leur  résultait  de 
la  loi  ;  dans  l'autre,  lexw  droit  résultait  de  la  disposition  de  la 
donation  en  leur  faveur.  Je  ne  vois  aucunement  (jue,  dans  les 
expressions  et  les  termes  ci-de.ssus.  la  donatrice  ait  voulu  ex- 
primer, ainsi  que  les  demanderesses  le  prétendent,  que  les  biens 
doiuiés  fus.sent  déférés  suivant  l'ordre  des  s  ^cessions  légi- 
times, et  qu'il  faille,  pour  l'interprétation  de  sa  volonté,  aller 
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à  rencontre  de  la  règle  de  droit  contenue  à  l'article  987  du 
Code  Civil.  Ordonnances  des  substitutions  ;  Thevenot  Des- 
saules ;  Ricard.  Il  n'y  a,  dans  la  disposition  ci  -dessus  rapport(^e, 
rien  qui  puisse  nous  justifier  d'aller  à  l'encontre  de  la  règle 
posée  par  l'article  937.  La  donatrice  a  voulu  :  1"  gratifier  ses 
enfants  au  premier  degré,  après  le  décès  du  donataire,  sans 
enfants,  de  la  jouissance  du  bien  donné.  2^  Prévoyant  le  cas 
où,  au  décès  du  donataire,  sans  enfants,  ses  frères  et  sœurs 
pourraient  être  tous  décédés,  elle  a  voulu  que  "  la  propriété  de 
"  l'immeuble  <ionné  appartiendrait  à  lea7'S  enfants  nés  et  à 
"  naître  en  légitime  mariage,  pour  être  partagés  entre  eux,  par 
"  souche."  Dans  la  pi'emière  partie  de  la  clause,  elle  s'était 
servi  leux  fois  du  mot  seulement,  comme  pour  imprimer  plus 
de  force  à  sa  volonté  de  faire  le  partage  de  la  propriété  des 
biens  entre  les  enfants  du  donataire  ;  et,  dans  la  deuxième 
partie,  après  avoir  pourvu  à  ce  que  tous  ses  enfants,  nés  d'elle, 
eussent  la  jouissance  du  bien  dc)nné,  à  défaut  d'enfants  du 
donataire,  elle  a  voulu  que  tous  ses  petits-enfants,  enfants  des 
frères  du  donataire,  partageassent  entre  eux  la  propriété  par 
noache  ;  elle  s'est  exprimée  ainsi  pour  exclure  entre  eux  le 
partage  par  tête;  elle  avait  le  droit  de  le  faire^  et  sa  volonté 
me  paraît  clairement  exprimée.  Ceux  de  ses  petits-enfants  qui 
ont  prédécédé  le  donataire  n'ont  rien  à  réclamer.  Les  motifs 
du  jugement  du  28  mars  1848  sont  bien  généraux,  mais  ils 
exposent  généralement  que  les  demanderesses  ne  peuvent  ré- 
clamer en  vertu  de  la  donation  du  14"  mai  1S27,  par  représen- 
tation de  leur  père,  ni  comme  appelées  directement  à  recueillir 
en  vertu  de  la  substitution  créée  par  ladite  donation.  Je  ne 
puis  t|ue  concourir  dans  ces  deux  motifs  qui  auraient  pu  être 
exposés  plus  au  long,  sans  cependant  que  ce  soit  nécessaire,  et, 
je  suis  d'avis,  pour  les  mômes  motifs,  de  confirmer  le  jugement 
de  la  Cour  Supérieure  en  cette  cause.  Les  demanderesses  ne 
peuvent  donc  réclamer  du  chef  de  leur  père,  Joseph- Magloire, 
décédé  avant  son  oncle  François- Xavier,  à  la  mort  duquel, 
sans  enfants,  le  bien  doimé  est  passé  en  propriété  aux  enfants 
survivants  de  ses  frères  et  sœurs,  pour  être  partagé,  entre  eux, 
dits  enfants,  par  souche,  selon  la  volonté  de  la  donatrice. 

Le  jugement  confirmé  avait  été  rendu  par  le  juge  MoNK  dans 
les  termes  suivants  :  "  La  cour,  considérant  que  les  demande- 
resses ne  sont  pas  en  droit  de  réclamer  la  propriété,  ou  aucune 
partie  de  la  propriété  dont  elles  demandent  la  revendication  : 
considérant  qu'elles  ne  peuvent  en  être  déclarées  propriétaires, 
ni  par  l'acte  de  donation  du  14  mai  1827,  ni  par  aucun  titre 
produit  au  dossier,  soit  par  repré.sentation  de  le\ir  père,  soit 
comme  ((^)/M^ee.<*  à  la  substitution  dont  il  est  question  ;  considé- 
l'ant  (jue  le  défendeur,  J.-L.  Beaudry  a  établi,  par  une  preuve 
légale  et  sutHsante,  les  allégués  de  sa  défense  ;  et,  particulière- 
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ment,  que,  lors  de  l'institution  de  cette  action,  il  étuit  le  seul 
et  vérital)le  propriétaire,  en  possession  de  l'iinuiouble  revendi- 
qué on  cette  cause,  déboute  les  demanderesses  de  leur  action." 
(lii. /..,  p.  93) 


ACTION  EN  DENONCIATION  DE  NOUVEL  ŒUVRE. 

Cour  Supérieure,  en  révision,  Montréal,  9  juillet  1S70. 

Coram  Mackay,  J.,  Torrance,  J.,  Beaudry,  J. 
DoKVAL  va  Chevalier. 

Ju(jé  :  Que,  dans  une  action  en  démolition  de  nouvel  œuvre,  portée  de- 
vant lu  Cour  de  Circuit,  la  valeur  de  la  servitude  doit  être  alléj^née  et 
prouvée  ne  pas  dépasser  $200,  de  manière  à  donner  juridiction  à  la  Cour 
de  Circuit. 

Le  demandeur  ayant  porté  son  action  en  démolition  de  nou- 
vel (inivre  devant  la  Cour  de  Circuit  du  comté  de  l'Assomp- 
tion, dans  le  district  de  Joliette,  le  défendeur  plaida  xme  excep- 
tion déclinatoiro,  prétendant  1"  que  la  Cour  de  Cii'cuit  n'a 
pas  (le  juridiction  dans  cette  matière  ;  2^  que  lu  valeur  des 
clioses  et  de  tout  ce  qui  est  demandé  par  les  conclusions  du 
iloinandeur  n'y  est  pas  spécifiée,  et  qu'il  n'y  apparaît  pas  que 
la  valeur  ne  dépasse  pas  la  somme  de  8200  ;  â*"'  qu'en  réalité, 
la  valeur  des  choses  et  de  tout  ce  i|ui  est  demandé  par  les  con- 
clusions dépasse  de  beaucoup  la  somme  de  $200.  Les  conclu- 
sions du  demandeur  étaient  1^  au  paiement  de  8100  de  <lom- 
iiiiioeH  pcnir  le  passé  :  2'"'  à  hi  démolition  et  à  l'enlèvement 
d'une  digue  et  d'obstructions  sur  un  cours  d'eau  ;  3*-'  à  défaut 
par  le  défendeur  de  ce  faire,  à  la  permission  ou  autorisation 
pour  le  demandeur  de  faire,  ou  faire  faire  lui-même,  aux  frais 
ilu  défendeur,  ces  démolitions  et  enlèvement. 

IjEAUDUY,  J.  :  L'action  est  portée  pour  le  recouvrement  d'une 
Houinie  de  8100,  et,  de  plus,  pour  la  démolition  de  certaines 
obstructions  construites  par  le  défendeur,  lesquelles  arrêtent 
1  écoulement  des  eaux  qui  travei'sent  le  ten\  in  du  demandeur, 
•lont  le  niveau  est  plus  élevé  que  celui  du  défendeur;  ce  der- 
nier a  plaidé  une  exception  (léclinatoire,  prétendant  (|ue  ce 
cumul  des  demandes  du  demandeur  excède  la  compétence  de 
la  (/our  de  Circuit.  Le  demandeur  prétend  que  non,  qu'on  ne 
doit  considérer  (jue  les  frais  de  démolition  (jui  ne  peuvent 
excéder  8100,  outre  les  donnnages.  Le  défendeur,  de  son  côté, 
(lit  i|u'()n  doit  considérer  non  pas  seulement  les  frais  ijue  cau- 
seia  la  démolition,  mais  encore  la  valeur  de  la  chose  à  démo- 
li''; <iue,  d'ailleurs,  le  demandeur  n'ayant  aucunement  allégué 
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la  valeur  de  cette  démolition,  la  cause  doit  être  considérée 
comme  de  la  compétence  de  la  Cour  Supérieure,  qui  prend 
connaissance  de  toute  cause  qui  n'est  pas  du  ressort  de  la  Cour 
de  Circuit  (C.  P.,  art.  28),  la  juridiction  de  la  Cour  de  Circuit 
étant  restreinte  aux  demandes  dans  lesquelles  la  somme  ou  la 
valeur  de  la  chose  réclamée  ne  dépasse  pas  $200  (art.  1054). 
Pour  que  la  Cour  de  Circuit  puisse  connaître  d'une  demande, 
il  faut  donc  qu'il  apparaisse  que  la  sonmie  ou  valeur  de  la 
chose  réclamée  n'excède  pas  $200,  autrement,  la  Cour  Supé- 
rieure a  seule  juridiction.  Ici,  la  demande  réclame  1"  $100  de 
dommages,  et  la  l'econnaissance  d'une  servitude  (Code  Civil, 
art-  501),  en  demandant  la  démolition  de  l'obstruction  ou 
empêchement  à  l'exercice  de  cette  servitude.  Ce  n'est  donc  pas 
seulement  le  coût  de  la  démolition  qui  est  demandé,  mais  la 
reconnaissance  d'une  servitude  dont  la  valeur  n'est  pas  allé- 
guée et  qui  est  indéterminée. 

Le  jugement  déboutant  l'exception  déclinatoire,  rendu  le  26 
octobre  1870,  fut  infirmé  par  la  Cour  de  Revision  dont  le 
jugement  est  comme  suit  :  "  La  cour,  considérant  que  l'action 
portée  par  le  demandeur  contre  le  défendeur  en  démolition 
de  nouvel  ceuvre,  comporte  une  déclai-ation  do  servitude  sur 
le  fonds  du  défendeur  en  faveur  de  celui  du  demandeur  ;  que 
le  demandeur  n'a  ni  allégué  ni  prouvé  que  la  valeur  de  cette 
servitude  ne  dépassait  pas  la  somme  de  $200,  de  manière  à 
donner  juridiction  à  la  Cour  de  Circuit,  et  qu'ainsi  il  y  a  erreur 
dans  le  jugement  qui  a  débouté  l'exception  déclinatoire  du 
défendeur,  infirme  ledit  jugement,  et,  mair  tenant  ladite  excep- 
tion déclinatoire,  du  défendeur,  lui  donne  congé  de  la  demande, 
avec  dépens  (1).   (14  J.,  p.  263) 

DoRioN,  DouioN  et  Geoffrion,  avocats  du  demandeur. 

PiCHÉ,  avocat  du  défendeur. 
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(1)  Autorités  (lu  défeiuleur  ;  Dalloz,  édition  de  1825,  tome  3,  pp.  159,  '28S, 
287  ;  Dalloz,  tome  4,  v"  De.ijrés  île  juridiction,  pp.  612,  625,  710. 

Le  ch.  79  des  S.  K.  B.  C.  de  1861,  intitulé  :  "  Acte  concernant  la  Cour  de 
Circuit,"  décrétait  sec.  2  :  "  La  Cour  de  Circuit  connaîtra,  entendra,  jugera 
et  décitlera  toutes  les  poursuites  et  actions  civiles,  tant  celles  dans  lesquelles 
la  Couronne  est  partie  que  les  autres,  (à  l'exception  de  celles  qui  tombent  pure- 
ment sous  la  juridiction  de  l'Amirauté)  dans  lesquelles  la  somme  d'argent  ou 
la  valeur  de  la  chose  demandée  n'excède  pas  $200,  et  dans  lesquelles  il  n'é- 
mane pas  de  bref  de  cajiias  nd  respondenfliim.''  Aux  termes  de  cette  section, 
la  Cour  de  Circuit  est  incompétente  à  connaître  d'une  action  ayant  pour  objet 
la  réclauifitiou  d'une  pension  alimentaire  de  .'iS200  par  année,  pour  un  espace 
de  temps  indéterminé,  savoir  la  vie  durante  de  celui  qui  la  réclame.  Art.  1054 
C.  P.  C.  {^Smifh  et  iix.  et  Pattoh,  C.  B.  R.  en  appel,  Montréal,  7  décembre  1863, 
L.VFONTAiNK,  .I.-P.,  Mebkdith,  J.,  Mondklet,  J.,  et  Baimslev,  J.,  infirniiint 
le  jugement  de  C.  (".,  28  mai  186.3,  L,vko\taink,  .1.,  (jui,  dans  une  telle  île- 
mande,  avait  accordé  !jill2  par  année,  14  1).  T.  B.  C,  p.  323,  et  13  R.  J.  R. 
Q.,p.  5'i) 
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Cour  Supérieure,  en  revision,  Montréal,  31  mai  1870. 


f  lllï  m- 

;  ■ .  ■      t 

Coram  Mackay,  J.,  Torrance,  J.,  Beaudry,  J. 


MoRUisoN  V8  Cyr,  et  Perron,  mis  en  cause. 

Jugé  :  1"  Que  le  sbérif  ne  peut  pas  obliger  un  enchérisseur  de  renouve- 
ler 1»  déclaration  du  lieu  de  sa  résidence  à  chaque  enchère  qu'il  fait.  (1) 

2"  Que  le  shérif  n'a  pas  le  droit  de  recevoir  une  contestation  sur  telle 
déclaration  de  résidence  faite  par  un  enchérisseur. 

Beaudry,  J.  :  David  Cyr  a  mis  une  enchère  de  $3400.  Per- 
ron a  mis  une  surenchère  de  $3450.  Le  député  shérif,  sous 
prétexte  que  Perron  ne  voulait  pas  déclarer  son  lieu  de  rési- 
dence, a  refusé  de  lui  adjuger  l'immeuble  et  l'a  adjugé  à  Cyr. 
Sur  requête  de  la  demanderesse,  pour  folle  enchère  contre 
Cyr,  ce  dernier  a  contesté  la  demande,  en  alléguant  qu'il 
n'avait  pas  été  le  plus  haut  et  dernier  enchérisseur,  puisque 
Perron  avait  mis  une  .surenchère,  et  que  l'immeuble  aurait  dû 
lui  être  adjugé,  puisque  le  député  shérif  avait  déjà  reçu  son 
enchère  deux  fois  et  pris  sa  déclaration  de  résidence.  La  cour 
maintint  cette  contestation  et  ordonna  d'amender  le  rapport 
(lu  shérif,  de  manière  à  déclarer  Perron  dernier  enchérisseur 
et  adjudicataire,  et,  sur  requête  de  la  demanderesse  pour  vente 
à  la  folle  enchère  de  Perron,  la  Cour  Supérieure,  dans  le  dis- 
trict d'iberville,  par  le  jugement  dont  est  appel,  ordonna  cette 
revente  à  la  folle  enchère.  Il  me  semble  (|u'il  y  a  erreur  dans 
ce  jugement  ;  le  shérif  a  été  en  faute  en  refusant  l'enchère  de 
Perron  et  en  adjugeant  l'immeuble  à  Cyr,  Perron  ayant,  lors 
de  sa  première  enchère,  déclaré  sa  résidence,  ainsi  que  cons- 
taté au  procès-verbal  d'enchère,  et  n'étant  pas  tenu  de  renouve- 
ler cette  déclaration  à  chaque  enchère,  et  le  député  shérif 
n  avait  pas  droit  d'en  recevoir  la  contestation  ;  il  aurait  dû 
adjuger  l'immeuble  à  Perron.  Il  a  manqué  son  devoir,  et  Per- 
ron dont  l'enchère  a  été  refusée  se  trouvait  libéré  de  l'enirase- 
ment  qui  en  résultait.  Je  considère  (|ue  l'enchère  offerte  par 
un  enchérisseur  n'a  plus  d'effet,  aussitôt  que  l'adjudication  a 
eu  lieu,  et,  la  séance  levée,  il  ne  peut  plus  être  tenu.  C'est  ce 
qui  résulte  des  arty  674,  683  et  «86  C.  P.  C. 

Le  jugement  de  la  Cour  de  Revision,  infirmant  le  jugement 
de  la  Cour  Supérieure  du  district  d'iberville,  rendu  le  19  no- 
vembre 1869,  qui  avait  décrété  la  folle  enchère  contre  le  mig 
en  cause,  est  motivé  comme  suit  :  "  The  court,  considerinf^  that 
there  is  error  in  the  said  judgment,  in  rejecting  the  contesta . 


(1)  .Art.  674  C.  P.  C. 
TOME   XX. 


13 


*<a 


J 


i. 
:< 

■  M 

Jk-tiJÉfi 

M 

|pi 

l'Ilf  ll 


194 


RAPPORTS  JUDICIAIRES   REVISÉS 


ff 

, ;i  i;        ■             ■■: 

I       '  ; 

É 

1, 

i  '    ■     ' 

1 

1 

i 

i 

1 

i  i        •  '^ff 

i                     ' 

i                1 

1       ■■  i 

.11. 

: 

t:                                           '  ; 

:.    ,                     '' 

!             i 

i    :,     , 

lkLû.:..lU. 

tion  by  mi«  en  cause  of  the  demande  made  against  him  to 
hâve  the  land  seized  resold  at  his  folle  enchère,  and  in  so  i'ar 
as  ordering  resale  at  his  folle  enchère,  in  manner  and  form 
expressed  in  said  judgment,  doth,  revising  said  judginent, 
reverse  the  same,  and,  proceeding  to  render  the  judgment  that 
ought  to  hâve  been  rendered  in  the  premises  ;  considering  that 
Perron  was  not  accepted,  at  the  sheriffs  sale  referred  to,  as  last 
enchérisseur  i'or  said  land  seized  super  défendant,  or  as  a 
purchaser  thereof  ;  considering  that  Perron's  réponse  to 
plaintifFs  requête  against  him  was  and  is  well  founded  ;  doth 
maintain  said  réponse  of  Perron  and  doth  reject  plaintitTs 
requête.  (14  J.,  p.  265) 

Décary,  avocat  de  la  demanderesse. 

Leblanc  et  Cassidy,  avocats  du  mis  en  cause. 


DEPOSIT  Dr  CODRT. 


Superior  Court,  Montréal,  30th  June,  1869. 
Coram  Berthelot,  J. 

Butters  vs  The  Bank  of  Montréal,  and  Steele  et  al,  inter- 
vening  parties. 

Held  :  That  money  specially  deposited  at  interest  inachartered  bank, 
by  consent,  and  under  the  sanction  of  the  court,  in  the  name  of  tho  pro- 
thonotary,  and  subjoct  to  the  future  order  of  the  court,  or  of  a  judge 
tliereof,  cannot  be  legally  wilhdrawn  ^nd  used  by  the  prothonotary 
without  such  order. 

This  was  a  rule  on  the  prothonotary,  to  compel  that  officer 
to  deliver  and  endorse  to  plaintitf  (by  consent  of  the  parties) 
a  spécial  deposit  receipt  for  the  sum  of  $3,887  granted  by  the 
Merchants  Bank  of  Canada,  on  the  28th  of  October,  1868, 
payable  with  5  per  cent,  interest,  to  the  order  of  the  protho- 
notary, and,  in  default,  to  pay  the  amount,  with  the  interest 
to  plaintifï.  The  money  had  been  so  deposited  in  the  name  of 
the  prothonotary,  by  consent  of  the  parties  and  under  the 
sanction  of  the  court,  until  the  further  order  or  judgment  of 
the  court.  Immediately  on  being  handed  the  deposit  receipt, 
the  prothonotary  cashed  it,  and,  in  showing  cause  against  the 
rule,  the  prothonotary  contended  he  had  a  right  to  do  so,  and 
to  retain  the  interest.  The  court  thought  otherwise  ami 
ordered  the  prothonotary  forthwith  to  pay  plaintitf  the 
amount  of  the  deposit,  and  ail  the  interest  that  ought  to  hâve 
accrued  thereon,  had  the  money  been  left  in  the  bank.  Rule 
against  the  prothonotary  absolute.  (14  J.,  p.  2(i6) 

J.  J.  C.  Abbott,  Q.  C,  for  plaintifFs. 

Barnard  and  Pagnuelo,  for  prothonotary. 
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OBUGATIONS  DU  LOCATAIRE. 

Cour  de  Circuit,  Montréal,  16  août  1870. 
Coram  Beaudry,  J. 
Gareau  va  Paquet. 

Jugé:  Qu'un  locataire  n'est  tenu  d'avoir  dans  la  maison  louée  que  les 
meubles  suftisants  pour  répondre  d'un  ternie  de  sa  location,  il) 

Le  demandeur  intente  contre  le  défendeur  une  action  en 
résiliation  de  bail,  sur  le  motif  que  le  défendeur  ne  garnit  pas 
de  meubles  suffisants  la  maison  louée.  Le  loyer  est  de  $3.50 
pfu'  mois,  payable  mensuellement.  Le  défendeur  plaide  que  la 
maison  est  suffisamment  garnie.  A  l'enquête,  il  est  prouvé 
quil  y  a  dans  la  maison  louée  des  meubles  pour  la  valeur 
d'environ  $14.00,  dont  partie  appartiennent  à  un  sous-loca- 
taire. 

Per  Curiam  :  Le  locataire  n'est  tenu  d'avoir  que  les  meubles 
qu'il  faut  pour  garantir  un  terme  du  bail  et  les  frais  d'une 
actiou  eu  expulsion.  Dans  la  présente  actitm,  le  terme  est  un 
mois,  et  il  a  été  établi  que  le  défendeur  avait,  tant  par  lui  que 
par  le  sous-locataire,  des  meubles  pour  la  valeur  d'environ 
$14.  Cela  suffit.  L'action  doit  donc  être  déboutée.  Jugement 
pour  le  défendeur.  (2)  (14  /.,  p.  266  ;  2  La  Thémis,  p.  27) 

Jette,  Archambault  et  Christin,  pour  le  demandeur. 

DeBellefeuille  et  Turgeon,  pour  le  défendeur. 
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PROCEDURE  ON  CERTIORARI. 

SuPERiOR  Court,  Montréal,  28th  June,  1870. 

Coram  ToRRANCE,  J. 

Ex  parte  Whitehead,  petitioner  for  a  writ  of  certiorari,  and 
A.  Bruneï,  Prosecutor. 

lUid:  Tliat,  iipon  the  inscription  for  hearing  on  the  merits  ofthe 
caueie  under  the  writ  of  certiorari,  a  motion  to  quasb  tlie  conviction  is 
uecessaiy.  Art.  1231  C.  C.  P. 

The  writ  of  certiorari  was  returned  with  the  papers  and 
conviction.    On  the  29th  April,  1870,  petitioner  inscribed  the 

(1)  V.  art.  1624  C.  C. 

('il  .\iit()rit(!'8  citées  parle  défendeur  :  2  Troplong,  Louaije,  n°531,  p.  310  ; 
6  Miiiciidé,  sur  l'art.  1752,  p.  .510  ;  3  Mourlou,  Réi/étitioiis  sur  le  Code  Napo- 
léon, ii«  773  ;  2  Bourjon,  p.  46,  n"  27. 
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case  upon  the  rôle  de  droit,  for  hearing  on  the  merits  the  17th 
May,  1870.  On  the  ITth  May,  1870,  petitioner  was  heanl  on 
the  merits,  the  prosecutor  not  appearing.  The  court,  after- 
wards,  discharged  the  case  from  délibéré,  as  no  motion  to 
quash  the  conviction  had  been  made.  The  inscription  did  not 
do  away  with  the  necessity  for  a  motion  to  quash,  which  wos 
like  the  conclusion  of  a  déclaration.  (14  J.,  p.  267) 
Perkins  and  Ramsav,  attorneys  for  petitioner. 


PROCEDUAB  ON  CERTIORARI. 

SuPEUioR  Court,  Montréal,  30th  October,  1870. 
Coram  Berthelot,  J. 
Ex  parte  Whitehead,  petitioner  for  a  writ  of  certiorari. 

Held  :  That  the  hearing  on  the  merits  of  the  cause  under  the  writof 
certiorari,  must  be  had  in  one  of  the  two  divisions  of  the  court  for  the 
hearing  of  cases  on  the  merits. 

On  the  27th  October,  1870,  a  motion  was  made  to  quash 
conviction.  Judgment  ordering  the  inscription  to  be  carried 
to  one  of  the  divisions  for  hearing  of  cases  on  the  merits.  (15 
J.,  p.  48) 

Perkins  and  Ramsay,  attorneys  for  petitioner. 


PIIEUVE.-P0S8ES8I0N  DE  MEUBLES. 

Cour  Supérieure,  en  revision,  Montréal,  30  avril  1870. 
Coram  Mackay,  J.,  Torrance,  J.,  Beaudry,  J. 
Lefebvre  vs  Bruneau. 

Jugé  :  Que  la  possession,  en  fait  de  meubles,  équivaut  à  un  commen- 
cement de  preuve  par  écrit,  suffisant  pour  permettre  au  possesseur  d'ex- 
pliquer sa  possession  par  une  preuve  testimoniale.  (1) 

Le  demandeur,  par  son  action,  réclamait  du  défendeur  la 
valeur  d'un  cheval  ($120)  qu'il  lui  aurait  donné  en  gage,  pour 
sûreté  de  la  somme  de  $31.  Il  alléguait  qu'il  avait  offert  de 
remettre  cette  somme  au  défendeur  qui  a  refusé  de  lui  re- 
mettre son  cheval,  et  que  le  cheval  était,  depuis,  mort  par  la 
faute  du  défendeur.    Le  défendeur  plaida  qu'il  n'avait  pas  eu 

(1)  V.  art.  2268  C.  C. 
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ce  cheval  en  gage,  mais  qu'il  l'avait  acheté  du  défendeur  pour 
S63,  savoir  S31  en  argent  payé  comptant,  et  la  balance  par 
autant  (|Ue  lui  devait  le  demandeur  pour  effets,  que  ce  cheval 
ne  valait  que  $60,  et  qu'il  est  mort  par  cas  fortuit  et  force 
majeure.  Le  défendeur  a  été  entendu  sur  faits  et  articles.  Le 
demandeur  a  ensuite  voulu  faire  entendre  des  témoins  pour 
prouver  ce  contrat  de  gage,  nonobstant  les  dénégations  du  dé- 
fendeur sous  serment.  Le  défendeur  s'objecta  à  l'enquête  et 
son  objection  maintenue  (Mondelet,  J.).  Au  terme  suivant, 
le  demandeur  interrogea  le  défendeur,  comme  témoin,  qui  nia 
encore  le  contrat  de  gage.  Le  demandeur  tenta  encore  de  faire 
entendre  des  témoins,  le  défendeur  fit  la  même  objection^  et  le 
juge  présidant  aux  enquêtes  (ToRRANCE,  J.)  permit  la  preuve 
sous  réserve.  Alors  le  défendeur,  à  son  enquête,  produisit  un 
témoin  et  lui  posa  la  question  suivante  :  "  Le  15  août  de  ladite 
"  année,  veuillez  dire  en  vertu  de  quelle  convention  interve- 
"  nue  entre  le  demandeur  et  le  défendeur,  ce  dernier  est 
"  devenu  en  pos.session  de  la  junient  en  question  ?"  Le  de- 
mandeur s'y  objecta,  prétendant  que  la  preuve  testimoniale 
n'était  pas  admissible,  vu  que  le  défendeur  voulait  prouver  un 
contrat  pour  une  somme  excédant  $50.  Le  juge  présidant  aux 
enquêtes  (Berthelot,J.)  maintint  l'objection.  C  est  cette  déci- 
sion qui  fut  soumise  à  la  Cour  de  Revision.  Le  défendeur  sou- 
mit que  le  fait  de  la  possession  du  cheval  formait  en  sa  faveur 
une  présomption  de  droit  de  propriété  assez  forte  pour  lui 
donner  droit  de  prouver  son  titre  par  témoins.  Il  cita  12  Mar- 
csidé.Presc.,  art.  2280,  s.  2,  p.  357  ;  1  Duplessis,  Exécutions,  liv. 
2,  p.  618  ;  Bourjon,  vol.  2,  p.  691,  tit.  8,  ch.  2,  sec.  91  ;  Pigeau, 
vol.  1,  p.  210,  liv.  2,  s.  2,  tit.  2.  La  Cour  de  Revision  a  rejeté 
l'objection  faite  à  l'enquête  par  le  demandeur  à  la  question 
posée  comme  ci-dessus,  sur  le  principe  que  la  possession  du 
cheval,  par  le  défendeur,  équivalait  à  un  commencement  de 
preuve  par  écrit.  Jugement  infirmé.  Objection  à  l'enquête 
rejetée  (1).    (14 /.,  p.  268) 

RoBiDOUX,  avocat  du  demandeur. 

Duhamel  et  Rain ville,  avocats  du  défendeur. 

(1)  9  Toullier,  n"  94,  p.  168  ;  Merlin,  Rép.,  v"  Sainie  revend.,  art.  8. 
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EZPROPRIATION.-OORPORATION  MDNICIPALE.-IIESP0N8ABILITE. 

Cour  dl'  Banc  de  la  Reine,  en  appel, 

Monti-f^'al,  22  juin  1872. 

Présents  :  Caron,  J.,  Badgley,  J.,  Monk,  J.,  et 
Casault,  j. 

Henri  Judah,  demandeur  en  cour  de  première  instance,  appe- 
lant, et  Le  Maire,  les  Echevixs  et  les  Citoyens  de  la 
Cité  de  Montréal,  défendeurs  en  cour  de  première  ins- 
tance, intimés. 

Jugé:  Qu'une  corporation  municipale  qni,  dans  l'exercice  de  son  droit 
d'exproprier  un  terrain  requis  pour  l'élariïiBsemeiit  d'une  rue,  procôiln  i 
l'exécution  des  travaux  entrepris  pour  cet  objet  avec  une  lenteur  et  uiim 
néfïligence  préjudiciables  au  propriétaire  de  la  partie  du  terrain  non  ex- 
propriée et  imputables  à  faut»^  et  abus  de  fMJuvoir,  et  qui,  par  là,  cause  à 
ce  propriétaire,  indéppndamment  de  la  perte  de  son  terrain  pour  laquelle 
il  a  été  indeiMnisé,  dew  dommages,  ce  dernier  a  le  droit  de  les  recouvrer 
de  la  corporai'on.  Ainsi,  une  corporation  municipale  qui  exproprie  par- 
tie d'un  terraii^  pour  l'élargissement  d'une  rue  et  ne  procède  pas  avec- 
diligence  à  remettre  la  rue  en  bon  état  et,  par  là,  (lause  d(«  dommages  au 
propriétaire  en  le  privant  du  loyer  de  bâtisses  par  lui  construites  sur  le 
reste  du  terrain,  est  responsable  des  dommages  ainsi  causés. 

Lejugement  de  la  Cour  Supérieure  a  été  rendu  le  9  juillet 
1870,  Torranue,  j.  Ci-suivent  les  remarques  de  l'Hon.  Juge 
Torrance  et  le  jugement  de  la  Cour  Supérieure. 

Torrance,  j.  :  This  is  an  action  of  damages,  by  a  proprie- 
tor  of  real  estate,  in  Montréal,  against  the  city  corporation. 
The  déclaration  sets  forth  that  plaintifF,  on  the  3rd  July,  1<S()7, 
was  and,  for  20  years  thereto  previous,  had  been  the  owner 
of  a  lot  of  land  and  house,  in  Little  St.  James  street,  in  Mon- 
tréal ;  that,  on  the  3rd  July,  1867,  défendants  resolved  to 
widen  the  said  street,  and,  for  that  purpose,  to  exproprinte 
and  acquire  a  strip  of  land  on  the  north  side  of  the  said  land  ; 
that,  on  the  9th  November,  1867,  they  gave  notice  that  thoy 
would  apply  on  the  28th  December,  1867,  to  one  of  the  jud- 
gesof  the  Supcrior  Court,  for  the  nomination  of  thrce  connnis- 
sioners,  to  fix  the  compen.sation  to  be  allowed  for  the  widen- 
ing  of  said  street,  including  a  portion  to  be  taken  from  said 
lot;  that  conimissioners  were  duly  appointed  and  reportcd  on 
the  compensation  to  be  allovi'ed,  and  their  report  was  duly 
confirmed  on  the  12th  May,  1868  ;  that,  by  said  report,  plain- 
tiff  was  awarded  .W924.01  as  compensation  ;  that,  on  the  27tli 
May,  1868,  défendants  deposited  the  said  sum  of  S!6924.01  in 
the  hands  of  the  prothonotary,  and  the  said  strip  of  land  was 
vested  in  défendants,  who  then  entered  upon  and  took  posses- 
sion of  the  same  ;  that  plaintiff'  remained  in  possession  of  tlie 
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residuc  of  said  lancl  ;  that  the  coramissionersappointed  assessed 
tho  cost  of  the  improvement  upon  tho  real  estate  wliich  they 
flfteniiinod  to  be  benefited  thereby,  and  the  share  of  plaintiff 
of  tlu'saidassesHTnentamounted  to  $2759.40,  and  that  he  paid 
the  siime  on  the  9th  October,  J868,  thus  reducing  the  aniount 
of  liis  indeinnity  to  $4164.01  ;  that  phiintift''s  property  was 
assessod  upon  its  value  in  view  of  the  said  iinprovetnentH,  and 
that  his  assessments  amounted  to  thèse  large  suais,  by  reason 
of  and  in  considération  of  the  increased  value  which,  it  was 
supposed,  the  wideningof  Little  St.  James  street,  and  making 
it  unifonn  with  Great  St.  James  street  and  n'idening  Place 
d'Armes  Hill,  would  give  to  the  same  ;  that  d»-  -endants,  by  a 
by-law,  resolved  to  lower  the  level  of  the  :.treet,  and  they, 
forthwith,  eut  down  to  the  new  level  tho  width  of  the  new 
portion  of  the  street,  but  they  lef t  the  roadway  of  the  old  por- 
tion of  the  street,  and  the  sidewalk  on  the  south-east  side  on 
the  old  level,  thus  giving  two  levels  to  the  same  street,  and 
that  tlie  new  level  is  four  f eet  lower  than  the  old  one  ;  that, 
immediately  after  the  establishment  of  the  new  level,  plain- 
tiff began  building  on  the  residue  of  his  property  a  lirst  class 
eut  atone  store,  and  completed  the  same  before  the  Ist  Feb- 
ruary,  1869,  in  order  to  lease  it,  and  make  it  productive 
froin  the  Ist  May,  1869,  and  he  expended  in  its  construction 
814,000;  that  he  lias  been  deprived  of  one  year's  rent  from 
Ist  May,  1868  to  l.st  May,  1869,  by  the  expropriation  ;  that 
the  said  residue  and  new  building  hâve  been  assessed  for  the 
current  year,  from  the  Ist  May,  1869,  at  a  val  nation  of 
316,000  and  a  rental  of  $240,  and  the  municipal  and  school 
assessnients  for  the  said  year  amount  to  $54,  and  hâve  been 
paid  by  plaintiff  to  défendants  ;  that  he  bas  fulfilled  his  obli- 
gations arising  from  his  ownership  towards  défendants,  but 
défendants  hâve  not  fulfilled  their  obligations  arising  from 
the  widening  of  the  street,  and  the  altérations  in  the  level 
thereof,  towards  the  public  and  plaintiff,  thereby  leaving  plain- 
tiff, since  the  Ist  of  May,  1868,  to  the  pi'osent  time  without 
any  rent  or  profit  from  his  property,  but  during  which  he  lias 
had  two  yearly  assessments  amounting  to  $111.25  levied  on 
hiin  as  proprietor  thereof,  exclusive  of  the  assessments  for 
widening  the  street  and  Place  d'Armes  Hill  ;  that  défendants, 
aftei"  liaving  taken  possession,  were  bound,  with  ail  possil)]e 
despatch,  to  level  the  street,  and  to  make  and  pave  the  road- 
way, and  lay  down  sidewalks,  and  to  give,  for  the  residue  of 
the  properties  of  the  persons  expropriated,  an  unobstructed 
and  good  street,  to  and  from  which  access  might  at  ail  times 
be  had  ;  that  défendants  bave  constantly  and  wilfuJly  ne- 
Çjlcded  to  put  the  street  into  good  order,  and  pave  the  same 
and  to  lay  a  sidewalk  on  the  north-west  side  thereof  ;  and  that. 


ta 


m 


rr 


200 


RAPPORTH  JUDICIAIRES   RÉVISÉS 


in  the  month  of  Septernber,  1868,  they  put  up  a  fence  five  feet 
hi^h  in  the  line  between  the  two  levels,  froni  one  end  of  the 
street  to  the  other  ;  that  the  whole  of  the  width  of  the  ncw 
level,  since  Septernber,  18(58,  hath  been  and  is  now  impeded 
and  obstructed  by  piles  of  stone,  &c.,  by  reaHon  whereof,  ail 
passage  through  the  new  level  with  vehicles  hath  been  and  is 
prevented,  and  that  is  difiicult,and  even  dangerous,  for  pedes- 
trians  to  pass  through  or  along  the  saine,  and  no  thoroughfare 
has  been  established  ;  tliat,  in  conséquence,  the  buildnig  of 
plaintiff  has  been  entirely  eut  oïï  and  isolated  from  the  rest  of 
the  city,  and  plaintiff,  by  reason  thereof ,  and  of  the  négligence 
of  défendants,  hath  been  unable  to  leaso  the  sanie  and  has  lost 
the  rent  for  the  current  year  ;  that,  before  the  expropriation, 
plaintiffs  property  yielded  hini  a  net  revenue  of  ^916,  and  he 
should  now  obtain  from  the  new  building  a  net  revenue  of 
$2000  per  annum  ;  that  plaintiff',  in  conséquence  of  the  gross 
fault  of  défendants,  has  suffered  great  damage  by  the  widen- 
ing  of  the  street,  anri  will  also  lose  the  interest  on  the  sum  of 
$9835.39,  being  the  surplus  of  his  outlay  over  the  net  amount 
of  the  indemnity  received  by  him,  and  on  the  taxes  paid  by 
him  ;  that  the  damages  sustained  by  plaintiff'  amount  to 
$2000,  which  he  is  entitled  to  obtain  from  défendants.  The 
défendants  met  the  action  by  a  first  plea  which  averred  that. 
at  the  request  of  plaintiff  and  others,  they  resolved  to  widen 
the  street  ;  that,  in  ail  their  proceedings,  they  acted  according 
to  law  and  hâve  used  due  diligence  and  care  in  carrying  out 
the  improvement  ;  that,  on  the  28th  of  August,  1868,  at  the 
request  of  plaintiff  and  others,  they  resolved,  by  a  by-law,  to 
lower  the  level  of  the  street,  and,  in  ail  their  proceedings  in 
lowering  the  level,  they  acted  according  to  law  and  used  ail 
care  and  diligence  ;  that,  in  the  amount  of  $6924  paid  to  plain- 
tiff was  included  indemnity  for  ail  damages  sustained  by  him 
arising  from  the  widening  of  the  street,  &c.  ;  that  the  said 
award  was,  on  the  12th  May,  1868,  honiologated  and  con- 
firmed  by  the  Judge,  and  accepted  by  plaintiff;  that,  by  by-law 
chap.  29,  sec.  7,  persons  erecting  buildings  may  hâve  a  por- 
tion of  the  street  opposite  their  building,  not  exceeding  one- 
third  of  the  width  of  the  street,  allotted  to  them,  on  which 
they  may  put  building  materials  ;  that,  since  the  24th  August, 
1868,  plaintiff  and  other  proprietors  hâve  encumbered  the 
portions  of  said  street  allotted  to  them  with  building  mate- 
rials ;  that,  owing  to  the  érection  of  buildings  on  both  sides  of 
plaintiff,  his  building,  even  if  completed,  which  défendants 
deny,  wa»  valueless  as  a  shop  and  dwelling  through  no  fault 
of  défendants  ;  that,  when  plaintiff  instituted  the  présent  ac- 
tion, his  building  was  in  an  incomplète  and  unfinished  state  and 
untenantable  ;  that,  even,  if  Little  St.  James  street  had  been 
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pmdwl  tn  May,  1868,  plainiifTcould  not  hâve  loused  hia  build- 
ing, tliu  hoUHeH  on  l)oth  HideH  beinpr  Htill  in  an  unfinishcd  state  ; 
tlmt,  in  the  winter  and  spring  oi  1869,  there  were  many  build- 
injjs  similar  to  plaintitTs  in  better  business  streets  for  wliich 
tenants  couU.  not  be  obtained,  inasniuch  as  there  were  more 
of  such  buildings  than  were  re(|uired  in  the  city.  To  suni  up  : 
The  plaintifl'  claims  froni  défendants  !!^2000  damages,  sus- 
taineu  by  him  from  the  neglect  of  défendants  to  fulfil  the 
obligations  which  he  alleged  they  were  under,  with  ail  des- 
patcli,  to  level  the  street,  and  to  make  and  pave  the  roadway, 
and  lay  down  sidewalks,  and  to  give,  for  the  residue  of  the 
properties  of  the  persons  expropriated,  an  unobstructed  and 
good  street,  to  ana  from  which  access  inight  at  ail  times  be 
had.  The  défendants  hâve  argued,  that  there  was  no  contract 
at  ail  between  plaintiff  and  défendants.  They  say  that  they 
are  a  govemnient  and  législature  ;  that  they  hâve  législative 
powers  which  they  hold  for  public  purposes  and  as  part  of 
the  govemment  of  the  country,  and  that  they  enjoy  the 
exemption  of  the  govemment  from  responsibility  ;  that  plain- 
tiff is  one  of  the  corporation,  and  that  they  are  not  bound  to 
put  a  sidewalk  at  ail.  The  expropriation  is  a  thing  by  itself 
and  uncomplained  of ,  and  was  paid  for.  The  street  had  become 
a  new  street.  There  was  hère  dammim  ahaqxie  injuria.  An- 
gell,  Highwaya,  S.  211-217.  Hère  was  an  attempt  by  an  indi- 
vidual  to  coerce  a  corporation  in  the  exercise  of  their  législa- 
tive functions.  Was  there  an  action  on  the  case  by  a  private 
individual  ?  The  Act  of  1866  (29  and  30  Vic.,c.  56,  s.  ll)pro- 
vided  that  proprietors  interested  in  an  improvement  might 
object  to  the  improvement  being  carried  ont.  For  the  cons- 
truction of  a  footpath,  by  27  and  28  Vie,  c.  60,  s.  27,  a  resolu- 
tion of  the  council  was  necessary,  and  it  could  be  made  at  the 
expense  of  the  proprietor.  4  D.  and  E.  Rep.,  p.  794,  The  Gov- 
ernor  and  Company  of  the  British  Cad  Plate  Mamifacturera 
vs  Meredith  et  al.  ;  Abbott's  Dig.  Law  of  Corporations,  p.  600, 
n""  185, 186  ;  p.  501,  n"  201  ;  Sherman  and  Redfield,  on  Négli- 
gence, §§121,  153.  This  last  authority,  §127,reads  as  follows: 
"  A  large  part  of  the  functions  of  a  city  corporation  are  législa- 
tive or  governmental  ;  and  necassarily  a  wide  discrétion  is  con- 
fided  to  it  in  determining  the  means'of  accomplishing  its  ends, 
and  the  courts  will  not  supervise  that  discrétion.  Otherwise,  if 
the  courts  could  by  writ  otmandamus  or  other  process  compel 
the  opening  and  paving  of  streets,  building  of  sewers,  &c.,  not 
in  conformity  with  the  views  of  local  officers,  inextricable 
confusion  in  the  administration  of  govemment  would  ensue. 
For  the  duty  of  building  public  Works  of  this  kind  is  one  re- 
quiring  the  exercise  of  délibération,  judgment  and  discrétion. 
It  admits  of  a  choice  of  means,  and  the  détermination  of  the 
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order  of  time  in  which  sucb  improvements  slmll  be  made.  It 
involves  also  a  variety  of  prudential  considérations  relatingto 
the  burdens  wbicb  rnay  be  discreetly  imposed  at  a  fjiven  time, 
and  the  préférence  which  one  locality  bas  over  another.  Hence 
a  municipal  corporation  is  liable  neither  for  an  omission  to 
exercise  its  discrétion  as  to  a  particular  matter,  nor  for  tlie 
conséquences  of  its  lawful  exercise."  The  court,  on  the  ques- 
tion of  the  liability  of  défendants  on  the  issues  raised  betwoen 
the  parties,  is  with  défendants.  The  action  is,  therefore,  dis- 
missed. 

The  motifs  of  the  judgment  are  as  foUows  :  "  The  court, 
considering  that  défendants,  in  the  expropriation  made  of 
plaintiffs  property,  in  Littlo  8t.  James  street,  and  in  the 
widening  and  lowering  of  the  level  of  said  street,  acted  accord- 
ing  to  law  ;  considering  that  défendants,  in  causing  damage 
to  plaintiff,  by  said  expropriation,  did  not  exceed  the  powers 
conferred  upon  them  by  the  statutea  in  sucb  case  made  and 
provided  ;  considering  that  the  damage  caused  by  said  expro- 
priation was  paid  for  by  the  award  of  tlie  court  appointée! 
for  that  purpose  ;  considering  that  plaintiff  hath  not  proved 
that  défendants  were  under  obligation  to  plaintiff,  with  des- 
patch, to  level  the  street,  and  make  and  pave  the  roadway, 
and  lay  down  sidewalks,  and  to  give  to  the  residue  of  tlie 
properties  expropriated  an  unobstructed  and  good  stree^^..  to 
antl  from  whieh  access  might  at  ail  times  be  had  ;  consider- 
ing, on  the  whole,  that  plaintiff  hath  failed  to  prove  the 
material  allégations  of  bis  déclaration  ;  doth  dismiss  the  action 
and  donande." 

La  coîir  d'appel  a  infirmé  ce  jugement  par  le  jugement 
suivant  :  "  La  Cour,  considérant  que  la  corporation  de  Mont- 
réal, dans  l'exercice  de  son  droit  d'exproprier  l'appelant  du 
terrain  requis  pour  l'élargissement  de  la  petite  rue  Snint- 
Jacques,  a  procédé  à  l'exécution  des  travaux  entrepris  pour 
cet  objet  avec  une  lenteur  et  une  négligence  préjudiciables  à 
l'appelant  et  imputables  à  faute  et  abus  de  pouvoir,  et,  en  ce 
faisant,  a  causé  à  l'appelant,  indépendamment  de  la  perte  de 
son  terrain  pour  laquelle  il  a  été  indemnisé,  des  dommages 
dont  il  a  droit  de  recevoir  l'équivalent;  considérant  qu'il  est 
établi  que  la  corporation,  au  lieu  de  procéder  avec  la  diligence, 
le  soin  et  l'attention  auxquels;  elle  était  tenue,  a  obstrué  la  voie 
publique,  sans  nécessité,  pendant  un  laps  de  temps  considérable 
et  plus  que  nécessaire,  et  l'a  tenue  dans  un  état  -"mpassable, 
privant  le  demandeur  de  la  faculté  de  s'en  servir,  ce  qui  lui  a 
causé  les  pertes  et  dommages  dont  il  se  plaint  en  sa  déclaration  : 
casse  et  annule  le  jugement  rendu  par  la  Cour  Supérieure,  à 
Montréal,  le  9  juillet  1870,  lequel  est  entaché  d'erreur,  et,  pro- 
cédant à  rendre  le  jugement  qu'aurait  dû  rendre   ladite  cour, 
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renvoie  les  exceptions  et  autres  défenses  de  la  corporation, 
maintient  l'action  du  demandeur  appelant  jusqu'à  concurrence 
de  la  somme  de  $1000,  laquelle  somme  elle  condamne  la  cor- 
poration à  payer  au  demandeur,  avec  intérêt  du  jour  de  l'as- 
signation en  cour  de  première  instance."  L'honorable  M.  le 
juge  Casault  '^'iflère  quant  au  montant  des  dommages  qu'il  est 
tl'avis  de  réduire  à  la  somme  de  deux  cent  cinquante  piastres. 
(14  ./.,  p.  269,  et  2  R.  C,  p.  470) 

JuDAH  and  WuRTELE,  for  appellant. 

Stuart  and  RoY,  for  respondents. 


Harine  Insnrance-— PoUcy.— Breach  of  Warranty.— Abandonment  of  Sbip. 

— Constmctive  Acceptance  of  Kotlce  of  Abandonment.— Acceptance 

of  Notice  m?kes  a  Uability  as  for  Total  Loss.— It  also  pre- 

ventg  Insarers  front  relying  on  a  Breach  of 

Warranty.— Agent. 

Privy  Council,  26th  Jnne,  1874. 

Coram  Sir  James  W.  C.  lville,  Sir  Barnes  Peacock,  Sir 
iMoxTAGUE  E.  Smith,  and  Sir  Robert  P.  Collier. 


The  Provincial  Insurance  Company  of  Canada,   appel- 
liints,  and  .loEL  Leduc,  .respondent. 

If  notice  of  the  abandonment  of  a  sliip  is  piven  l)y  the  insnred  to  tlie 
insnrrrs,  and  tlie  insnrors  tlicn  say  and  do  notliinp,  the  concinsion  is 
that  tlicy  do  not  inean  to  accept  the  abandonment.  But  if  they,  by  tJieir 
asrent,  take  possession  of  the  ship,  and  then  repair  it  and  retain  it  in 
tlieir  possession  for  some  time,  without  repiidiating  the  notice  or  in- 
forniiii}.'  the  insiirc!  as  to  the  character  in  whicli  Ibey  are  actinp,  then 
theie  is  a  constrnctive  acceptance  of  the  "bandonment  by  the  insnrers. 
Aii(]  a  consfrnctive  acceptaiice  produceh  clie  aame  etfect  on  tlie  riahts 
of  tlio  parties  as  an  express  acceptance. 

Wliere  the  agent  who  took  possession  of  tlie  ship,  &c.,  \vas  instnicted 
to  look  alter  the  interests  of  the  insurance  company,  liis  acts  in  pur- 
siiancc  of  tliose  instrnctioiis,  conpled  with  tlie  non-repndiation  of  the 
notice  of  abandonment,  liavinjr  been  sncli  as  to  lie  évidence  from  which 
an  ar<cptance  miplit  be  inferred,  the  company  was  bound  by  liis  acts. 

After  the  accepti.nce  by  the  insnrers  of  the  abandonment  of  a  ship 
tlicy  lifcome  liahîe  as  for  a  total  loss. 

Wlicre  a  shippolicy  contained  a  provision  tbat  tlie  ship  .«liould  not 
lie  witliin  the  Gnif  of  Saiiit-I.awrence  within  a  prescribed  period,  and 
tliosliip  went  iiito  tlie  jrnlf  within  the  prohibited  time  and  was  wreck- 
l'ii  ;  and  notice  was  sriven  of  an  abandonment  and  was  accejited  by  the 
insnrt'r.s;  it  was  confeiided  liy  them  tlint  theshifi  was  not  insnred  wlien 
!-lie  wiis  lost,  as  the  insnrance  did  not  oxtend  to  a  loss  in  the  j:ulf  witliin 
tlip  prohibited  time,  and  tliatnn  abandonment  can  be  of  noavail  wiiere 
ttietc  is  no  insnrance.  Ilowever  it  wiis  beld  that  the  vessel  was  in  fact 
insnred,  and  that  the  Inss  occnrred  dnrinp  the  lime  and  npon  a  voyage 
It'iscrilicd  in  the  policy,  hut  tbere  was  a  hreacli  ofoneofthe  wnrranties  ; 
and  if,  after  a  constrnctive  total  loss  and  notice  of  abandonment,  tho 
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insurers,  with  full  knowledge  of  ail  the  facts,  accept  the  notice,  they 
cannot,  when  called  on  to  pay  tlie  amonnt  insured,  reaile  and  rely  on  a 
breach  of  warranty.  By  the  voluniary  acceptance  of  a  notice  ofaban- 
donraent,  an  agreement  is  intered  into  which  closes  the  whole  matter. 

An  agent  who  insunâ  for  another  with  his  authority  may  sue  for  the 
sum  assiired  in  his  own  name. 

Interprétation  of  a  clause  in  a  marine  policy  as  to  a  prohibition  of  the 
ship  from  being  in  the  Gnlf  of  Saint-Lawrence  witnin  a  prescribed 
period. 

This  was  an  appeal  from  two  concurrent  judgments  of  the 
Court  of  Queen's  Bench  for  the  Province  of  Québec,  of  the 
22nd  of  March,  1872  ;  one  of  which  modified  on  appeal  a  judg- 
tnent  of  the  Superior  Court  for  the  Province  of  Québec  of  the 
31st  of  March,  1870,  Mackay,  J..  in  favour  of  respondent,  by 
increasing  the  sum  for  which  judgment  was  given  for  res- 
pondent, and  condemning  appellants  to  pay  the  full  amount 
claimed  and  costs  ;  and  the  other  of  which  disniissed  with 
costs  the  appeal  of  appellants.  The  judgments  were  given  on 
an  action  brought  by  respondent  against  appellants  on  a 
policy  of  insurance  for  .$5000,  which  had  been  effected  on  a 
ship  called  the  Bahiveau  and  Gaudry,  The  respondent  was 
a  merchant  of  Montréal  ;  appellants  were  an  insurance  comi- 
pany  carrying  on  business  at  Toronto,  and  having  agents  at 
Montréal  and  other  places  in  Canada.  The  ship  had  been  sold 
to  respondent  and  one  Benjamin  Vigneau,  in  March,  1866,  for 
£1400,  and  had  then  been  and  still  remained  registered  in 
their  joint  naines.  Vigneau  was  unable  to  provide  his  moiety 
of  the  purchase-money,  and  the  whole  was  accordingly  paicl 
by  respondent.  Vigneau  had  now  died,  but  his  brother  stated 
that  Vigneau  ha<l  told  him  that  he  was  indebted  to  respon- 
dent, and  that,  to  give  him  security  for  what  he  owed  hini, 
he  had  authorized  respondent  to  insure  the  vessel  in  his  own 
name,  so  that,  if  the  vessel  perished,  respondent  might  receive 
the  amount  assured,  and  so  pay  himself  the  debt.  On  the  Srd 
of  January,  1867,  respondent  insured  the  ship  with  appellants 
for  $5000.  The  policy  was,  as  far  as  is  material.  in  thèse 
terms  :  "  J.  Leduc,  of  Montréal,  province  of  Québec,  as  well  in 
his  own  name  as  for  and  in  the  name  and  names  of  ail  and 
every  other  persons  to  whom  the  saine  doth,  may,  or  sliall 
appertain,  in  part  or  in  ail,  doth  make  insurance  and  cause  to 
be  insured,  lost  or  not  lost,  the  sum  of  $5000  upon  the  body, 
tackle,  apparel,  and  other  furniture  of  the  good  schooner  Bohi- 
neau  and  Gaudry  whereof  is  master,  for  the  présent  voyage, 
Benjamin  Vigneau,  or  whoever  else  shall  go  for  master  in 
the  said  vessel,  or  by  whatever  other  name  or  names  the  said 
vessel  or  the  master  thereof  is  or  shall  be  called.  Beginning 
the  adventures  upon  the  said  vessel,  tackle,  apparel,  &c.,  at 
and  from  Montréal,  to  trade  between  the  Island  of  Newfotnid- 
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lantl,  Nova  Scotia,  West  India  Islands,  Cuba,  safe  ports  in  the 
United  States  and  Québec  and  Montréal,  to  and  from  ports  in 
the  Lower  Provinces  ;  risk  commencing  at  noon  on  the  15th 
of  December,  1866,  and  ending  at  noon  on  the  15th  December, 
1867.  And  it  shall  and  may  be  lawful  for  the  said  vessel  in 
her  voyage  to  proceed  and  sail  to,  touch  and  stay  at  any  port 
or  places,  if  thereunto  obliged  by  stress  of  weather  or  other 
unavoidable  accident,  without  préjudice  to  this  insurance. 
The  said  vessel,  tackle,  &c.,  hereby  insured  are  valued  at 
S7000.  And  it  is  agreed  that,  in  case  a  total  loss  shall  be 
claimed  for  or  on  account  of  any  damage  or  charge  to  the  said 
vessel,  the  only  basis  of  ascertaining  the  value  shall  be  her 
valuation  in  this  policy  ;  and  if  not  valued  herein,  then  her 
aetual  value  at  the  time  of  the  inception  of  this  risk  at  the 
port  to  which  she  then  belonged.  Not  allowed  under  this 
policy  to  enter  the  gulf  of  St.  Lawrence  before  the  25th  day  of 
April,  nor  to  be  in  the  said  gulf  after  the  15th  day  of  Novein- 
ber.  N^or  to  proceed  to  Newfoundland  after  the  Ist  day  of  De- 
cember or  before  the  15th  day  of  March  without  payment  of 
additionai  premium  and  leave  first  obtained  ;  war  risk  and  seal- 
ing  voyages  excepted."  At  the  time  of  the  insurance  the  ship 
was  at  the  port  of  Saint-John,  Newfoundland,  preparing 
for  a  voyage  to  the  West  Indies,  which  she  subsequently  com- 
ploted.  On  the  16th  of  November,  1867,  the  day  after  the 
date  fixcd  by  the  policy  as  the  last  day  on  which  the  ship 
was  to  be  in  the  gulf  of  Saint-Lawrence,  the  Babineaii  and 
Gandry  sailed  from  Montréal,  on  a  voyage  to  the  port  of 
Saint-John,  Newfoundland  ;  and,  on  or  about  the  Ist  of 
December,  1867,  while  still  in  the  gulf  of  Saint-Lawrence, 
she  was  overtaken  by  a  violent  storm  and  totally  lost  on 
the  Island  of  Anticosti.  The  whole  of  the  crew  were  drown- 
ed,  and  news  of  the  wreck  did  not  reach  respondent  until 
the  iHth  of  May,  1868.  On  the  foUowing  day,  he  served  on 
appellants'  agent  at  Montréal,  McCuaig,  a  notarial  protest, 
which  coatained  a  claim  for  payment  of  the  full  sun»  insured, 
$5000,  and  also  a  formai  abandonment  of  the  wreck  to  the 
insurance  Company.  ïhe  protest  was  as  follows:  "At  the 
spécial  instance  of  Joël  Leduc,  I,  the  undersigned  notary 
public,  went  to  the  Montréal  office  of  the  Provincial  Insurance 
Company  of  Canada  and  made  the  following  déclarations,  by 
way  of  notification,  to  the  said  insurance  company,  speaking 
to  McCuaig,  agent  of  the  company  :  that  the  schooner  Babi- 
nedii  and  Gaudry  belonging  to  Joël  Leduc,  insured  against 
the  périls  and  dangers  of  navigation  at  the  said  Provincial 
Insurance  Company  of  Canada,  Montréal  branch,  for  the  sum 
of  ^5000,  under  policy  bearing  date  n"  28,964,  and  date  as 
countersigned  at  Toronto,  Ontario,  the  3rd  day  of  January, 
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1867,  being  tight,  staunch  and  strong,  well  and  suiBciently 
manned,  provided,  equipped  and  furnished  with  ail  things 
needful  and  necessaiy  for  a  voyage,  loaded  with  a  gênerai 
cargo  of  flour,  peas,  apples  and  others,  left  the  port  oï  Mon- 
tréal, in  the  province  of  Québec,  on  the  16th  day  of  November, 
1807,  for  the  port  of  Saint  John,  Newfoundiand.  That  Joël 
Leduc  received  infomnation  from  Benoit  Vigneau,  the  captain 
of  the  said  schooner,  by  lus  letter  dated  Bic,  the  27th  of 
November,  1867  ;  that  ail  was  right  and  well  on  board  said 
schooner  ;  that,  since  that  date,  Leduc  heard  nothing  of  and 
concerning  said  schooner  up  to  yesterday  the  18th  instant, 
when  he  was  told  by  Captain  Edouard  Vigneau,  that  he,  said 
Vigneau,  had  seen  one  named  Mathurin,  the  second  on  board 
tlii  steamer  Gaspé,  who  stated  to  hitn  that  the  schooner  Hahi- 
neau  and  Gciiulry  had  become  a  total  wreck  ;  that  he  had  gone 
himself  and  been  on  the  wreck  about  twenty  miles  below  the 
west  point  of  Anticosti  Island*,  in  the  gulf,  and  was  told  that 
the  crew  was  ail  lost  ;  that  a  schooner  or  steamer  had  been 
sent  to  the  wreck,  had  taken  and  saved  about  700  barrels  of 
flour,  which  had  been  transported  to  and  sold  at  Gaspé,  the 
rest  of  the  cargo  being  lost,  or  perhaps  could  be  found  there 
y  et  ;  that  it  is  supposed  that  the  accident  and  wreck  of  the 
schooner  BabinedU'  and  Gdiulry  happened  and  took  place  on 
or  about  and  between  the  Ist  and  5th  day  of  December  last 
past,  1867  ;  that  Leduc  is  ready  and  prepared  to  affirm  upon 
oath  ail  and  every  of  the  above  facts.  Under  thèse  cii'cum- 
stauces  and  from  the  information  received  by  Leduc,  of  the 
wreck  of  the  schooner  Bahincaxi  and  Gaudry,  and  the  gênerai 
report  since  few  days  by  the  newspapers  of  this  province  of 
said  wreck,  and  that  two  bodies  of  the  crew  had  been  found  : 
"  I,  the  said  undersigned  notary,  did  and  do  hereby,  at  the 
request  aforesaid,  notify  and  déclare  unto  the  Provincial  Insur- 
ance Company  of  Canada  that  Leduc  claims  and  deuuuids, 
through  my  ministry,  of  and  from  the  Provincial  Insurance 
Company,  the  payment  of  the  sum  of  $5000,  being  the  amouut 
of  Insurance  of  schooner  Bnhineau  and  Gaudry  under  said 
policy  of  Insurance  ;  and  that  Lefluc  did  and  do  hereby  relin- 
quish  unto  the  Provincial  Insurance  Company,  and  abandon, 
from  this  day  henceforth  and  forever,  ail  and  every  the  riglits, 
claims,  titles  ànd  interest,  which  he  may  or  can  hâve,  deniand 
or  prétend  into  and  upon  the  schooner  Babinemt,  and  Gandri/, 
so  wrecked  as  above  stated  ;  to  ail  which  J,  F.  McCuaig 
answered:  '  I  will  suVjmit  to  tho  company,'  which  answer  I,  the 
undersigned  notary,  hâve  written  and  taken  to  serve  and  avail 
as  occasion  shall  or  may  re(iuire.  Protesting  for  ail,  I  can 
protest  in  the  premises,  and  to  the  end  that  the  Provincial 
Insurance  Company  may  not  hâve  cause  to  prétend  and  plead 
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ignorance  in  the  premises,  I,  the  saitl  notary,  hâve  served  said 
insuvîince  Company  with  an  authenticated  copy  of  thèse  pré- 
senta for  notification  tliereof.  This  done  and  notitied  at  the 
place,  and  on  the  day,  nionth  and  year  first  above  and  before 
written,  under  the  number  twelve  thousand."  McCuaig  for- 
vvardtid  the  protest  to  the  head  office  at  Toronto,  but  there 
was  soine  conflict  of  évidence  as  to  whether  it  was  received 
at  once,  or  not  till  the  18tii  of  June.  In  the  niiddle  of  May, 
MacGregor,  the  coinpany's  marine  inspector,  received  instruc- 
tions to  proceed  to  Anticosti.to  look  after  the  interests  of  the 
Company.  MacGregor  stated  in  his  évidence  :  "  I  went  to  the 
vessel,  which  I  found  about  twenty  nûles  from  the  lighthouse, 
near  the  centre  of  the  island,  on  the  south-west  side.  She  was 
lying  bottorn  up,  with  lier  bow  ont  in  the  gulf,  and  her  rigging, 
auchor  and  chains  were  lying  just  at  her  bow  ;  there  was  a 
hole  eut  in  her  side  for  the  purpose  of  taking  her  cargo  ont. 
I  also  found  parts  of  the  bodies  of  the  men  of  the  crew,  and  I 
ain  under  the  impression  that  ail  the  men  of  the  crew  perished. 
From  the  a])pearance  of  tlie  bodies  and  bones  remaining,  I  hâve 
no  doubt  that  they  must  hâve  been  drowned  there.  After 
ascertaining  the  state  of  the  facts,  I  went  back  to  Gaspé,  and, 
on  niy  arrivai,  I  found  the  balance  of  what  had  been  found  on 
the  cargo  arrived  there,  sent  by  other  persons  on  vessels 
chartered  by  Lloyd's  agent  for  the  purpose.  I  immediately 
ailvertised  the  sale  of  the  goods  saved  for  the  benctit  of  the 
parties  concerned  ;  and  I  had  this  sale  proceeded  with  as  soon 
as  possible,  and  the  proceeds,  after  paying  the  expenses,  were 
given  to  différent  parties  having  an  interest,  and  the  balance 
now  lies  in  the  hands  of  the  company.  After  disposing  of  the 
cargo,  I  got  inaterial  and  men  and  went  back  to  the  island 
and  took  the  vessel  oti',  and  brought  her  to  Gaspé,  where  I  left 
her  and  went  home.  After  I  got  to  Toronto,  I  endeavoured  to 
got  the  salvage.  When  I  found  I  could  not,  I  went  down  in 
September  and  brought  her  up  to  Montréal,  where  she  lias 
sinc(!  been  sold.  I  do  not  know  what  price  she  brought.  The 
expenses  for  salvage  amounted  to  about  !ii>3000."  The  appellants 
proceeded  against  the  ship  in  the  Court  of  Admiralty,  at 
Québec,  for  the  salvage  expenses,  which  (îxceeded  the  value  of 
the  ship  ;  and  they  obtained  a  decree  awarding  to  them  as 
salvors,  $3300  ;  the  ship  was  sold  by  order  of  the  Court  of 
Admiralty,  for  $350,  which  appellants  then  received.  MacGre- 
gor, the  company 's  inspector,  had  no  authority  to  accept  a 
notice  of  abandonment,  and  the  heafl  office  liad  no  opportunity 
of  communicating  with  him  after  he  went  to  Anticosti  nntil 
liis  return.  The  respondent  claimed  $5000  on  the  policy  ;  but 
appellants  refused  to  pay  the  suui,  and  thereupon  the  action 
was  commeneed  on  the  14th  of  November,   1868,  for  the 
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recovery  of  the  amount.  The  appellants  demurred  to  tlie 
déclaration,  on  the  ground  that  the  pohcy  contained  a  war- 
ranty  that  the  ship  should  not  be  in  the  gulf  of  Saint- 
Lawrence  after  the  15th  of  November,  and  should  not  proceed 
to  Newfoundland  after  the  Ist  of  December;  whereas  the 
déclaration  showed  that  the  ahip  was  lost  while  in  the  gulf  of 
Saint-Lawrence,  after  the  15th  of  November,  and  while  pro- 
ceeding  to  Newfoundland,  after  the  Ist  of  December.  On  the 
3l8t  of  March,  1870,  the  Superior  Court  at  Montréal,  Mackay, 
J.,  gave  judgment  for  $3500  (bcing  the  value  of  one-half  of 
the  ship,  as  stated  in  the  policy),  together  with  interest  and 
costs,  on  the  ground  that  appellants,  having  accepted  the 
notice  of  abandonment,  were  estopped  from  setting  up  the 
alleged  breach  of  warranty,  and  that  respondent  was  entitled 
to  recover  only  the  value  of  his  interest  in  the  ship. 

Hère  follow  the  remarks  of  Judge  Mackay  in  the  Supeiior 
Court  : 

Mackay,  J.  :  La  question  d'interprétation  de  la  clause  de  la 
police  n'est  pas  sans  difficultés.  Mais,  si  l'acceptation  du  délais- 
sement par  la  défenderesse  a  eu  l'effet  que  prétend  lui  donner 
le  demandeur,  il  est  inutile  d'aller  plus  loin.  Ce  délaissement 
est  signifié  le  19  mai  1868  à  l'agent  de  la  compagnie,  à  Mont- 
réal, et  ce  dernier  envoie  de  suite  l'acte  au  bureau  principal  à 
Toronto.  Ce  délaissement  est  fait  en  termes  clairs  et  précis,  et 
donne  tous  les  détails  tle  la  perte  du  navire  avec  beaucoup  de 
franchise.  Avant  le  24  du  même  mois,  la  défenderesse  fait 
partir  son  agent  MacGregor  pour  le  lieu  du  naufrage,  afin  de 
surveiller  ses  intérêts.  La  défenderesse  dit  qu'elle  ne  connais- 
sait pas  alors  le  délaissement,  et  qu'elle  ne  l'a  connu  et  n'a  reçu 
la  copie  de  l'acte  qui  le  contient  que  le  18  juin,  et  qu'il  lui  a 
alors  été  envoyé  de  Québec  par  MacGregor.  C'est  le  témoin 
Crocker,  gérant  de  la  compagnie,  qui  l'aflSrme.  Mais  ceci  me 
paraît  bien  singulier,  car  MacGregor  n'est  pas  allé  à  Québec 
dans  le  mois  de  juin.  Lorsqu'il  a  demandé  des  renseignements 
et  des  papiers  au  bureau  de  Montréal,  en  mai,  on  lui  a  répon- 
du que  tout  avait  été  envoyé  à  Toronto.  Dans  les  premiers 
jours  de  juin,  il  se  trouvait  à  Gaspé  ;  le  15  juin,  il  était  à  An- 
ticosti,  d'où  il  est  ensuite  revenu  encore  à  Gaspé.  Comment 
pouvait-il,  pendant  ce  temps-là,  envoyer  de  Québec  une  copie 
notariée  de  l'acte  de  délaissement  pour  que  cette  copie  arrive 
à  Toronto  le  18  juin  ?  D'ailleurs,  de  (pii  MacGregor  aurait-il  eu 
cette  copie  ?  Il  n'y  en  a  eu  qu'une  de  signifiée  à  la  défenderesse, 
savoir  celle  laissée  à  McCuaig,  et  c'est  précisément  celle-là  qui 
se  trouve  maintenant  en  la  possession  de  la  défenderesse. 
Comment  la  défenderesse  a-t-elle  pu  avoir  cette  copie  sinon  de 
McCuaig  lui-même,  qui  déclare  l'avoir  envoyée  au  bureau  prin- 
cipal avant  le  24  mai  Ml  y  a  donc  lieu  de  croire  que  cet  acte 
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(le  délaissement  était  connu  de  la  défenderesse  avant  le  24  mai 
et  avfint  que  MacGregor  fut  parti  de  Montréal.  De  plus.ce  même 
jour,  24  mai,  le  demandeur  répète  à  MacGregor  tout  ce  que  con- 
tient l'acte  de  délaissement,  MacGregor  lui-même  l'avoue.  Le 
demandeur  a  donc  ainsi  renouvelé  son  délaissement  à  la  dé- 
fenderesse, et  cela,  sans  aucune  répudiation  de  cette  dernière. 
La  preuve  établit  clairement  que  le  vaisseau  était  tellement 
brisé  et  endommagé  que  le  demandeur  avait  parfaitement  droit 
de  le  considérer  comme  totalement  perdu  et  d'en  faire  l'aban- 
don. Cet  abandon  était  formel,  contenait  tous  les  détails  du 
naufrage  et  était  fait  sans  conditions.  En  vertu  des  dispositions 
de  notre  code,  l'acceptation  d'un  tel  délaissement  rend  l'assu- 
reur propriétaire  absolu  de  la  chose  assurée.  Quant  à  l'accep- 
tation du  délaissement,  elle  peut  être  explicite  ou  implicite. 
Les  assureurs  peuvent  refuser  d'accepter  le  délaissement,  mais 
s'ils  veulent  refuser,  ils  doivent  en  donner  avis.  Dans  l'espèce, 
la  défenderesse  aurait  pu  répudier  le  délaissement  fait  par  le 
demandeur  et  s'en  tenir  aux  arguments  qu'elle  a  ensuite  invo- 
qués, savoir  la  violation  des  conditions  de  la  police  et  par  suite 
sa  libération  de  son  engagement.  Mais  la  conduite  de  la  dé- 
fenderesse après  le  délaissement  prouve  contre  elle.  Il  est 
parfaitement  loisible  aux  a.s8ureurs  de  se  départir  des  objec- 
tions même  valables  qu'ils  peuvent  avoir  à  opposer  à  une 
réclamation,  et  les  tribunaux  apprécient  souvent  leurs  actes 
connue  etjmportant  une  telle  renonciation.  Ces  questions  se 
présentent  tous  les  jours  devant  les  tribunaux,  et  il  en  sera 
toujours  ainsi  puisqu'il  s'agit  ici  non  d'interprétation  de  la  loi, 
mais  de  l'appréciation  de  certains  faits  et  de  la  portée  et  des 
consécjuences  qu'il  est  juste  de  leur  donner.  Il  en  est  de  même 
•les  pouvoirs  des  agents  ou  des  pej'sonnes  par  qui  ces  actes 
sont  faits,  pouvoirs  qui  sont  continuellement  mis  en  f|uestion 
et  dont  le  juge  doit  aussi  décider.  La  défenderesse  plaide  que 
le  demandeur  a  dévié  des  engagements  qu'il  avait  pris  par  la 
[lolice  :  mais  ceci  était  connu  de  la  défenderesse  (jui  a  été  in- 
formée par  le  demandeur  lui-même,  de  la  marche  du  navire. 
de  répo(iue  de  son  départ,  du  lieu  du  naufrage,  etc.,  le  tout 
avec  \nie  mise  en  demeure  de  lui  pa^'er  la  sonnne  assurée  et 
la  déclaration  de  délaissement.  Que  fait  la  défenderesse  en 
présence  de  cette  déclaration  si  franche  et  si  complète  ;  elle  ne 
répudie  pas  le  délaissement,  au  contraire,  elle  prend  possession 
du  navire  et  le  répare  avec  des  frais  énormes.  Elle  renonce 
donc  aux  objections  qu'elle  pouvait  faire  au  deniandeur,  et,  en 
acceptant  le  délaissement,  fait  du  navire  sa  propriété.  Or  la 
défenderesse  ne  peut  pas  agir  ainsi  et  refuser  ensuite  toute  in- 
dtuniité  au  demandeur.  Le  délaissement  était  justifié,  il  était 
parfaitement  valable  (juand  il  a  été  fait,  et,  après  son  accep- 
tation, les  droits  des  parties  .se  sont  trouvés  définitivement 
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fixés.  Si  la  perte,  au  lieu  d'être  totale,  avait  été  minime,  la  dé- 
fenderesse en  aurait  profité.  La  cour  maintient  donc  que  la 
défenderesse,  en  s'appropriant  le  navire  délaissé  par  le  deman- 
deur, a  renoncé  à  toutes  objections  qu'elle  pouvait  faire  à  ce 
dernier.  Je  trouve  dans  le  vol.  18  du  "  Jurist  "  (Anglais)  1854, 
p.  394,  une  décision  rendue  par  Si**  Knight  Bruce  et  Sir  Ci.-). 
Turner,  dans  une  cause  de  Wivg  vs  Harvey,  que  voici  :  A  iivait 
fait  assurer  sa  vie  avec  cette  condition  :  not  to  leave  Eiiropi:.  Il 
transporte  sa  police  à  B  et  vient  en  Canada  où  il  meurt  envi- 
ron une  année  après.  B  paie  la  prime  sur  l'assurance  de  A,  pen- 
dant l'absence  de  ce  dernier,  à  un  agent  des  assureurs  en  Atij^le- 
terre,  et  a  quelquefois  occasion  de  parler  à  cet  agent  de  l'absence 
de  A  et  de  sa  résidence  en  Canada.  L'agent  en  question  n'était 
pas  au  bureau  central  de  l'îissurance,  mais  en  était  au  contraire 
assez  éloigné.  Il  est  évident  qu'il  y  avait  eu  ici  déviation  com- 
plète des  conditions  de  l'assurance,  puisqu'il  était  stipulé  que 
l'assuré  ne  devait  pas  laisser  l'Europe.  Néanmoins  les  assu- 
reurs ayant  reçu  la  prime  pendant  l'absence  de  A,  leur  agent 
étant  informé  de  cette  absence,  il  fut  jugé  qu'ils  s'étaient  dé- 
sistés de  leur  droit,  et  ils  furent  condamnés.  Ici,  Leduc  n'est 
pas  tout  à  fait  dans  la  même  position,  mais  les  assureurs  lui 
ont  pris  sa  propriété  entière,  la  chose  assurée  elle-même.  La 
position  de  Leduc  est  donc  encore  plus  favorable  que  celle  du 
demandeur  dans  la  cause  que  je  viens  de  citer.  Quant  à  la 
somme  pour  laquelle  jugement  doit  être  rendu  en  faveur  du 
demandeur,  si  Leduc  avait  établi  son  droit  à  la  propriété  en- 
tière du  navire,  il  devrait  recouvrer  tout  le  montant  réclamé, 
$5000  ;  mais  je  rejette  le  témoignage  de  Vigneau  ;  je  trouve 
que  Leduc  n'e.st  propriétaix'e  que  de  la  moitié  du  navire.  Ce 
navire  est  évalué  par  la  police  à  $7000  ;  la  perte  de  Leduc  qui 
a  assuré  seul  est  donc  de  $3,500,  et  cette  somme  étant  moindre 
que  celle  assurée  $5000,  le  demandeur  doit  avoir  jugement  pour 
ces  $3,500.  Défense  en  droit  et  exceptions  renvoyées,  juge- 
ment pour  le  demandeur. 

From  this  judgment  both  appellants  and  respondent 
appealed  to  the  Court  of  Queen's  Bench  for  tlie  Province  of 
Québec,  whicli  gave  judgment  in  favor  of  respondent,  order- 
ing  appellants  to  pay  respondent  the  whole  sum  of  $5000  and 
interest  and  costs.  Duval,  C.  J.,  Caron,  J.,  and  Drummond, 
J.,  concurred  in  this  judgment  ;  but  Badgley,  J.,  dissented 
therefrom,  and  Monk,  J.,  dissented  only  as  to  part  of  the  sum 
claimed. 

The  judgment  in  appeal  is  recorded  as  foUows  :  "  Consi- 
dering  that  in  the  judgment  pronounced  by  the  Suporior 
Court,  sitting  at  Montréal,  on  the  31st  day  of  Mardi,  1870, 
there  is  error  in  the  amount  awarded  to  plaintift",  Leduc; 
considering  that  the  allégations   set   forth   in   the  déclara- 
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tioM  fyled  by  Leduc  in  the  Superior  Court  are  fuUy  estab- 
lisliod  hy  the  évidence  adduced  in  the  said  court  by  Le- 
duc, and  that,  by  reason  thereof  and  ot'  the  abandonment 
inadt'  by  him,  ai'ter  the  wreck  and  total  loas  oi'  his  schooner 
iiisurcd  by  the  Provincial  Insurance  Company,  an  abandon- 
ment accepted  by  the  Company,  Leduc  is  entitled  to  claim 
fruiii  the  Company  the  t'uU  amount  fbr  which  the  schooner 
was  iiisured,  to  wit  $5000  ;  this  court  doth  annul  the  judg- 
ineiit  HO  pronf>unced  by  the  Superior  Court  on  the  31st  day 
of  \birch,  1870,  doth  condemn  the  Provincial  Insurance  Com- 
pany of  Canada  to  pay  and  satisfy  to  Leduc  the  sum  ot' 
.*<5()()0,  vvith  interest  thereon  from  the  IGth  day  of  November, 
1(S0(S,  with  the  costs  incurred  by  Leduc  as  well  in  the  said 
Superior  Court  as  in  this  Court."  The  Honorable  Justices  Bad- 
OLEV  and  MoNK  dissenting,  the  latter  Honorable  Judge  for 
part  only  of  the  sum  claimed. 

The  following  were  the  articles  of  the  Civil  Code  of  Lower 
Canada,  that  were  referi'ed  to  :  Art.  2521  :  "  Loss  for  which 
tlio  iiisurer  is  liable  is  either  total  or  partial."  Art.  2522  : 
"  Total  loss  may  be  either  absolute  or  constructive.  It  is  abso- 
lute  when  the  thing  insured  is  AvhoUy  destroyed  or  lost.  It  is 
constructive  when,  by  reason  of  any  event  insured  against, 
the  thing  though  not  wholly  destroyed  or  lost  becomes  of 
littlo  or  no  value  to  the  insured,  or  the  voyage  and  adventure 
are  lost  or  rendered  not  worth  pursuing.  Before  the  insured 
can  claim  for  a  constructive  total  loss  he  must  niake  an  aban- 
donment as  declared  in  the  following  section."  Art.  2538  : 
"The  insured  may  make  an  abandonment  to  the  insuror  of 
tlie  thing  insured  in  ail  cases  of  its  constructive  loss  and  may 
tliereupon  recover  as  for  a  total  loss.  Without  abandonment 
he  is  entitled  in  such  cases  to  recover  as  for  a  partial  loss  only." 
Art.  2548  :  "  The  abandonment  is  made  by  a  notice  given  by 
the  insured  to  the  insurer  of  the  loss,  and  that  he  abandons 
to  the  latter  ail  his  interest  in  the  thing  insured."  Art.  2544  : 
"The  notice  of  abandonment  must  be  explicit  and  must  con- 
tain  a  statement  of  the  grounds  of  abandonment.  Thèse 
grounds  must  exist  and  be  sufficient  at  the  time  of  the  notice." 
Art.  2545  :  "  Abandonment  on  the  ground  of  the  ship  being 
disabled  by  stranding  cannot  be  made  if  she  can  be  raised  and 
put  in  a  condition  to  continue  lier  voyage  to  the  place  of 
destination.  In  such  case  the  insured  has  his  recourse  against 
tlte  insurer  for  the  expense  and  loss  occasioned  by  the  strand- 
inif."  Art.  2547  :  "  Abandonment  made  and  accepted  is  équi- 
valent to  transfer,  and  the  thing  abandoned  with  the  rights 
pertaining  to  it  becomes  from  the  time  of  abandonment  the 
property  of  the  insurer.  The  acceptance  may  be  either  express 
or  iniplied."  Art.  2548  :  "  On  an  accepted  abandonment  of  the 
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sliip,  tlie  freight  earned  at'ter  the  loss  belongs  to  the  insun;r 
of  tlie  sliip  ;  that  earned  previously  to  the  loss  belongs  to  tlie 
ship-owner  or  to  the  insurer  on  freight  to  whoiii  it  is  aban- 
doned."  Art.  2549  :  "  Abandonment  inade  upon  sufficieiit 
ground  and  accepted,  is  binding  on  botli  parties.  It  cannot  be 
(let'eated  by  any  subséquent  event,  or  rcvoked  otherwise  tlinn 
by  inutual  consent." 

Sir  John  Karslake.Q.  C.  and  Mr.  Bompas,  for  appellants: 
It  is  quite  clear  fconi  the  terms  of  the  polic'  that  the  sliip 
was  preduded  from  being  in  the  gulf  of  Saint-Lawrence  at 
the  time  of  the  year  when  she  was  wrecked.  Thus  we  are  iiot 
liable  for  the  loss.  But  then  it  is  said  that  notice  of  tlie 
abandonment  of  the  ship  was  sent  to  us,  and  that  we  accepted 
the  abandonment.  The  notice  was  not  received  at  the  Com- 
pany's  chief  office,  at  Toronto,  until  the  18th  of  June,  1H()8, 
before  which  tinie  we  had  sent  off'MacGregor.with  instructions 
to  look  after  any  interest  we  might  hâve  in  the  cargo  and  in 
the  ship.  When  through  him  we  took  possession  of  the  ship 
and  repaired  it,  we  were  acting  merely  as  salvors.  We 
never  accepted  the  abandonment.  We  certainly  never  did  so 
expressly,  and  it  cannot  be  said  that  we  did  enough  to  accept 
it  constructively.  Moreover,  it  was  only  by  the  head  office 
and  by  some  writing  that  abandonment  could  be  accepted. 
Even  if  there  were  an  acceptance  of  the  abandonment,  the 
ship  was  not  insured  at  the  time  when  she  was  lost,  for  the 
Insurance  did  not  extend  to  a  loss  in  the  gulf  of  Saint- 
Lawrence  after  the  15th  of  November,  and  an  abandonment 
can  be  of  no  avail  when  there  is  no  insurance.  The  déclaration 
ought  to  contain  a  direct  allégation  that  the  risk  was  covered 
by  the  policy  ;  but  this  of  course  it  could  not  do,  as  the  ri.sk 
was  not  covered.  The  plaintiff  had  an  insurable  interest  only 
to  the  extent  of  one-half  of  the  ship.  He  is  accordingly 
entitled,  at  the  utmost,  to  one-half  only  of  the  insurance 
money  :  Irving  vs  Richardson  (1);  Ehniuorth  vs  Alliance 
Marine  Insurance  Company  (2). 

Mr.  Alfred  Wills,  Q.  C,  and  Mr.  Pauli,  for  re.spondeut: 
There  was  no  breach  of  the  conditions  of  the  policy.  It 
was  within  the  meaning  of  the  policy  for  the  ship  to  be 
in  the  gulf  of  Saint-Lawrence  after  the  1 5th  of  November, 
if  she  were  on  lier  voyage  from  Montréal  to  Newfoundland 
before  the  Ist  of  December.  The  clause  with  référence  to 
being  in  the  gulf  means  that  the  ship  was  not  to  be  in 
the  gulf  proceeding  westwards  after  the  15th  of  November. 
It  did  not  apply  to  a  ship  going  eastwards  towards  New- 

(1)  2B.  &  Ad.,  p.  193. 

(•2)  Uw  Uep.  8  C.  P.,  p.  .M»6. 


I)E   LA    PROVINCE   DE  QUÉHEC. 


'2V.i 


foumilanfl  ;  the  other  clause  applied  to  this  :  see  Golledije  vs 
Hardy  (1).  Even  if  there  was  a  breacli  of  the  condition, 
yet  tlie  coinpany  accepted  the  notice  of  abandonment  which 
was  sent  to  them.  After  notice  has  been  given,  tlie  silence  of 
tlie  insurers  is  sufficient  to  show  an  acceptance  of  the  aban- 
(ionint-nt:  Hudson  vs  Harrison  (2).  And  if  it  were  not  so, 
though  the  conipany  did  not  expressly  accept,  what  they  did 
conclusively  shews  a  constructive  acceptance.  By  their  agent 
tlii-'y  took  possession  of  the  ship,  they  repaired  it  and  retamed 
possession  of  it  until  it  was  arrested  at  their  instance  and  sold 
undt'i-  Adiniralty  process.  They  never  repudiated  the  notice 
of  the  tibandonnient,  and  they  never  gave  any  notice  of  their 
own  object  in  taking  possession  of  the  ship,  &c.  :  Peele  vs 
Mernintile  Insurance  Go-mpiiny  (3);  Peele  vs  Su  folk  Insur- 
<mcc  Compain/  (4);  Cl.ncinaati  Insurance  Company  vs  Bake- 
well.  (h)  With  regard  to  the  argument  that  in  this  case  the 
acceptance  of  the  abandonnient  cannot  avail  anything,  there 
was  certainly  an  insurance  of  the  ship  for  the  voyage,  and 
what  is  alleged  is  that  there  was  a  breach  of  one  of  the  con- 
ditions ;  after  an  acceptance  of  the  abandonment,  the  couipany 
cannot  rely  upon  a  breach  of  warranty  to  release  them  from 
their  liability.  The  plaintitf  is  entitled  to  the  whole  of  the 
Insurance  money.  He  had  an  interest  in  one-half  of  the  ship, 
and  the  o\/ner  of  the  other  half,  who  was  indebted  to  him, 
liad  authorized  him  to  insure  the  ship  in  his  own  name,  in 
order  tlmt,  if  the  ship  were  lost,  the  plaintiff  might  receive  the 
whole  of  the  insurance  money,  and  pay  himself  the  amount 
of  the  debt. 

Their  Lordships  having  reserved  their  judgment,  it  was  deli- 
vered  on  June  26, 1874,  by  Sir  Barnes  Peacock  :  The  respon- 
dent,  Joël  Leduc,  is  the  plaintiff,  and  appellants,  the  Provincial 
Insurance  Company  of  Canada,  are  the  défendants  in  a  suit 
brought  in  the  Superior  Court  for  Lower  Canada,  district  of 
Montréal,  upon  a  policy  of  insurance  upon  the  body,  tackle, 
apparel,  and  other  furniture  of  the  schooner  Bahinean  and 
Gandry.  The  policy  was  effected  by  the  plaintif!' as  well  in 
his  own  naine  as  for  and  in  the  name  and  names  of  ail  and 
every  other  person  and  persons  to  whom  the  same  did,  might, 
or  sliould  appertain,  in  part  or  in  ail,  for  $5000,  upon  the  said 
ship,  (fcc.,  beginning  the  adventures  at  and  from  Montréal  to 


i^M, 


(1)  6  Ex.,  p.  205. 

(2)  3B.  &B.,p.  97. 

_(3)  ;}  Mason's  Reports,  p.  27;    Phillips,  on  Insurance,  5th  Ed.,  vol.  2,  p. 

37"). 

(4)  7  Pickering's  Reports,  p.  254  (Phillips,  p.  .37">). 
("))  4  H.  Monroe's  Reports  (Kentncky),  541. 
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trade  betwoen  the  iHland  of  Newfouiulland,  Nova  Scotin, 
West  India  Lslands,  Cuba,  safu  ports  in  the  United  States,  and 
Québec  and  Montréal,  to  and  froin  ports  in  the  Lowor 
Provinces,  the  risk  coinmencinjç  at  noon  of  the  15th  ol' 
Deceniber,  1M6(),  and  ending  at  noon  of  the  15tl)  of  Deceinlitr, 
1867.  The  vessel,  &c ,  were  vahied  at  l$7()()(),  and  it  was  a^'rctMl 
that,  in  caae  a  total  Iohs  should  be  clainied  for  or  on  accouiit 
of  any  damage  or  charge  to  the  said  vessel,  the  only  busis  of 
ascertaining  the  value  should  be  her  valuation  in  the  snid 
policy.  The  vessel  was  warranted  free  of  war  risk.  The  polii-y 
contained  a  stipulation  in  the  foUovving  words.  "  Not  allowed, 
under  this  policy,  to  enter  the  gulf  of  Saint-Lawrence  before 
the  25th  day  of  April,  nor  to  be  in  the  said  gulf  nfter  tlie 
15th  day  of  Noveniber,  nor  to  proceed  *o  Newfoundland  aftcr 
the  Ist  day  of  Deceniber  or  before  tiie  15th  day  of  Mardi, 
without  paynient  of  additional  prenuuni  and  leave  tirst 
obtained,  war  risk  and  sealing  voyages  excepted."  It  niny  l)t' 
taken  as  against  plaintiff  that  the  vessel  left  the  port  of 
Montréal  on  the  Ifith  of  Noveinber,  18()7,  for  the  port  of 
Saint-John,  Newfoundland,  and  that  she  was  wrfcktd 
between  the  Ist  and  5th  days  of  Deceniber,  1867,  about 
twenty  miles  below  the  west  point  of  the  Island  of  Antioosti, 
in  the  gulf  of  Saint-Lawrence.  It  was  contended,  on  the  part 
of  plaintiff,  that,  notwithstanding  the  vessel  was  lost  in  the 
gulf  of  Saint-Lawrence  after  the  15th  of  Noveniber,  18(57, 
the  case  did  not  fall  within  that  part  of  the  warranty  or  con- 
dition by  which  it  was  declared  that  she  was  not  to  be  in  the 
said  gulf  after  the  ^5th  of  Noveniber.  The  argument  in 
support  of  that  contention  was,  that  the  words  "  to  proceed 
to  Newfoundland  "  must,  according  to  the  décision  of  Col- 
ledge  vs  Harty  (1),  be  read  in  the  sensé  of  "  to  proceed 
towards,"  or  "  to  set  sail  for,"  Newfoundland,  and  that,  if  read 
in  that  sensé,  it  would  be  inconsistent  to  allow  a  vessel  to  set 
.sail  from  Montréal  to  Newfoundland  on  or  before  the  Ist  of 
December,  and  not  allow  her  to  enter  the  gulf  of  Saint- 
Lawrence  after  the  1.5th  of  Nov«  :nber.  It  was,  therefore, 
urged  that  the  first  part  of  the  'condition  by  which  it  was 
declared  that  tho  vessel  was  not  allowed  to  enter  the  gulf  of 
Saint-Lawrence  after  the  15th  of  Noveniber,  applied  only  to 
the  case  of  entering  the  gulf  for  the  purpose  of  proceedinp 
upwards;  and,  in  support  of  that  argument,  the  évidence  of 
Bazil  de  Roy  was  referred  to,  in  which  he  stated  that  it  was 
the  cnstom  of  navigators  to  leave  the  port  of  Montréal  at  any 
tinie  in  the  month  of  Noveniber,  for  the  purpose  of  going 
down  the  gulf,  but  that,  for  the  purpose  of  going  up  the  river, 

(1)  OEx.,  20.';. 
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thty  «liil  not  gcnerally  enter  the  gulf  liiter  tluiu  the  ITitli  of 
Novciiilicr,  and  tluit  tlie  reason  was  that  tlie  ice  then  l)e{»an 
t(i  (Icscciul,  and  the  navigation  Itecanie  dangerous.  R<Mith,  a 
coiiiiiiisHion  niercliant,  vvho  was  the  a{T<'nt  of  défendants  at 
Mcintrcal,  throufjfh  whoni  the  policy  was  effected,  stated  that 
lu'  umlcrstood  hy  the  clause  that  tlte  vessel  was  not  to  be  in 
tlii'i^'iilt'  after  the  l.'îth  of  Novcmber,  that  is  to  say,  coming 
wt'Ht:  and  going  east,  not  to  pK^ceed  to  Nciwfoundland  after 
the  Ist  of  Deceniher,  &e.  On  eross-exaniination,  he  stated  h.e 
(lid  ni)t  undertake  to  do  anything  beyond  giving  his  opinion 
(tf  the  rcadinfi;  of  the  clause.  Their  Lordships  are  of  opinion 
tliiit  tlie  clause  is  very  clear,  that  the  opinion  of  Routh  is  not 
luliiiissihie,  and  that  to  put  upon  the  clause  such  a  construction 
us  that  contended  for,  would  be  to  inake  a  new  agreement  for 
tlie  parties,  instead  of  construing  that  which  they  made  for 
theins'.'lves.  The  only  way  in  which  a  doubt  is  created  a.s  to 
tlii'  eciUstruction  of  the  clause,  is  bj'  reading  the  latter  part  of 
it,  as  (leclaring  that  the  vessel  might  proceed  from  any  of  the 
]((»rts  inentioned  in  the  policy  to  Newfoundland,  on  or  before 
tliu  Ist  of  Deceniber,  notwithstanding  they  might  bave  to  pass 
tliioutçh  the  gulf  after  the  15th  of  November.  That,  however, 
is  not  the  true  construction  of  the  clause.  As  their  Lordships 
ivad  it,  the  vessel  was  neither  to  be  in  the  gulf  of  Saint- 
LiiwnMice  after  the  15th  of  November,  nor  to  proceed  to  New- 
foundland fron)  any  port  after  the  Ist  of  December.  There  is 
notliiiig  inconsistent  or  unreasonable  in  giving  effect  to  the 
words  used,  and  in  holding  that  the  vessel,  whether  proceed- 
iiig  from  Montréal,  or  from  any  other  port,  was  Tiot  to  be  in 
tlie  gulf  of  Saint- Lawrence  after  the  15th  of  November.  Their 
Lordships  are  therefore  of  opinion  that  appellants  are  not 
lial)le  for  the  loss  unless  they  bave  rendered  themselves  liable 
Ity  accepting  the  notice  of  abandonraent.  As  regards  that 
question,  it  may  be  taken  as  proved  that,  within  a  reasonable 
tiuie  after  the  plaintifi'  first  heard  of  the  loss  of  the  vessel, 
lie  gave  notice  of  abandonment  to  the  company's  agent  at 
Montréal.  In  respondent's  case,  in  the  appeal  to  the  Court  of 
Queen's  Bench,  it  is  said  :  "  The  respondent  heard  of  the  loss 
of  tho  vessel  on  the  19th  of  May,  1868,  and,  thereupon, 
left  the  notification  and  protest  with  the  company's  agent 
at  Montréal.  This  document  does  not  appear  to  bave  reached 
the  company's  hcad  office  until  the  19th  of  June  following." 
McCuaig,  the  agent,  however,  gave  évidence  to  the  effect  that 
tlie  notice  of  abandonment  was,  to  t.\e  best  of  his  knowledge, 
served  upon  him  on  the  19th  of  May,  1868,  and  that  the  said 
paper  was  sent  by  liim  to  the  head  office  of  the  company, 
at  Toronto,  on  the  same  day  or  the  next  day.  Their  Lordships 
see  no  reason  to  doubt  the  truth  of  that  statenient.  Crocker, 
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who  was  a  dircctor  and  the  manager  and  agent  of  the 
Company  up  to  the  month  of  August,  1870,  when  examined 
as  a  witness  for  défendants,  declared  that  the  copy  of  the 
notice  of  abandonment  was  received  at  the  office  of  tlie 
défendants  in  Toronto  on  the  18th  of  June,  1868.  On  cross- 
examination,  however,  he  stated  that  he  did  not  receive  a 
copy  of  the  notice  through  McCuaig,  that  he  received  it  froni 
MacGregor,  who  sent  it  to  him  from  Québec  That  copy,  if 
sent  by  MacGregor  from  Québec,  must  havebeen  a  différent 
copy  from  that  sent  by  McCuaig.  Indeed,  one  of  the  learned 
counsel  for  défendants  was  forced  to  admit  upon  the  argu- 
ment that  the  copy  notice  sent  by  MacGregor  and  the  notice  of 
which  McCuaig  spoke  must  hâve  been  différent  copies.  The 
protest  and  notice  of  abandonment  gave  notice  of  the  tinie 
and  place  of  the  wreclî,  demanded  payment  of  the  $5000  for 
which  the  vessel  was  insured,  and  relinquished  and  aban- 
doned  to  défendants  ail  the  rights,  claims,  title  and  interest 
of  plaintiff  in  the  vessel.  Bofch  the  Superior  Court  and  the 
Court  of  Quetin's  Bench  on  appeal  found  that  the  abandon- 
ment was  accepted  by  défendants.  Two  of  the  learned  juciges 
of  the  Court  of  Queen's  Bench  dissented  from  the  Judg'uent 
of  that  court  ;  Mr  Justice  Monk,  however,  dissented  only  on 
the  question  of  damages  ;  Mr  J'.isôice  Badgley  alone  dissented 
as  to  the  acceptance  by  défendants  of  the  abandonment.  It 
was  prcved  by  MacGregor  that,  on  the  24th  of  May,  he  was 
instructed  by  the  manager  of  the  Insurance  company  to  pro- 
ceed  to  Gaspé,  in  the  gulf  of  Saint-Lawrence,  to  look  after 
any  interest  the  company  might  hâve  in  the  cargo  or  in  the 
vessel  :  he  also  stated  that  défendants  had  constantly  acted  as 
salvors  and  saved  vessels,  and  been  allowed  salvage  for  such 
service.  But,  whether  défendants  had  acted  as  salvors  on 
other  occasions  or  not,  the  instructions  which  MacGregor 
received,  and  upon  which  he  acted,  were  to  look  after  any 
interest  the  company  might  hâve  in  the  cargo  or  in  the  vessel. 
He  stated  that  he  went  to  Anticosti  and  was  there  on  the 
lôth  of  June  :  that  he  went  to  the  vessel,  which  he  found 
about  twenty  miles  from  the  lighthouse,  near  the  centre  of 
the  island,  on  the  south-west  side  ;  that  she  was  lying  bottoni 
up  with  her  bow  out  in  the  gulf,  and  her  rigging,  anchor  and 
chains  lying  just  at  her  bow  ;  that  a  hole  had  been  eut  in  her 
side  for  the  purpose  of  taking  out  her  cargo.  He  further 
stated  that,  after  disposing  of  her  cargo,  he  got  material  and 
men,  and  went  back  to  the  island,  and  took  the  vessel  off,  and 
brought  her  to  Gaspé,  where  he  left  her  and  went  home.  He 
said  :  "  After  I  got  to  Toronto,  I  endeavoured  to  get  the  sal- 
vage," but  he  was  wholly  silent  as  to  the  person  from  whoin, 
and  the  manner  in  which,  he  endeavored  to  get  it.    He  pro- 
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ceedod  :  "  When  I  found  I  could  not  get  it,  I  went  down  in 
Septeinher  and  brought  the  v.-issel  up  to  Montréal,  wheie  she 
lias  since  been  sold."  It  was  proved  that  the  sale  was  uiade 
after  a  decree  of  the  Vice- Admiralty  Court  in  a  proceeding  iw 
ri'.m  for  salvage,  and  it  is  stated  by  Mr  Justice  Badgley  that 
she  was  sold  under  Admiralty  process.  The  case  of  Hiulsou 
va  H<irrison(l)  was  cited  as  an  authority  to  shew  that  the 
silonce  of  an  insurjr  lias  been  construed  to  be  an  acceptance 
of  an  abandonnient.  It  is  not  necessary  to  go  to  that  length 
in  this  case.  Their  Lordships  consider  that  Mr  Justice  Story 
was  correct  in  stating  that  an  insurer  is  not  bound  to  signify 
his  acceptance  of  an  abandonnient.  If  he  says  nothing  and 
(loes  nothing,  the  proper  conclusion  is  that  he  does  not  mean 
to  accept.  In  the  case  of  Peele  vs  IVce  Merchaitts  Insuranre 
Company  (i)  it  was  held,  l>y  Justice  Story,  that  the  floating 
and  repairing  of  a  strandc;!  ship  by  the  underwriters,  though 
it  was  done  with  the  intention  of  surrendering  to  the  assured, 
was  a  constructive  acceptance  of  an  abandonnient.  In  the 
case  of  Peele  vs  The  Sit^olk  Insurance  Compati  y  (3)  the  Su- 
prême Court  of  Massachusetts  held  that,  though  the  under- 
writers had  a  right  to  keep  possession  of  a  ship  for  a  reason- 
able  tiine  to  repair  it,  yet,  that  their  keeping  of  it  for  an 
unreasonable  time  for  that  purpose  was  a  constructiv3  accep- 
tance of  the  abandonnient.  It  has  also  been  held  that,  if  the 
underwriters  take  possession  of  a  vessel  after  an  abandon- 
nient and  proceed  to  repair  without  giving  notice  of  their 
ohjeet,  it  is  an  acceptance  :  The  Ginchinafi  Insurance  Coni- 
poiiy  vs  Baketveli  {4>).  In  the  présent  case,  défendants  were 
not  merely  silent,  but  they  were  active  and,  by  their  agent, 
MacGregor,  took  possession  of  the  vessel  after  notice  of  aban- 
donnient had  been  sent  to  the  head  office  at  Toronto  ;  an<l  the 
vessel  was  kept  in  the  possession  of  défendants  froni  the  time 
it  was  raised  and  taken  into  Gaspé  until  it  was  arrested  at 
tlie  instance  of  défendants  by  the  Vice-Adniiralty  Court,  and 
it  iiuist  iiave  been  repaired  before  it  was  taken  to  Montréal. 
Mac(}regor  stateti,  in  his  évidence,  that  he  left  the  vessel  at 
(iaspé  when  he  returned  to  Toronto;  but  there  can  be  no 
douht  that  it  was  left  in  the  charge  of  sonie  person  on 
belialf  of  the  coinpany  froni  that  time  until  the  month  of 
Septeniber  following,  when  he  returned  to  (iaspé  and  took 
tlie   vessel    up   to    Montréal  ;  and,  at   ail    events,  the    vessel 


(1)  -.m.  and  H.,  p.  97. 

(2)  .3  Mason's  Reports,  p.  27  ;  Phillips  on  Insurance,  vol.  2,  .'ith  éd.,  p.  ^7!i- 

(ît)  7  Pickering's  (Mnss.)  Reports,  p.  2')4  ;  Phillips,  ou  Iiisuiiince,  vol.  2,  ôth 
fil.,  p.  ,S7,"). 

(4)  4  H  Monroe's  Report  (Kentntiky),  p.  "41. 
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havin^  been  raisecl  and  takon  into  Giaspé  by  the  aj]feiit  of 
défendants,  nuist  be  assumed  to  liave  roniained  in  their 
possession  nntil  proved  to  bave  been  delivered  over.  Tbcro  is 
no  évidence  that  plaintiff,  at  any  tinie  dnring  tliat  periodjuul 
notice  of  the  object  with  vvhich  défendants  took  and  retainod 
possession  of  the  vessel,  or  that  they  disputed  their  liability 
for  the  loss  upon  the  j^round  of  a  breach  of  warranty,  or  tlmt 
they  repndiated  the  notice  of  abandonment.  There  was 
nothing  to  lead  phiintiff'  to  suppose  that  défendants  rejn!- 
diated  altogetlier  their  liability  under  the  policy  and  tlie 
notice  of  abandonment,  and  that  they  were  acting,  not  as 
insurers,  but  as  niere  ordinary  salvors,  wlio  had  no  interost 
whatever  in  the  vessel,  and  their  Lordships  cannotbeiieve  that 
they  acted  merely  in  that  capacity.  The  remarks  of  the 
court  in  the  case  above  cited  of  Tlie  Civcinnafi  Insvra.vœ 
Campa  ni/  v.  Eakivell  (1  )  are  very  applicable  to  the  présent  as 
regards  that  suggestion.  Mr.  Justice  Badoley  considered  that 
the  decree  of  the  Vice-Adniiralty  Court  in  favour  of  défen- 
dants proved  theni  to  be  mère  salvors  of  the  vessel.  But  their 
Lordships  do  not  coi;cur  in  that  view.  That  decree  is  datcd 
the  23rd  of  april,  1H()9.  It  does  not  appear,  nor  is  it  vory 
niaterial,  at  what  time  the  suit  in  the  Vice-Admiralty  Court 
was  connnenced.  Itis,  however,  stated  by  Mr.  Justice  Baikji.ky, 
and  the  fact  is  probably  r-o,  that  the  vessel  was  libelled 
pending  the  présent  action  in  the  Superior  Court.  It  was,  how- 
ever a  proceeding  in  reia,nni\  not  against  plaintiff' personally. 
It  would  h  ive  been  no  answer  in  that  proceeding  for  plaintiff 
to  bave  alle^^ed  that  he  had  no  interest  in  the  vessel,  that,  by 
virtue  of  the  insurance,  the  loss,  the  abandonment  and  tlio 
îicceptance  thereof,  the  vessel  had  become  the  property  of 
defenilants.  If  the  défendants  thoufflit  fit  to  libel  their  owii 
vessel  for  salvage,  it  was  no  conciU'n  of  plaintift's,  noi'  was  lie 
bound  to  appear.  He  could  not  bave  defended  that  suit 
without  aile(i;inîî  that  he  had  an  interi^st  in  the  ves.sel,  and 
thereb}'^  prejudicing  bis  ovvn  action  on  the  policy  and  lus  con- 
tention that  défendants  had  accepte<l  the  abandonment. 
Crocker  st;i.tod  tliat  MacCrejfor  was  never  instructed  to  accept 
an  al)andonment,  and  that  abondonments  couM  be  accepted 
(mly  at  the  head  office  and  by  writing  ;  but  MacGregor  was 
instructed  to  look  after  the  intere^ts  of  the  Company,  and.  if 
bis  acts  in  pursnance  of  those  instructions,  coupled  with  tlie 
non-repudiation  of  the  notice  of  abandonment,  amounted  to 
an  acceptance,  or  were  évidence  from  which  an  acceptance 
inight  be  inferred,  défendants  are  bound  by  tliose  acts.  The 
question  as  to  whether  the  abandonment  bas  been  construc- 

(1)  4  B.  Monroo'p  Reports  (Kentucky),  p.  S41. 
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tively  nccopted  is  a  mixed  question  of  law  and  fact.  Unt'ortu- 
natt'lv,  we  bave  not  the  reasons  of  the  ir.ajority  of  tlie 
iudffes.  ïheir  Ijordships  are  of  opinion  tliat  the  acts  of 
(IctVtulîints,  l>y  their  agent,  MacGregor,  in  regard  to  the  vessel 
lifter  notice  of  abandonnient,  and  especially  their  repairing 
the  vessel  and  retaining  it  in  their  possession  froni  the  tinie 
when  it  was  raised  up  to  the  time  of  their  libelling  it  in  the 
Vice-Aihiiiralty  Court,  without  repudiating  that  notice  or 
iiiforniing  phiintiffas  to  the  character  in  which  they  were 
iictiiig,  were  évidence  of  an  acceptance  of  tlie  abandon  ment. 
They  woidd  not  reverse  the  concurrent  décisions  of  two 
courts  upon  a  (juestion  of  tact,  except  upon  the  clearest  con- 
viction that  tliey  were  wrong.  In  the  présent  case,  they  are 
of  opinion  that  the  courts  were  correct  in  finding  that  tlie 
abandonnient  was  accepted.  Their  Lordships'  view  upon  tins 
part  oF  the  case  would  be  the  saine,  even  if  McCuaig  had  not 
t'oi'warded  the  notice  of  abandonment  to  the  head  office 
before  ihe  18th  of  june.  Then,  as  to  the  effect  of  that  accep- 
tance, it  \vas  contended  that,  as  thei'e  was  no  loss  for  which 
détendants  were  liable,  the  notice  of  abandonnient  Avas 
inopenitive,  and  that  the  acceptance  of  it  could  not  couvert  a 
partial  loss  for  which  défendants  were  not  liable  into  a  total 
loss  for  which  they  were  liable.  Articles  2521  and  2522  of  the 
Civil  (À)de  were  refei-red  to,  and  it  was  urged  that  there 
could  be  no  lo.ss  within  the  nieaning  of  the  Code,  unless  it 
was  caused  by  an  event  insured  against.  Mr.  Justice  Badoley 
was  oF  that  opinion,  and  he  considered  thnt,  at  most,  there 
was  oiily  a  partial  loss,  which  eould  not,  inider  articles  2544 
and  2545,  be  converted  into  a  total  loss  by  notice  oF  abandon- 
nient, That  learned  judge  said  :  "  Implications  of  acceptance 
are  not  favoured,  and  can  bave  no  efî'ect  or  validity  in  contia- 
vention  of  the  positive  fact  upheld  hy  article  2545  of  the 
actual  reeovery  of  the  stranded  vessel."  He  was  also  of 
opinion  that  the  fact  of  the  restoration  and  recovery  of  the 
stianded  vessel  jirevented  abandonnient  ut  ail.  It  appeais  to 
their  Lordships  that  the  learned  judge  did  not  sufîiciently 
ailveit  to  the  distinction  between  a  mère  notice  of  aban- 
(loniiieiit  and  a  valid  abandonment.  or  a  notice  of  abandonment 
whicli  lias  been  accepted.  Their  Lordshi|)s  are  of  opinion  that 
the  ])iesent  case  did  not  fall  within  article  2545  upon  which 
Mi.lustice  Hadoley  .somuch  relio.d.  It  was  not  a  case  of  mei-e 
stranding.  The  vesst'l  could  not  bave  been  rai.sed  and  put 
into  a  condition  to  continue  her  voyage  to  the  place  of  desti- 
nation. Furthei-,  it  ap{)ears  to  their  Lordships  that  article  2545 
iiui->t  lie  read  in  conjunction  with  articles  2588,2548  and  2544, 
and  that  it  does  not  apply  to  the  case  of  an  abandonnient  which 
lias  Imh'h  accepted.  It  puts  the  case  of  stranding  vory  much 
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upon  the  saine  footing  as  that  upon  which  it  stands  under  the 
law  of  this  country.  Abandonnients  umde  and  accepted  are 
treated  of  in  article  2547.  It  is  there  said  :  "  Abandunnient 
made  and  accepted  is  équivalent  to  transfer,  and  thinof  aban- 
doned,  with  tlie  rights  pertaining  to  it,  becomes  froni  tbe  tinie 
of  abandoninent  the  property  of  the  insiirer.  The  acceptance 
nmy  be  eithor  express  or  implied."  Article  2549  of  the  C  Je 
was  intended  to  prevent  a  notice  of  abandonment  wlien  ac- 
cepted fi'oni  being  defeated  by  any  subséquent  event.  The 
Superior  Court  held  that  défendants  were  estopped,  by  the 
acceptance,  from  urging  against  plaintiff  objections  founderl 
upon  the  breaches  of  condition,  and  awarded  plaintiff  half 
the  amount,  viz.  S3500,  of  the  declared  value  of  the  vessel. 
The  Courtof  Queen's  Bench  (Mr  Justice  B/doley  dissenting), 
held  that  the  allégations  set  forth  by  plaintiff  in  his  déclara- 
tion included  an  allégation  of  acceptance.  were  fully  proved, 
and  that,  by  reason  thereof  and  of  the  abandoninent  accepted 
by  the  company,  plaintiff  was  entitled  to  recover  the  full 
amount  insured,  viz.  S5000.  Mr  Justice  MoNK  dissented  on 
the  question  of  amount  only.  He  considered  that  plaintiff  was 
entitled  to  recover  but  only  one  half  of  the  amount  insured. 
Their  Lordships  are  of  opinion  that,  by  the  acceptance  of  the 
abandonment,  the  défendant  became  liable  as  for  a  total  loss. 
In  Sïiiit/t  vs  R<)bertson{l)  it  was  held  that  the  insurers  could 
not  be  allowed  to  say  that  the  loss  was  not  total,  after  they 
had  ac«||uie.sced  in  the  abandonment  as  for  a  total  loss,  ami 
had  thereby  admitted  that  the  loss  was  a  loss  of  that  descrip- 
tion. In  that  case,  the  insurer  had  no  right  to  abandon,  but 
merely  a  right  to  give  notice  of  abandonment.  But  the  mo- 
ment the  notice  was  accepted,  the  abandonment  took  effect  : 
the  loss  immediately  became  tantanumnt  to  a  total  loss  ;  and 
the  insurers  were  percluded  from  relying  upon  the  subse(|Ut'nt 
l'ccovery  of  the  property,  becanse  they  were  not  allowed  to 
say  that  the  loss  was  not  total.  This  case,  a'«  it  appears  to  their 
Lordships,  gets  rid  of  the  objection  of  Mr  Justice  Badcjley  to 
the  form  of  plaintiff  s  déclaration.  He  says  :  "  Xow,  the  only 
loss  alleged  in  the  déclaration  is  that  '  ledit  navire  attrait  péri 
corps  et  hienu  dan»  le,  c/olfe  Saint  -  La  iirevt,  faisant  un  iutu- 
frajfe  entier  et  complet'  winch  is  the  absolute  total  loss  of  the 
Code  article,  where  the  tlnng  insured  is  wholly  destroyed  iind 
lost,  in  other  words,  submerged  in  the  gulf  of  St-Lawrence. 
As  matter  of  fact,  the  alleged  total  loss  is  not  true  and  has 
•been  disproved,  but  it  is  the  only  one  alleged,  and  the  insurers 
cannot  be  made  to  suffer  from  any  other  description  of  loss  or 
cause  of  action  than  that  charged  :  and,  in  .strict  justice,  appel- 
lant's  action  should  be  dismissed,  unless,  under  the  rnle  of 

(1)2  Dow.,  i).  474. 
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i)mctio(',  lie  should  elect  to  ainend  liis  déclaration  to  meet  the 
proot'  of  the  case,  which,  as  it  is,  adniits  of  no  effective  ahan- 
(loniiiL'iit  with  its  alleged  acceptance  as  set  out  in  tht  déclara- 
tion." Their  Lordships  would  deeply  regret  if  an  objection  to 
the  iiiere  form  ol"  the  déclaration,  which  does  not  afiect  the 
inerits  of  the  case,  should  conipel  then»  to  décide  against 
plaiiititt',  but  they  are  relieved  from  that  difficulty  by  the 
abovo-nientioned  case  in  the  House  of  Lonls,  in  which  it  was 
lieM  that  the  insurcrs,  after  acceptance,  could  not  be  allowed 
to  say  that  the  loss  was  not  total.  It  was  contended  that  the 
vessel  was  not  insured  at  the  tinie  when  she  was  lost,  as  the 
Insurance  did  not  extend  toaloss  in  the  gulf  of  8t.  Lawrence 
at'ter  the  15th  of  Noveuiber,  and  that  an  abandonment  can  be 
of  no  avail  when  there  is  no  insurance.  But  the  ve.ssel  was  in 
tact  insured  ;  the  loss  occurred  during  the  tinte  and  upon  a 
voyajjt;  de-scribed  in  the  policy,  but  there  was  a  breach  of  one 
ot"  the  warranties  or  conditions  expressed.  In  the  case  of  the 
C'niriiinati  Insurance  Coïhjxiny  vs  Bdkf.well  (2),  the  insur- 
ance was  ni"rely  against  a  total  loss.  But  it  was  held  tliat  the 
insurers  could  not,  after  acceptance  of  an  abandonment,  rely 
upcn  the  fact  that  the  loss  was  not  total,  and,  consequentl^', 
tliat  it  was  a  loss  within  the  terms  of  the  policy.  There  is 
no  distinction  in  principle  between  an  express  and  a  cons- 
tnictive  acceptance  of  an  abandonment.  The  effect  pi'oduced 
upon  the  rights  of  the  parties  is  the  saine  in  both  cases.  Sup- 
pose défendants,  upon  the  receipt  of  the  notice,  had  written 
to  plaintiff.  and  said  that,  as  the  loss  took  place  in  the  gulf  of 
St-Lawrence  after  the  loth  of  Noveniber,  they  did  not  consi- 
iler  tlieniselves  in  strictness  liable  to  make  good  the  loss  ;  that 
thoy  fouivj  upon  inquiry,  that  Routh,  their  agent  at  Montréal, 
through  whom  the  insurance  was  etJected,  was  under  the  im- 
pression that  that  part  of  the  warranty  which  declared  that 
tliu  ve.ssel  was  not  to  be  in  the  gulf  of  St-Lawrence  after  the 
15th  of  November  applied  merely  to  the  case  of  its  going 
wo.st,  and  that,  under  those  circumstances,  they  did  not  con- 
sidur  it  right  to  avail  themselves  of  the  breach  of  warranty  ; 
tliat  they  accepted  the  abandonment  and  would  inake  the 
liust  they  could  for  themselves  of  the  salvage,  and  would  settle 
lis  for  a  total  loss.  Or,  suppose  they  had  gone  further,  and 
statod  that  they  concurred  with  Routh  in  his  construction  of 
tlie  policy,  and  that  they  accepted  the  abandonment.  Sup- 
pose that,  after  they  had  raised  the  vessel,  they  had  sold  lier 
for  SIO.OOO  in  excess  of  the  salvage  expenses,  it  is  clear  that 
plaintitf  could  not  hâve  turned  round  and  claimed  the  full 
aniount  of  the  proceeds  of  the  vessel  upon  the  ground  that  the 
|oss  was  not  caused  by  a  risk  insured  against,  and  that  lie  ha'l, 

('.'i  4  l>.  Moiiroe's  Keports  (Keutucky),  p.  541. 
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consequenfcly,  no  right  to  give  notice  of  the  abandonrncnt.  If 
plîiintirt'could  net  hâve  treated  the  abandonment  as  a  nuUity, 
siire'v  défendants  cannot  be  allowed,  after  acceptance,  to  rely 
upon  a  breacli  of  the  warranty  or  condition  of  whieh  thoy  hiùl 
full  notice  at  the  ti me  oftheir  acceptance  of  the  abandonment. 
Estoppels  are  inutual.  If  the  niouth  of  one  party  is  closiid,  sci 
aiso  is  that  of  the  other.  By  the  abandonment  and  the  accept- 
ance of  the  abandonment,  the  mattc  was  closed.  The  whole 
interest  of  phiintitf  m  the  thing  abandoned  was  transfered  to 
défendants,  and  became  their  property  (Article  2547).  Tlieie 
are  many  cases  in  whicli  it  may  be  very  doubtful  whether,  in 
point  of  hxw,  the  particular  facts  amount  to  a  breach  of  war- 
ranty. But  if,  after  a  constnictive  total  loss  and  notice  of 
abandonment,  the  insurer,  with  full  knovvledgeof  ail  the  facts, 
accepts  ihe  notice  of  abandonment,  he  cannot,  when  called 
upon  U  •  ^'"  the  amount  insured,  resile  and  rely  upon  a  breach 
oi"  wit  .•,  The  etfect  of  acceptance  is,  as  remarked  by  Ar- 
nouk'  j'  c  cpressed  by  Boulay  Paty  (1)  —  "  Par  leur  aircj^)- 
fat  ion  volontaire  il  sed  fait  un  pacte  entre  les  parties  qui  a 
tout  -/' ;i/"e"  (2).  The  only  remaining  question  is  as  to  the 
amount  GO  hici.  j>i<iinfcitî"is  entitled.  Jean-Baptiste  Vigneau 
proved  that  lus  brothcr,  Benjamin  Vigneau,  vvho  was  the  cap- 
tain  of  the  vessel  an  1  was  lost  in  lier,  told  liim  that  he  was  in 
debt  to  plaintitf,  that  he  had  given  him  a  guarantee  for  the 
debt,  and  had  authorizeil  him  to  insure  the  vessel  Bahineait 
and  Gaiulrij  in  his  own  name,  to  the  end  that  it"  the  vessel 
should  be  losb,  plaintitf  might  receive  the  whole  of  the  insui- 
ance  money  and  pay  himself  the  amount  which  Benjamin 
Vigneau  owed  him.  Their  Lordships  consider  that  the  déclara- 
tion of  the  deceased  against  his  own  interesù  was  évidence 
sutîicient  to  prove  that  the  plaintitf  was  authorized  by  Benja- 
min V^isxneau  to  insure  the  half  of  the  vessel  which  belonged 
to  him,  and  to  veceive  the  amount  in,sured.  This,  coupled  with 
the  interest  which  the  plaintitf  had  in  the  other  half  of  the 
vessel,  entitled  him  to  insure  the  whole  vessel,  and  to  recovor 
the  full  amount  insured.  Mr  Justice  BaDGLEY  appears  to  liave 
overlooked  the  évidence  of  Jean-Baptiste  Vigneau,  when  he 
stated  that  hi.s  interest  in  the  insurance  money  rlid  not  exceed 
one-half  share  thereof.  It  is  clear  that  an  agent  who  insuns 
for  another  with  his  authority  may  sue  in  his  own  name  (3), 
The  mortgage  did  not  atfect  the  plaintitf  s  right  to  insuro  for 
the  full  amount  of  the  value  of  the  vessel.  The  vessel,  uf  the 
value  of  it,  may  be  the  only  means  which  he  bas  of  payinj; 

(1)  C'ours  (le  Droit  C'omin.  tit.  1!,  seu.  4,  vol.  4,  p   .'WO. 

(2)  Arnoulil,  on  ^tariiu'  Insurance,  4th  éd.,  p.  859,  note, 
(3'  l'hilli))»  on  Inisurancu. 
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the  niortgage  debt.  Their  Lordships  are  of  opinion  tliat  tho 
jiulffiiu'iit  of  the  Court  of  Queen's  Bencli  was  correct,  and  they 
will  luiinbly  advise  Her  Majesty  to  affinn  it,  witli  costs  of 
tins  iippeal.  (14  J.,  p.  273  ;"iy  /.,  p.  281  ;  5  R.  L.,  p.  579,  et 
(i  Laiv  lier,.,  P.  a,  p.  224) 
Solicitors  for  the  appellants,  MM.  BiscHOFr,  Bompas  and 

HiSCIIOFK. 

Solicitors  for  the  re.spondent,  Mr  W.  H.  Ahhukst. 


EVIDENCE.-LANDLORD  PRIVILEGE. 

Circuit  Court,  Montréal,  15th  Deceniher,  I.SG9. 

Corani  Toruance,  J. 

AiîciiiisALD  et  al.  vu  Shaw,  and  McDonald  H  viv,  interven- 
iiig  parties. 

lldd  :  \.  That  the  sale  of  a  safe,  by  a  hotel-kee)]er  to  a  trader,  to  wlioin 
tl:o  Ibriner  wa.s  indeUed  for  groceries  furnislH'd,  is  a  commercial  matter 
iiiulor  C.  8.  L.  C,  cap.  82,  soc.  18,  aiul  can  be  proved  by  witriesses. 

'1.  Tliat  a  hmdiord'H  gage  on  tlie  eflects  in  tlic  prcmiscs  leased  will  not 
pievont  the  sale  of  the  efl'ects  to  a  thiid  party,  oven  when  lent  is  due, 
iiiiless  tlie  luiidlord  seizes  and  proseentes  theseizure  tojuiigment. 

Peu  Curiam  :  This  case  is  before  the  Court  on  the  nierits 
of  a.v't.sfV'  rcvevdiratiov  and  an  intervention.  The  défendant 
lias  not  pleaded.  On  the  7th  J)eceniber,  18GcS,  the  intervening 
party,  Mary  McDonald,  granted  a  lease  to  Henry  Lanipen, 
Ijourdiiig  house-keeper,  of  the  preniise-s  known  as  the  Victoria 
liouse,  for  a  rcnt  of  li!>2400  per  antunn.  During  the  existence 
of  the  lease,  about  the  2!)tli  January,  J8G9,  Lanipen  sold  and 
(Iclivered  to  plaintiH's,  in  pajMuent  of  a  bill  for  groceries,  a  safe 
which  was  in  the  leaaed  preniises.  On  the  2nd  February,  1809, 
Mary  McDonald  sued  out  a  writ  of  6aisie-(ja()erie  par  droit 
di' xnifc.  against  Lainpen,  for  .^GOO  rent  accrued  on  the  Ist 
February.  This  saisie-(ja()ey'ie  was  not  returned  into  court, 
owiujj  to  a  settlenient  alleffed  to  bave  been  niade  between 
Mary  McDonald  and  Lanipen.  But,  under  the  saisie,  the  safe 
was  taken  out  of  the  po.ssession  of  plaintifts  and  finally  plact  d 
Ity  Mary  McDonald  in  the  hands  of  défendant.  The  plaintiHs, 
011  the  21.st  May,  18G9,  attached  the  safe  as  their  property,  in 
tlic  hands  of  défendant.  Mary  McDonald  bas  intervened  in 
tliis  suit,  setting  up  the  lease,  the  indebteness  of  Lanipen  for 
rcnt,  for  over  S400,  her  lien  on  the  safe,  as  one  of  the  meubles 
mnililiins  of  the  premises,  and  a  settlenient  between  herself 
luid  Lainpen,  after  the  ftaisie-f/ayeric,  by  wliich  settlement, 
slie  Was  allowed  to  keep  the  safe  in  part  payment  of  lier  rent  ; 
tliut  the  safe,  and  other  things  in  the  premises,  were  not  suf- 
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ticient  to  pay  said  nmt,  and,  in  order  to  prevent  costs  of  fol- 
lowing  up  the  suit  sur  saisie-ffdçferie,  Lainpen  handed  over 
said  sat'o,  to  the  female  petitioner  to  be  disposed  ot',  at  auctioii 
or  otherwiso,  for  the  payment  ot'  said  rent,  according  to  ils 
snfficiency  :  "  that,  tliereupon,  she  placed  it  in  the  store  ot"  dét- 
endant, as  an  auctionec  r,  to  be  stored  there,  for  her.  until  déf- 
endant coiild  and  would  sell  it  at  auctionfor  said  pui'pose.and 
the  sanie  still  romains  there,  fj(t(jé  as  aforesaid  for  said  rent, 
and  she  hath  rij];ht  to  hold  the  sanie  until  said  rent  is  paid  bj' 
sale  of  said  safe  or  othervvise."  The  conclusion  of  the  pétition 
in  intervention  vvas  to  the  eti'ect  that  slie  nnfjht  be  allowed  tu 
intervene,  and  take  up  the  fait  et  (uuise  for  défendant,  to  plead 
to  plaintiffs  action  as  she  inight  be  advised  and  protect  lier 
rights.  She  then  pleaded  to  the  action,  setting  up,  in  etfect, 
the  matters  alleged  in  the  intervention,  adding  further  that 
the  safe  vvas  her  property,  and  that  she  had  a  right  to  hold 
the  same  until  payment  of  the  rent.  The  prayer  of  tins  plea 
was  that  the  saixie  rHvendication  niight  be  set  aside,  and  the 
action  dismissed.  The  plaintiH's  hâve  iyled  an  answer  in  law 
to  the  plea  of  the  intervening  party,  and  the  chief  reasons 
alleged  in  support  of  it  are  that  the  plea  does  not  show  any 
right  of  proprietorship  in  the  safe  in  Mary  McDonald,  and 
that  the  pretended  transfer,  by  Lainpen  to  her,  vvas  vvithout 
the  consent  of  plaintiffs  vvho  vvere,  before  the  saisu',  in  adniitt- 
ed  possession  of  the  safe  as  proprietors.  The  plaintiffs  fui'ther 
pleaded  the  sale  to  theni  of  the  safe  by  Lanipen,  the  seizure 
by  the  saisie-fiai/erie,  and  that  the  saifiie-(fa(/eri<i  was  never 
returned  into  court  or  adjudicatod  upon,  but  vvas  discontinued 
l)y  an  agreeinent  betvveen  Lainpen  and  Mary  McDonald: 
"  that  plaintiffs  cannot  now  in  any  nianner  or  forni  bo  held 
atf'ected  or  be  deprived  of  their  right  in  the  safe,  whether  the 
reniaining  effects  vvere  more  than  sufficient  to  secure  the  pay- 
ment of  any  rent  accrued,  accruing  or  to  accrue  to  the  iuter- 
venants,  ami  that  no  transfer  or  attempted  transfer  of  the  safe 
vvas  includei  in  any  agreeinent  or  ever  made  toinferveixnif'i  ; 
that,  even,  if  any  privilège  of  (/(ij/e  had  existed  Uf)on  the 
safe  in  favour  of  intervenants,  the  same  was  lost  and  ahan- 
doned  l)y  reason  of  the  discontinuance  of  the  action  of  siainu'- 
gagerie."  The  court,  after  a  carefnl  examination  of  the  évi- 
dence, is  of  opinion  tbat  the  identity  of  the  safe,  and  posses- 
sion by  plaintitï's,  undor  a  sale  froin  Lampen  to  them,  aliout 
the  2nth  January,  is  proved  by  Lampen,  and  that  proof  is 
allowed  by  C.  S.  L.  C,  cap.  <S2,  sec.  18.  ^iary  McDonahl,  on 
her  part,  has  proved  the  indebtedness  of  Lampen  for  rent,  on 
the  Ist  February,  for  lii^COO  ;  that  the  safe  was  in  tlie  preniises 
leased  as  gaip'  for  the  rent,  ami  that  the  other  furniture  was 
insufticient  .security,  but  she  has  not  proved  the  settlenient 
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witli  Lumpen.  In  fact,  the  process  of  saisie-gagerie,  under 
wliich  tlio  sai'e  was  taken  ont  of  the  possession  of  plaintifis, 
was  alitindonecl.  The  court  sees  a  honafide  sale  and  delivery 
to  plaintitfs,  about  the  29th  January,  which  vested  the  prop- 
crty  i"  theni,  aubject  to  the  gage  of  the  landh)rd,  if  the  priv- 
ilt'g'.'  was  exercised  within  8  days  after  removal  froni  the 
Iciist'd  premises.  Under  thèse  ci  rcu  m  stances,  has  Mary  Mc- 
Donald an  absolute  right  to  hold  the  safe  against  plaintiffs, 
iind  pray  for  the  dismissal  of  their  action  ?  The  court  is 
against  the  pretension  of  the  intervening  parties. 

Tlie  judgment  is  as  follows  :  "  The  court,  having  heard 
plaintitt's  and  the  intervening  parties  on  the  merits  of  the  con- 
testation raised  by  the  intervening  parties  to  the  action  and 
misie  revendication  of  plaintiffs,  having  heard  the  parties, 
aiso,  on  the  motion  of  the  intervening  parties,  that  the  évi- 
dence of  the  witness,  Henry  Lampen,  so  far  as  it  attempts  to 
provf,  by  verbal  testiniony,  a  sale  of  the  safe  t'roni  Lampen  to 
{ilaintift's,  as  being  not  a  commercial  matter,  and  also  the  pay- 
iiient  of  the  rent  due  by  Henry  Lampy  to  the  intervening 
party,  Mary  McDonald,  as  being  a  larger  sum  than  S50,  be 
rejected  from  the  record  ;  considering  that,  by  C.  S.  L.  C, 
cap.  82,  sec.  18,  the  sale  of  the  safe  by  Lampen  to  plain- 
tifis could  be  proved  by  verbal  testi'i.ony  ;  considering  also 
that  the  payment  of  rent  under  the  lease  between  Lampen 
and  Mary  McDonald  could  not  be  proved  by  verbal  tes- 
timony  ;  doth  dismiss  so  mnch  of  said  motion  as  has  réfé- 
rence to  the  proof  of  said  sale,  and  doth  grant  that  part 
of  the  motion  which  has  référence  to  the  proof  of  payment 
of  rent  ;  considering,  further,  that  plaintiffs,  on  or  about  the 
29th  January,  1869,  bought  and  obtained  delivery,  without 
t'nuid  on  their  part,  of  the  said  safe  i'rom  Henry  Lampen 
subjcct  to  the  privilège  of  Mary  McDonald  as  lessor,  if  that 
privilège  were  exercised  l»y  saisie-gagerie  par  droit  de  suite, 
or  otlierwise,  within  eight  days  next  after  the  said  safe 
was  romoved  from  the  leased  premises  ;  considering  that  the 
writ  (^f  sdisie-gagerie,  sued  out  by  Mary  McDonald,  on  the 
ôtli  F<,'bruary,  18(59,  under  which  she  took  possession  of  the 
safe,  was  never  returned  into  court  or  adjudicated  upon,  and 
there  is  no  proof  that  plaintiffs  hâve  been  lawfully  dispos- 
se.ssed  of  said  safe  ;  considering  that  Mary  McDonald  hath 
failed  to  establish  that  she  is  entitled  to  the  conclusions  of  her 
intervention,  or  pleas  to  plaintiffs  action,  doth  dismiss  the 
intervention  and  plea,  with  costs  (1)."  (14  J.,  p.  277) 

C.-P.  Davidson,  for  the  plaintiffs. 

DoiiKRTY  and  Doherty,  for  the  intervenants. 

(1)  Tliis  jiulgnieiit  was  confiiined  in  Review,  28th  June,  1870,  Bekthklot, 
•'.,  Mai  KAV,  J.,  iiiid  Bkaudky,  J. 
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COMMISSION  ROOATOIRE. 

SuPEUiou  Court,  Montréal,  22nd  May,  1869. 
Coram  Torrance,  J. 
Hahvey  vs  Phillips. 

Held:  That  an  application  by  a  défendant  for  a  commigmon  rngaknn 
niust  bo  made  within  the  delay  specitied  in  art.  308of  the  Code  ofCivil 
Procédure,  and  will  not  be  granted  afterwards,  except  on  spécial  cause 
sliown  and  in  the  discrétion  of  the  judge.  The  absence  of  the  party  ou 
a  trip  abroad  is  not  a  valid  reuson  for  not  applying  in  tinie  for  a  com- 
mission. 

This  was  a  motion  to  revise  the  ruling  at  enquête  of  Mr. 
Justice  Mondelet.  The  case  had  been  duly  inscribed  for 
enquête  for  the  (ith  April,  1869,  when  plaintiff  closed  his 
enquête.  On  the  4th  of  May,  1869,  défendant  applied,  by 
motion,  for  a  conunisfiion  rogo taire  to  examine  certain  vvit- 
nesses  at  Hamilton,  in  the  Province  of  Ontario.  The  application 
was  supported  by  affidavits,  establishing  that  the  commission 
was  necessary,  and  that  défendants  absence  in  England  was 
the  cause  of  the  application  not  having  been  madc  within  the 
proper  delay. 

Mondelet,  J.,  rejected  the  motion  as  coming  too  late. 

Torrance,  J.  :  The  application  ought  to  hâve  been  nmdc 
within  4 days after  plaintift's  enquête  was  closed, and, althoucrh 
spécial  cause  lias  been  shown  by  attidavit,  the  court  lias  to 
exercise  a  discrétion  in  the  matter,  and  must  rtyect  the  appli- 
cation as  coming  too  late.  The  motion  to  revise  Judge  Mox- 
delet's  ruling  is  consequently  dismissed.  (14  /.,  p.  279) 

Carter  and  Hatton,  for  Plaintiff'. 

J.-J.-C.  Abbott,  Q.  C,  for  défendant. 


PR0CEDnRE.-COirrESTATION  LIEE. 

Cour  Supérieure,  en  revision,  Montréal,  31  mai  1870. 
Coram  Mackay,  J.,  Torrance,  J.,  Beaudry,  J. 
HuTCHiNs  et  al.  vs  Fraser  et  al. 

Jugé:  Que  la  contestation  est  liée  par  une  réponse  générale  à  une  ex- 
ception, et  qu'ancune  réplique  n'est  recevable.  (1) 

Les  demandeurs  réclamaient,  par  leur  action  intentée  devant 
la  Cour  de  Circuit  pour  le  district  de  Saint- François,  à  Sher- 

(1)  Art.  148C.  P.  C. 
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lirooko,  la  somme  de  S103.75.  Le  défendeur  plaida  une  excep- 
tion lie  paiement.  Les  demandeurs  produisirent  une  réponse 
jrt'iit'rale,  et,  en  même  temps,  leur  articulation  de  faits.  Le 
londt'iiiain,  le  défendeur  fit  .signifier  un  avis  de  motion  aux 
(leiiiaiideurs,  pour  faire  rejeter  l'articulation  de  faits  comme 
étuiit  ])roduite  trop  tôt  et  irrégulièrement,  les  défendeurs  pré- 
tendant qu'ils  avaient  le  droit  de  produire  une  réplique  a  la 
ré[)unso  générale.  Le  10  décembre  1869,  la  Cour  de  Circuit,  à 
Siierltrooke,  Shout,  J.,  a  reiwoyé  la  motion,  avec  dépens.  Les 
dcniandeui's  ont  porté  ce  jugement  devant  la  Cour  de  Revision, 
à  Montréal. 

Peu  Cukiam  :  Il  s'agit  de  savoir  s'il  y  avait  besoin  d'une 
réplique  à  une  répon.se  générale  faite  h  une  exception  de  paie- 
ment, de  manière  à  empêcher  l'articulation  de  faits  avant  la 
production  de  cette  réplique.  L'art.  148  C.  P.  C.  déclare  (jue  la 
contestation  est  liée  sans  cette  replicjue.  Jugement  confirmé. 
(1)  (14  J.,  p.  280) 

L.-H.  Davidson,  avocat  des  demandeurs. 

IvES  und  HovEY,  avocats  des  défendeurs. 


TESTAHENT.-LEGS. 

ConiiT  OF  Queen'.s  Bench,  Montréal,  7th  Septomber,  1870. 

Coram  Duval,  C.  J.,  Cauon,  J.,  Drummond,  J.,  Badgley,  J., 
and  LoiiANGER,  J.  ad  hoc. 


Robert  Hehvey,  ès-qiudité,  défendant  in  the  court  below, 
appellant,  and  WILLIAM  Hervey,  plaintif!'  in  the  court 
below,  respondent. 

Ildd:  Where  a  bequest  was  made  in  the  followinpr  words  :  "  I  hereby 
will,  devise  and  beqnoath  "£125  to  my  ward,  William  Hervey,  to  be 
appropriated  to  the  finishing  of  his  éducation,"  and  the  éducation of  the 
li'iratee  was  completed  at  the  testator's  expense  before  the  death  of  the 
lattor,  tliat  the  aecomplisliment  of  the  object  for  whioh  the  legacy  was 
jriven  before  the  testator'fi  death  did  not  relieve  the  exécuter  from  pay- 
ing  tiie  legacy. 

This  appeal  was  from  a  judgment  of  the  Court  of  Review, 
at  Montréal,  confirming  a  judgment  of  the  Superior  Court 
there,  w  hereby  défendant,  appellant,  was  condemned  to  pay 
£125,  as   the   amount  of  a   legacy  bequeathed  to  plaintif!', 

1 1  )  La  contestation  est  liée  par  la  demande,  lea  exceptions  et  les  réponses 
aux  exceptions,  quand  ces  réponses  sont  générales  et  ne  contiennent  aucun 
fiiit  lion  articulé  dans  la  demande.  Art.  148  C.  P.  C.  (Cochrane  et  cd,  va 
Honnie  et  al.,  C.  S  ,  Montréal,  27  avril  1809,  Tokkance,  J.,  13  J.,  p.  168,  et 
H)U.  J.  11.  Q.,p.  232) 
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roHpondent,  in  tlic  liwt  will  und  tostiiment  of  James  Her- 
vi'y,  in  the  t'ollowin^  words  :  "  I  lien^hy  will,  devise  and  lic- 
(jUeatli,  ont!  Imndred  and  twenty-fivo  pounds  to  my  wurd, 
William  Horvoy,  youn^ost  son  of  niy  cousin,  tlio  lat«;  .laini's 
Hiirvey,  to  ho  appropriated  to  the  Hnishinj;  oF  his  éducation." 
The  appellant  was  sued  in  the  court  IxjIow,  as  well  in  liis 
capacity  of  sole  executor  of  the  last  will  and  testament  ..i 
James  Horvey,  as  in  his  capacity  of  le^atee,  in  his  own  rif^dit, 
for  one  half  of  the  succession  of  the  testator,  and  of  fiduciary 
legatee  of  the  residue  of  the  other  half,  with  remainder  to 
appellant's  children.  He  pleaded  :  Ist  that,  in  and  by  the  said 
will  be(iueathin^  .%500  to  plaintitt',  it  was  specially  mentioned 
and  dedared  that  the  said  sum  was  intended  for  the  finishin^ 
of  the  éducation  of  plaintitf  ;  that  the  will  was  made  in  I.Sô7, 
when  plaintifF  was  about  14  years,  and  that  the  testator  died 
in  April,  1864, when  plaintiff  was  about  21  years;  tliat,  at  tlio 
time  of  the  testator's  der.th,  the  éducation  of  plaintiff  liad  beeii 
entirely  finished,  and  at  the  expense  of  the  testator,  and  that 
the  object  of  the  legacy  had  been  entirely  accomplished  ;  and 
that,  in  conseciuence,  plaintiff  was  not  entitlod  to  demand  the 
same  froni  défendant  ;  2nd  plea:  that  ])laintiff  was  indebted  to 
testator  in  a  niuch  larger  sum  than  the  amount  of  legacy,  and 
that  the  same  was  compensated  tluîreby.  'l'hc  respondent 
answered  that  it  was  not  a  condition  of  the  legacy  that  it 
should  only  be  valid  and  be  paid  in  event  of  his  éducation  not 
being  complète»!  at  the  time  of  the  testator's  death  ;  that,  on 
the  contrary,  it  was  given  absolutely  and  without  condition  : 
and  that  the  words  "  to  be  appropriated  to  the  finishing  of  his 
éducation  "  merely  expressed  the  wish  of  the  testator  as  to  the 
mode  in  which  the  money  becpieathed  should  be  appropriated 
by  the  legatee  ;  that  the  éducation  of  respondent  was  Hnished 
long  before  the  testator's  death,  and  that,  if  he  had  desired 
that  the  legacy  should  not  take  effect,  he  would  hâve  revoked 
it  ;  and  that,  in  fact,  since  the  testator's  death,  appellant  had 
repeatedly  adinitted  the  legacy  to  be  due  and  made  propo- 
sitions for  its  payment.  And  that  with  regard  to  the  alleged 
indebtedness,  it  had  never  existed.  The  resuit  of  the  testimony 
adduced  may  be  summed  up  as  foUows  :  The  testator  was  an  old 
bachelor,  residing  at  Brockville;  respondent  and  his  brother 
and  sister  lived  with  their  niother,  the  widow  of  a  cousin  of 
the  testât  )r,  at  Chicago;  and,  at  the  request  of  the  testator, 
came  to  Brockville,  to  live  with  him,  as  membersof  his  family, 
residing  with  him  in  that  character  from  1851  to  the  time  of 
his  death  in  the  year  1864.  During  this  period,  they  were 
treated  by  the  testator  in  every  respect  as  if  they  were  his 
children.  He  provided  them  with  everything  they  wantod, 
sent  them  to  school,  and  acted  towards  them  in  every  way  as 
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a  piircTit  wouUl  do.  Beinp  a  busincsK  nuiii,  ami,  as  thc  wit- 
iK'ssrs  stateil,  vory  particulur  in  ascertainin^  what  becainc  ol" 
his  iiiDiiey,  incinoranda  or  «'utries  wern  iiuule  in  his  hooks  of 
iiccount  froin  day  to  day  <»t'  ail  his  expendituri>  in  the  clothinff, 
niiiiiitt'nanct'  and  éducation  of  thèse  childnin  :  and  it  was  the 
('i)trit's  so  niade  which  wore  relied  upon  by  appellant  as 
indicrttin^  an  indebtedness  by  l'espondent  to  hini.  After  the 
(Iciith  of  the  testator,  appellant  Viecanie  the  sole  actinfif  executor 
of  the  estate,  he  beinp,  at  the  sanie  tinie,  the  absolute  owner 
of  oiie  half  of  it  as  a  bequest,  and  thc!  owner  of  the  residue  of 
tlie  other  half,  subject  to  a  reversionary  intereat  in  it  in  favor 
of  liis  children.  Beinjç  possessed  of  the  est Mte  in  thèse  capacities 
he  was  ap])lied  to  by  the  children,  ùi  ï>i\  or  of  each  of  wlioiii 
a  lH'(|Uest  was  iiiade  by  the  will  siniilar  to  that  in  favor  of 
ivspoiident,  for  paynient  of  their  respective  legacies.  The 
apiiL'llant  Hrst  made  a  proposition  to  them  for  payment,  which 
was  iiot  aecepted  ;  and  after  further  delay,  action  was  bronght 
to  rocover  the  arnount. 

Judjjnient  was  rendered  by  Mr..  Justice  MoNK,  9th  July, 
1(S()(S,  in  favor  of  plaintifT,  as  follows:  "  Considering  that 
plaintiff  hath  established  the  niaterial  allégations  of  1  ils  décla- 
ration, Miid  that  défendant  hath  failed  to  prove  tlie  matters 
and  things  alleged  in  his  pleas,  and  that  plaintiff  ought  not 
hy  reason  of  such  matters  and  things  to  be  barred  and  pre- 
vented  from  obtaining  the  conclusions  of  his  déclaration  ;  doth 
(lismiss  sai<l  pleas  and  doth  condemn  défendant,  in  his  said 
capacities,  to  puy  and  satisfy  to  plaintiff  tlie  sum  of  $500, 
aniount  of  the  legacy  bequeathed  to  plaintifî',  by  James  Her- 
vey,  in  and  by  his  last  will  and  testament  made  and  signed 
in  the  form  of  an  olograph  will,  and  bearing  date  the  7th  day 
of  Mardi,  1H57,  with  interest  from  the  eleventh  of  (Jctober, 
bS(i7,  date  of  the  service  of  process  in  this  cause,  until  actual 
payaient,  and  costs  of  suits." 

Tliis  judgment  was  confirmed  in  review,  31st  March,  1869, 
ToKHAXCE,  J.,  and  Beaudry,  A.  J.,  Mondelet,  J.,  dissenting. 

MoNDELET,  J.,  dissented  in  review  on  the  ground  that  the 
logacy  was  for  a  particular  object,  and  the  object  having  been 
acconiplished,  the  legacy  lapsed. 

ToRKANCE,  J.,  for  the  majority  of  the  court,  held  that  the 
ucconiplishment  of  the  object  for  which  the  legacy  was  given, 
before  the  death  of  the  testator,  did  not  relieve  the  executor 
froMi  the  responsibility  of  paying  the  legacy.  In  support  of 
tliis  opinion  the  learned  judge  cited  "  Redfield,  on  Willa"  : 
That  courts  of  equity  wonld  not  compel  the  legacy  to  be 
applied  to  the  spécial  purpose  in  the  will  mentioned.  In  Bar- 
tim  vs  Cooke,  it  was  decided  that,  if  a  legacy  were  bequeathed 
to  an  infant,  to  be  nsed  for  a  particular  purpose,  and  it  oould 
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not  be  8o  applied,  it  would  nevertheless  be  due,  to  be  applied 
in  aome  other  manner.  As  to  the  plea  of  couipensation,  it  was 
not  available.  The  late  James  Hervej',  as  appeared  t'rom  his 
accounts,  was  a  very  careful  man  and  inarked  every  item  of 
his  expenditure  with  exact  précision,  but,  although  lie  kept  an 
account  of  the  advances  made  to  plaintifF,  there  was  no  proof, 
or  even  probability,  that  be  intended  to  charge  them  against 
him. 

Henry  Stuart,  Q.  C,  for  appellant  :  The  allégation  of  the 
first  plea,  that  the  object  of  the  legacj'  had  been  accomplished, 
was  established  by  the  admission  of  plaintitf  that  his  éduca- 
tion was  completed  at  the  time  of  the  testator's  death,  whicli 
occurred  in  1864).  The  bequest  was  made  in  1857,  when  the 
plaintiff  was  at  school,  and  intended,  as  the  will  clearly 
expresses,  to  finish  the  edxication  ;  tne  object  of  the  testa- 
toi"  being  clearly  that  plaintiff,  in  the  event  of  his  death, 
should  continue  his  éducation,  and  he  thereby  provided  means 
for  that  purpose  ;  a  very  limited  amount  for  children  of  ten- 
der  âge,  shewing  that  the  testator  did  not  contemplate  libem]- 
ity,  but  merely  to  secure  thèse  distant  relatives  an  opportun- 
ity  of  supporting  themselves  when  their  éducation  should  he 
finished.  The  éducation  having  been  finished  at  the  expense  of 
the  testator,  before  his  death,  the  intention  of  the  legacy  having 
been  attained  at  the  testator's  cost,  the  legacy  lapsed  by  the 
accomplishment  of  the  object  for  which  it  was  made.  As  to  the 
second  plea,  it  is  abundantly  proved  that  the  debt  is  due  hy 
the  plaintifF;  in  fact,  the  plaintiff  admits  under  examination 
that  the  entries  are  correct.  The  attempt  to  construe  the  legacy 
into  an  intentional  gift,  or  releaso  of  the  debt,  by  the  alléga- 
tion that  the  repayment  of  the  advances  was  never  intended  to 
be  enforced,  cannot  be  maintained.  The  waiver  of  the  right  to 
demi.nd  the  payment  of  monies  furnished  is  not  tobe  inferrod 
from  the  fact  of  the  legacy.  The  debt  has  been  clearly  proved, 
and  it  is,  of  course,  impossible  to  présume  a  gift,  or  release,  or 
a  waiver  of  any  right.  The  law  on  tins  point  ndmits  of  no 
doubt  :  "  Where  a  creditor  bequeaths  a  legacy  to  his  debtor, 
"  and  either  does  not  notice  the  debt,  or  mentions  it  in  such  a 
"  manner  as  to  leave  his  intention  donhtful,  and  after  his 
"  death  the  securities  for  debt,  if  any  exist,  are  found  uncan- 
"  celled  among  the  testator's  propcrty,  the  Courts  of  E(]uity 
"  do  not  consider  the  legacy  to  the  debtor  as  necessarily,  or 
"  even  prima /(«-V',  a  release  or  extinguishment  of  the  drlit  '" 
(2  Wiltianis,  ov  Executors,  part  3,  lib.  3,  ch.  2,  sec.  9,  p.  l.SOfl, 
8th  éd.).  The  appellant  submits  that,  under  thèse  circnnis- 
tances,  the  plea  of  compensation  ought  to  hâve  been  main- 
tained, and  the  legacy  declared  set  off  ami  extinguished  l'y 
the  debt  owing  to  him.  The  défendant  would  again  refer 
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to  Williams,  on  Executors,  p.  1310,  where  the  law  on  this 
point  is  distinctly  stated  :  "  Where  a  legatee  is  indebted  to  the 
"  teHtator,  the  executor  may  retain  the  legacy,  either  in  part 
"  or  i'ull  satisfaction  of  the  debt,  by  way  oi  set  off.  And  it  bas 
"  been  lield  that,  in  a  suit  by  a  legatee  to  obtain  payment  of 
"  the  legacy  out  of  the  assets  of  the  testator,  in  a  due  course 
"  of  iuhninistration,  the  executor  nmy  retain  so  rcuch  of  the 
"  legacy  as  is  sufficient  to  satisfy  a  debt  due  from  the  legatee 
"  to  tlie  testator,  although  the  reniedy  for  such  debt  was,  at 
"  the  tinie  of  the  death  of  the  testator,  barred  by  the  Statu  te 
"  of  Limitations." 

J.-J.-C.  Abbott,  Q.  C,  for  respondent  :  As  regards  the  pre- 
tension  that  the  legacy  was  compensated,  respondent  insists 
that  no  indebtedness  towards  appellant  was  created  by  the 
fact  that  the  testator  maintained  and  educated  the  children 
whik;  residing  with  him  ;  no  intention  of  being  repaid  thèse 
sums,  or  of  denianding  or  exacting  repayment,  appearing  ever 
to  hâve  exist'-'  'n  the  mindof  the  testator.  In  fact,  it  would 
appeav  from  tho  t^vidence  that  he  stood  of  his  own  free  will 
towards  the  children  in  loco  parentis  ;  and  had  no  more  idea 
oF  charging  them  with  the  expenses  of  their  bringing up  than 
a  parsnt  would  hâve  had.  The  évidence  on  this  point  is  very 
oxplieit  and  decided.  J.-M.  Lawder,  who  was  apparently  an 
intiiiiate  friend  of  the  testator,  and  who  was  in  his  employ  and 
had  charge  of  his  books,  and  was  aware  of  the  nature  of  the 
relation  between  the  widow  and  her  children  and  the  testator, 
states  that  the  testator  always  expressed  his  affection  for 
respondent  and  his  brother  and  sister,  declaring  that  he  cared 
for  them  as  much  as  if  they  were  his  own  children  ;  that  he 
would  l)ring  them  up  as  his  own  children  ;  and  that,  as  long 
as  ho  had  a  house,  he  would  share  it  with  them.  And  he 
explains  the  reason  why  the  items  expended  upon  the  children 
wero  entered  at  ail.  namely,  that  the  testator  was  a  very  parti- 
cular  man  in  business  ;  kept  a  very  exact  account  of  everything 
speiit  :  and  insistod  upon  having  every  half-penny  that  was- 
paid  out  properly  entered.  But  he  déclares  tnat  so  far  as  he 
conld  ascertain  the  intentions  of  the  testator,  he  never  enter- 
taiiied  '  --idea  of  his  nephews  being  called  upon  to  refund  the 
aiiiount  expended  in  their  bringing  up.  Jane  Lawder,  another 
nièce  who  lived  with  him  a  considérable  number  of  years, 
and  between  whom  and  himselfgreat  confidence  existed,  gives 
tho  sauie  évidence  and  speaks  of  conversations  with  him,  in 
whieh  he  declared  that  he  looked  upon  them  as  his  own 
children,  and  spoke  of  them  as  having  them  with  him  as 
inembors  of  his  family.  She  also  had  received  benefits  from 
tîio  testator  in  the  way  of  sums  spent  for  her  maintenance 
and  éducation  :    and  thèse  sums  were  entered  as  were  those 
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spent  tor  respondent  ;  but  no  attempt  in  her  case  was  made 
to  set  off'  thèse  expenses  against  her  legaey,  nor,  as  she  déclares, 
could  there  hâve  been  any  such  intention  in  the  case  of  her 
cousins,  one  of  whom  is  respondent.  This  évidence  is  confirtned 
by  the  witnesses  for  appellant,  James  Hervey,  and  Jonathan 
Findlay.  The  respondent,  therefore,  contends  that  no  pres- 
uniption  of  indebtedness  arises  from  thèse  circumstances,  but 
that,  on  the  contrary,  the  testiraony  and  the  presumptions 
arisiug  from  it  are  alike  in  favor  of  the  intention  of  the  testator 
to  bestow  gratuitously  upon  the  destitute  family  of  his  relative 
the  care  of  their  persons  and  their  éducation.  With  regard  to 
the  pretension  of  appellant  that  the  legaey  was  given  for  the 
sole  purpose  of  educating  respondent,  he  contends  that,  in 
fact,  the  will  does  not  assign  that  as  a  condition  of  the  legaey, 
but  states  it  in  the  form  of  a  direction  or  wish  as  to  lis 
application.  The  bequest  is  not  to  an  executor  or  trustée  for 
the  purpose  of  being  expended  in  a  particular  way  ;  it  is  iiiade 
direct  to  the  legatee,  not  with  any  condition,  but  followed  by 
a  simple  request  or  direction  that  the  legatee,  should  ap- 
propriate  it  in  a  particular  manner.  The  devise  therefore  is 
absolute  and,  as  respondent  submits,  cannot  be  controlled  by 
any  reason  assigned  for  it,  or  by  the  expression  of  any  wish 
of  the  testator  as  to  the  mode  in  which  the  legatee  might 
choose  to  spend  it.  The  statement  in  the  concluding  part  of 
the  bequest  that  it  is  to  be  appropriated  to  finishing  the 
éducation  of  the  legatee  is  not,  in  the  language  of  the  French 
writers,  la  cause  finale  et  déterminante  of  the  legaey; 
it  is  merely  la  cause  impulsive,  and  it  is  universally  laid 
down  that  there  is  a  broad  distinction  between  the  eflfect 
given  to  thèse  two  causes  ;  for  one  may  serve  to  annul  a 
bequest,  the  other  never  can.  Moreover,  it  is  well  said  by  a 
late  writeron  this  subject  :  "  Si  le  testateur  n'a  point  usé  de  la 
faculté  de  révoquer,  il  est  censé  avoir  persévéré  dans  la  même 
volonté  jusqu'à  sa  mort."  And  a  commentator  on  Zachariœ 
puts  this  pertinent  question  :  "  Qui  sait,  en  efet,  si,  même  en 
l'absence  delà  cause  exprimée,  le  donateur  n'aurait  2x1s  j\nt 
la  donation  ?  The  respondent  contends  that,  in  this  instance, 
though  the  testator  may  hâve  had  for  an  object  to  assist 
respondent  in  completing  his  éducation,  there  is  nothing  to 
shew  that  he  intended  his  bequest  to  lapse  in  the  event  of 
respondent's  éducation  being  completed,  or  that  he  intended  it 
to  be  diminished  pro  tanto,  if  his  éducation  could  be  finished 
for  a  less  suin  of  money  than  the  amount  of  the  legaey.  As  to 
the  pretension  of  compensation,  respondent  urges  that  there 
is  no  évidence  of  the  existence  of  any  debt  by  which  the 
legaey  could  be  compensated.  And  he  refers  to  the  off'ers  of 
settlement  by  appellant,  to  shew  that  he  had  admitted  tiie 
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position  of  respondent  long  previous  to  the  bringing  of  the 
action.  And,  being  himself  the  proprietor  of  the  estate  to  be 
affected  by  those  admissions,  they  are  binding  upon  him. 

Baikjley,  J.  :  James  Hervey,  by  bis  will,  bequeathed  a 
monoy  legacy  to  plaintiff,  siated  in  the  will  to  be  for  his 
éducation.  The  legatee  was  educated  by  the  testator,  who  died 
long  after  the  legatee  had  completed  his  éducation,  and  had 
even  been  taken  into  the  service  of  his  relative.  The  legacy, 
as  niatter  of  course,  only  became  open  at  the  testator's  death, 
long  after  the  intent  of  it  had  gone  by.  The  testator  before 
his  death  had  not  changed  his  will  as  to  the  legacy,  but  it 
seeins  that,  being  a  nian  of  business,  he  regularly  charged  in 
his  account  books  whatever  he  paid  out  either  for  himself  or 
for  any  of  his  family,  and,  among  others,  he  charged  to  the 
legatee  from  his  early  childhood  what  he  had  expended  in 
bringing  him  up,  his  clothing  and  éducation.  The  residuary 
legatee  has  set  this  ofFagainst  the  legacy,  but  it  is  distinctly 
proved  that,  in  entering  thèse  expenses  in  his  books,  the  test- 
ator never  intended  to  niake  the  children  repay  him  and 
frequently  declared  so.  The  judgment  appealed  from  is  correct 
and  the  appeal  must  be  dismissed. 

DuvAL,  C.  J.,  concurred.  The  pretension  of  the  execxitor, 
appellant,  was  untenable,  and  respondent  was  undoubtedly 
entitled  to  receive  the  legacy. 

Judgment  confirmed  unanimously.  (14  J.,  p.  290) 

Henry  Stuakt,  Q.  C,  for  the  appellant. 

J.-J.-C.  Abhott,  Q.  c,  for  the  respondent. 
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POWERS  OF  MUNICIPAL  CORPORATIONS. 

SuPERiOR  Court,  Montréal,  30th  September  1870. 
Coram  Torrance,  J. 

ForHNlER  DIT  PrÉFONTAINE   V8   La    CORPORATION  DU  CoMTÉ 
DE   ChAMBLV. 

7/(7(?;— That,  wliere  a  by-law  of  a  mnnicipal  counoil  of  a  connty  ap- 
pointer a  roniDiittee  to  acquire  land,  and  contrnet  for  the  oonstniotion 
tliereciti  of  a  "  court-houne,  registry  office  and  tire-proof  vanlt,"  snch 
coinniittee  exceeded  its  powers  in  contracting  for  the  construction  of  a 
"  piihlic  hall,  court-hoHse,  rejristry  office,  and  fire-proof  vault,"  even 
thmijrh  the  ctct  etipulated  in  the  by-law  was  not  exceedecf  ;  and  no  action 
will  lie  againNt  the  corporation  on  such  contract,  the  corporation  iiavin^ 
notilied  the  contracter  that  they  would  not  liold  theinselves  responnible 
for  imy  work  done  under  the  contract. 

Torrance,  J.  :  This  is  an  action  of  damages  by  a  contractor 
against  the  corporation   of   the   county   of   Chambly.     The 
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déclaration  of  plaintiff  sets  forth  that,  at  a  quarterly  meotinw 
of  the  council  of  the  corporation,  held  on  the  12th  Septcin])er, 
186G,  a  by-law  was  passer!  for  the  purchase  of  land  and  the 
construction  of  a  regfistry  office  and  court-house,  and  for  the 
construction  and  keeping  of  a  fire-proof  vault  for  the  préserv- 
ation of  the  archives  of  the  registry  office  and  court  ;  tliat  a 
committee  of  three  was  named  by  the  council  to  acquire  land 
at  Longueuil  for  the  construction  of  a  building  for  a  registry 
office  and  court-house,  "  à  telles  considérations,  charges,  clau- 
ses et  conditions,"  that  the  committee,  or  a  mnjority,  should 
think  proper  ;  that  the  committee,  or  a  majority,  waa,  by  the 
by-law,  authorized  to  cause  to  be  constructed  for  the  council, 
and  at  its  cost,  on  the  land  it  should  acquire,  a  suitable  build- 
ing, either  in  brick  or  stone.  with  a  fire-proof  vault,  &c.  ;  that 
this  committee  was  composed  of  D.-Gédéon  Larocque,  Jean- 
Baptiste  Jodoin  and  Toussaint  Bétournay,  ail  members  of  the 
council,  provided,  nevertheless,  that  the  committee  shouH  not 
bind  the  council  for  more  than  S2000  ;  that  this  committee 
and  plaintiff,  on  the  llth  December,  1866,  made  an  agreement 
for  the  construction  of  the  building,  and  the  price  was  to  be 
§4850,  if  défendants  drew  money  from  the  government,  and 
S2000  in  the  other  case  ;  but,  in  any  case,  défendants  were 
not  to  pay  more  than  $2000,  for  the  fabrique  of  Longueuil 
gave  défendants  the  land  required,  with  an  old  stone  house 
giving  sufficient  materials  for  the  new  building,  and  promised 
to  pay  défendants  SSOO,  and  adding  the  government  monoys, 
$1550,  the  total  sum  was  S4350  ;  that  plaintiff  began  the 
fulfilment  of  his  contract  ;  but,  on  the  31st  December,  LSfifi, 
défendants  directed  their  secretarj?^  to  notify  plaintiff  to 
discontinue  his  work,  as  the  council  would  not  be  responsible 
for  it,  and  a  notification  was  accordingly  made  on  the  2ii(l 
January,  1S67  ;  that  on  the  5th  February,  1867,  plaintiff 
notified  défendants  that  he  had  begun  the  work,  bought  stone 
and  wood.  and  transported  it  to  the  place,  and  emplnyod 
workmen,  and  protested  against  them  for  ail  damages  ;  and 
défendants  having  persisted  in  their  resolution,  plaintiff  could 
not  exécute  his  contract,  and  défendants  are  bound  to  indom- 
nify  him  for  delays,  for  loss  incurred  by  him,  and  gain  wliich 
he  was  preventeci  from  making  ;  and  he  lias  a  right  to  an 
indemnity  for  the  non-construction  of  the  entire  buiMing, 
which  he  estimâtes  at  SlOOO  ;  and  he  has  a  right  to  deinand 
another  sum  of  $1000  for  expenses  incurred  by  him  in  the 
purchase  of  materials,  their  transport,  and  the  wages  of  work- 
men, and  loss  of  time,  &c.  The  conclusion  was  for  $2000,  with 
a  résiliation  of  the  contract  of  the  llth  of  December,  ISIÎG: 
but,  if  défendants  should  «^fter  to  allow  plaintiff  to  continue 
the  work,  then   the  conclusion  was  for  $1000  damages  and 
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costs.  'l'iie  défendants  pleaded  a  variety  of  matters  and,  ivter 
idid,  tliat  the  cominittee  exceeded  theii*  authority  nnder  the 
liv-law,  which  did  not  anthorize  the  construction  of  a  public 
hall,  and  that  the  contract,  in  several  other  respects,  deviated 
fioin  the  authority  given  by  the  by-law.  The  important 
question  submitted  to  the  court,  is  whether  the  conimittee 
appointod  to  do  the  work  exceeded  their  authority.  The  by- 
law  in  question  contains  thèse  words  :  "  En  conséquence,  qu'un 
comité  composé  de  3  membres  soit  nommé  par  ce  conseil, 
afin  (l'acquérir,  pour  le  conseil  municipal  du  comté  de 
Chanibly,  et  aux  frais  d'icelui,  un  terrain  situé  au  village 
de  Longueuil,  chef-lieu  du  comté  de  Chambly,  dans  un 
endroit  convenable  pour  construire  une  bâtisse  'pour  le 
bureau  d'enregistrement  dudit  comté  de  Chambly,  et  pour 
nve.  covr  (h  justice  de  comté,  dans  ce  comté  ;  à  telles 
considérations,  charges,  clauses  et  conditions  que  le  comité  ou 
la  majorité  du  comité  jugera  à  propos,  ou  accepter  tout  terrain 
qui  pourra  être  offert  au  comité  gratuitement  et  à  telles  con- 
sidérations, charges,  clauses  et  conditions  qu'il  jugera  à  propos, 
et  (jue  le  comité  ou  la  majorité  des  membres  du  comité  soit  et 
est,  par  le  présent  règlement,  autorisé  à  passer  actes  à  cet  effet  ; 
que  le  comité  ou  la  majorité  des  membres  du  comité  soit  et  est, 
])ar  le  présent  règlement,  autorisé  de  faire  construire,  pour  le 
conseil  municipal  du  comté  de  Chambly  et  aux  frais  d'icelui 
une  bnfisse  convevahle  sur  le  terrain  qu'il  acquerra,  soit  ev 
pierre  ou  en  brique,  (tvec  une  voxite  d'une  dimension  conve- 
nal)le,  à  l'épreuve  du  feu,  pour  y  mettre  en  sûreté  les  archives 
dudit  bureau  d'enregistrement,  et  d'une  cour  de  justice  de 
comté  dans  ce  comté  ;  que  ladite  bâtisse  sera  construite  de  la 
dimension  et  de  la  manière  qui  seront  jugées  convenables  par  le 
comité,  on  par  la  majorité  dos  membres  du  comité,  qui  est,  par 
le  présent,  autorisé  à  faire  faire  ladite  bâtisse  à  telles  con- 
ditions et  de  la  manière  que  ledit  comité  ou  la  majorité  des 
membres  d'icelui  jugera  à  propos."  Further  on,  the  by-law 
says  ;  "  Enfin,  que  le  comité  .soit  composé  de  (Jédéon  LaRocque, 
Jean-lîaptiste  jodoin  et  Toussaint  Bétournay,  tous  membres 
de  ce  conseil  ;  et  que  tout  ce  que  les  membres  du  comité  ou  la 
majorité  d'ieeux,  feront,  pour  les  tins  ci-dessus,  et  notamment 
pour  l'acquisition,  la  construction  et  l'entretien  d'un  bureau 
d'eniogistrement  dans  ce  comté  et  d'une  cour  de  justice  do 
comté  ])()ur  ce  comté,  et  pour  la  construction  et  le  maintien 
d'une  voûte  à  l'épreuve  du  feu,  pour  la  conservation  des  ar- 
chives (lu  bureau  d  enregistrement  de  ce  comté  et  de  ladite 
cour  (le  justice  de  ce  ccanté,  soit  et  est  par  le  présent  règle- 
ment ratifié  par  ce  conseil.  Pourvu  toujours  (|Ue  ledit  comité 
n'engage  pas  ce  conseil  pour  une  somme  plus  forte  que  celle 
de  ^'iOiH),  à  être  prélevée  .sur  les  propriétés  imposables  de  la 
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municipalité  dn  comté  de  Cliambly."  It  will  be  noticed  tliat 
the  authority  ^iven  to  the  committee  by  the  council  is  "no- 
tamment pour  l'acquisition,  la  construction  et  l'entretien  d'un 
bureau  d'enregistrement  dans  ce  comté,  et  d'une  cour  de  jus- 
tice de  comté  pour  ce  comté,  et  pour  la  construction  et  le 
maintien  d'une  voûte  à  l'épreuve  du  feu,  pour  la  conservation 
des  archives  du  bureau  d'enregistrement  de  ce  comté  et  de  la 
cour  de  justice  de  ce  comté."  Under  this  authority,  what  was 
the  action  of  the  committee  ?  They  made  an  agreement  witli 
plaintiff",  by  which  he  bound  himself  to  construct  a  building 
referred  to  in  a  plan  and  spécification,  "  avec  entente  et  expli- 
cation entre  les  parties,  que  les  plan  et  devis  de  ces  ouvrages 
seront  divisés  en  trois  parties  pour  les  deux  premiers  étages,  et 
en  une  seule  partie  pour  le  dernier  étage,  de  22  pieds  chacune, 
la  première  partie  pour  l'usage  de  la  cour  de  justice,  pour  le 
comté  de  Chambly,  la  deuxième  partie  sera  pour  celle  du  bu- 
reau d'enregistrement  <lu  conité  de  Chambly,  et  la  troisième 
partie  sera  pour  ctile  d'une  salle  publique  à  l'usage  de  la  pa- 
roisse de  Longueuil,  tel  que  le  tout  est  mentionné  et  spécifié 
aux  plan  et  devis."  Hère,  under  an  authority  for  the  con- 
struction of  a  building  for  a  registry  office,  court-house, 
fire-proof  vault,  the  contract  entered  into  by  the  committee, 
and  which  plaintiff  relies  upon,  is  for  the  construction  of  a 
building  containing  registry  office,  court-house,  fire-proof  vault, 
and  public  hall  for  the  use  of  the  parish  of  Longueuil.  Apart 
from  the  question  of  cost  of  the  building,  which  is  net  now 
discussed  by  the  court,  the  corporation  may  bave  excellent 
reasons  for  objecting  to  the  combination  of  a  public  hall, 
which  they  did  not  ask  for,  with  a  registry  office,  court-house 
and  fire-proof  vault.  The  court  con)es  to  the  conclusion  that 
the  corporation  cannot  be  bound  by  the  contract  declared 
upon  by  plaintiff,  whose  action,  therefore,  must  be  dismissed. 

ïhe  judgment  is  as  follows:  "The  court,  considering  that 
the  committee  appointed  by  the  règlewevt  of  date  12th  Sep- 
tember,  1866,  exceeded  the  powers  conferred  upon  thein  by 
said  règlement,  by  the  contract  which  they  entered  into  with 
plaintiff  for  the  construction  of  a  building,  containing  a 
"salle  pahlique,"  as  well  as  the  " burenii- d'enregislrevtml" 
and  "  cour  de  judice,"  doth  maintain  défendants'  fîrst  plea, 
pro  tanto,  and  dismiss  plaintiff's  action  and  demamlc  with 
costs."  (14/.,  p.  275) 

MoREAU  and  Ouimet,  for  the  plaintiff. 

Edward  Carter,  Q.  C.,  f<M-  the  défendant. 
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SUPEUIOR  Court,  Montréal,  30tli  Septetnber,  1870. 
Corain  Mondelet,  J. 

\ViN'XiN(J  et  al.  vs  Lehlanc  et  al. 

Ileld:  Tliatthe  bail,  iinder  art.  825  C.  P.  C,  for  a  défendant  arrest- 
ed  uiider  ntpiait  ad  respondendum,  are  caution.'!  judiciaires  and  liable  to 
cimtrainlc  pur  corpn  tocompel  payment  of  a  judginent  againut  thein  on 
tlieir  bond. 

On  theSth  June,  1868,  plaintiffs  instituted  an  action  against 
E.-C.  FriLser,  l'or  .1iîl818,  accompanied  by  captas  ad  reuponden- 
ilinii,  under  which  Fraser  was  arre.sted.  On  the  25th  June, 
1868,  Fraser  was  released  from  custody,  having  given  bail 
under  art.  825  C.  P.  C.  (C.  S.  L.  C,  c.  87,  s.  10).  The  sureties  • 
were  C.  Leblanc  and  A.  Blache  (now  défendants).  The  bond 
was  in  the  usual  fcrm,  the  bail  undertaking,  jointly  and 
severally,  "  for  and  on  behalf  of  E.-C.  Fraser,  that  he  will 
"  surrender  hiniseli  into  the  custody  of  the  sherijfi'  of  this 
"  district,  whenever  required  so  to  do,  by  any  order  of  said 
"  court  or  of  any  one  of  the  judges  thereof  made  as  by  law 
"  provided  ;  or  within  one  month  after  service  upon  him 
"(Fraser)  or  upon  theni  (Leblanc  &  Blache)  of  such  order, 
"  and  that,  in  default  of  his  so  doing,  he  will  pay 
"  plaintiffs  their  debt,  interest  and  costs  ;  and,  in  the  event 
"  of  Fraser  not  so  surrendering  himself,  or  paying  as 
"  aforesaid,  they  (Leblanc  à;  Blache),  hereby,  jointly  and 
"  severally,  promi.so  and  undertake  to  pay  to  plaintiffs  their 
"  debt,  interest  and  costs  to  the  extent  of  $2,400."  On  the 
27th  April,  1869,  judgment  was  rendered  against  Fraser  for 
the  aniount  sued  for,  interest  and  costs,  and  the  capias  declared 
valid.  Fraser  failed  to  fyle  a  stateinent  of  his  aflairs,  as 
rotiuired  by  art.  766  C.  P.  C.  (C.  S.  L.  C,  c.  87,  s.  12),  and 
was,  on  the  2nd  June,  1809,  under  sanie  section  of  C.  S.  L.  C, 
c.  87,  and  art.  766  C.  P.  C,  ordered  to  be  imprisoned  in  the 
commou  gaol  for  six  months,  and  an  order  to  the  sheritf  issued 
iicconlingly.  Fraser  having  fled  the  country,  copies  of  the 
order  was  served  upon  the  bail,  with  notices  requiringthetn  to 
produce  and  surrender  hini  to  the  sheritt",  as  required  by  the 
order  aiul  as  their  bond  stipulated.  They  failed  to  do  so  within 
the  inunth  limited  in  the  bond,  and  plaintiffs  then  instituted 
tliis  action  against  the  bail,  on  the  bond,  for  the  recovery  of 
their  judgment  against  Fraser,  interest  and  taxod  costs,  as  well 
iistliose  incurred  on  the  order  to  imprison,  and  they  also  prayed 
for  ivntrainte   par    rorps.     Judginent   was   rtmdered    20th 
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October,  1869,  in  their  favour,  ex  parte,  for  the  suins  claiined, 
without  pronouncing  on  the  demand  for  contrahite.  Fi.  fa.  de 
bonis  issued,  but  the  sherift"  made  returns  of  nulii,  }kiw 
against  each  défendant  ;  their  property  having  disappcared 
since  the  exécution  of  the  bond.  On  the  27th  of  May,  1870. 
plaintitt's  obtained  a  rule  against  défendants,  in  thèse  ternis: 
"The  court,  etc.,  doth  order,  inasmuch  as  by  the  judgiuent 
"  rendered  2()th  October,  1809,  the  défendants  were,  jointly 
"  and  severally,  adjudged  and  condeinned,  as  caution  h  jadi- 
"  claires,  to  pay  and  satisfy  to  plaintitt's  the  sum  of  iJ2O99.H0, 
"  with  interest,  &c.,  inasmuch  as,  subsequently,  a  writ  of  Fi. 
"  fa.  de  bonis  issued  against  défendants,  for  the  recovery  of 
"  said  sums,  which  writ  bas  been  returned  with  return  of 
'' nuUa  bona  ;  inasmuch,  as  the  défendants  do,  jointly  and 
"  severally,  neglect  and  refuse  to  pay  plaintiffs,  tliough 
"  requested,  said  several  sums,  with  interest  and  costs  ;  and, 
"  inasmuch  as,  by  their  déclaration  in  this  cause,  plaintiffs 
"  duly  prayed  îovcontrainte  par  corps  agamst  the  défendants, 
"  and,  inasmuch  as  said  défendants  are  contraignahks  par 
"  corps  ;  that  a  writ  of  contrainte  par  corps  do  issue,  in  this 
"  cause,  directed  to  the  sheriff  of  Montréal,  ordering  said 
"  sheritt'  to  arrest  the  bodies  of  défendants,  and  each  of  theni, 
"  and  to  imprison  them  in  the  common  gaol  of  this  district, 
"  and  to  detain  them  until  they  pay  to  plaintiffs  said  suni  of 
"  !i?2099.80,  &c.,  and  costs  of  this  proceeding,  &c.,  nisi  causa, 
"  ITth  June,  1870."  Blache  having  left  the  country,  Leblanc 
alone  could  be  personally  served  ;  he  appeared,  by  counsel,  to 
show  cause  and  obtained  leave  to  tile  a  written  contestation, 
which,  after  alleging  certain  facts  to  invalidate  bis  bond  (of 
which,  however,  at  the  enquête  ordered  thereon,  he  adduced  no 
proof ),  further  set  forth  that  :  "  Les  cautions  (défendants)  ne 
sauraient  être  soumise  à  une  obligation  plus  considérable,  nia 
une  pénalité  plus  grande  (lue  celle  à  laquelle  fût  condamné  le 
débiteur  principal,  BVaser,  en  vertu  des  lois  sur  le  cautionne- 
ment, savoir  six  mois  de  prison,  pénalité  à  laquelle  était  con- 
damné le  débiteur  principal,  mais  non  à  la  prison  pour  un 
temps  indéterminé,  ou  jusqu'à  ce  qu'ils  aient  payé  la  dette, 
frais  et  intérêts  et  frais  subséquents,  tel  que  demandé  par  la 
règle  ;  "  que,  de  plus,  le  cautionnement  du  25  juin  1868  n'est 
"  pas  un  cautionnement  judiciaire,  et  que  les  cautions  ne  sont 
"  point  passibles  de  la  contrainte  par  corps."  Prayer  to  set 
aside  rule. 

J.-C.  Gagnon,  for  défendant  Leblanc  showing  cause,  argued 
that  défendant  is  not  liable  to  contrainte  par  corps.  Code 
"  Civil,  arts  2271,  2272.  "  The  persons  liable  io  contrainte  par 
"  corps  are  tutors  &c.  2.  Any  person  indebted  as  séqiwKtrc, 
"  guardian,  kc.,S.  Any  person  indebted  najadicial  suret  y,  kc." 
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"  He  is  not  caution  judiciaire."  Code  Civil,  art.  1980:  "Surety- 
"  ship  is  either  conventional,  légal,  or  judicial.  The  first  is  the 
"  resuit  of  agreernent  between  the  parties,  the  second  is  re- 
"  quired  by  law,  and  the  third  is  ordered  by  judicial  authority." 
Tlio  bail  in  this  case  wasclearly  not  ordered  by  any  judgment, 
but  Wiis  solely  the  resuit  of  thefree  willof  ail  the  parties  and, 
theret'ore,  not  caution  judiciaire.  2.  In  no  case  can  défendant, 
Ijtiiug  !i  surcty  (simple),  be  condenined  to  a  greater  penalty 
thau  the  principal  debtor.  Code  Civil,  art.  1933.  Fraser  was 
corult'iiined  to  six  months  iniprisoninent  only  ;  while  it  is  now 
.souglit  to  imprison  Leblanc  for  an«indefinite  period. 

K.-A.  Ramsay,  for  plaintiffs,  in  support  of  the  rule  :  1. 
Fraser  was  released  and  bail  was  put  in,  as  allowed  by  C.  P.  C, 
art.  iS2.5,  founded  on  C.  S.  L.  C,  c.  87,  s.  10  :  "  Any  défendant, 
arrostod  and  confined  in  gaol  under  any  writ  of  cap.  ad  resp., 
sluill  *  *  ♦  be  released  froni  .such  arrest  and  confinement,  if  lie 
ifives  good  and  sufticient  security  to  the  satisfaction  of  the 
ivurt  *  *  *  or  of  any  judge  of  such  court,  or  of  the  prothonotary 
tlioreof,  that  he,  the  défendant,  will  surrender  himself,  &c." 
This  procédure  was  established  in  the  interest  of  défendants  to 
avoid  tiie  delay  which  vvould  be  necessary  in  giving  notice  of 
a  pétition  to  put  in  bail  as  is  still  re(]uired  in  saisie  revendi- 
cation, &c.  The  statute  does  not  say  the  défendant  mast  put 
in  bail  (that  might  be  légal  suretyship  only),  but  that  he  shall 
be  released  if  he  gives  bail,  cOc,  i.  e.  if  he  chooses  to  do  so.  A 
défendant  must,  therefore,  in  each  case,  be  presumecf  to  ask  to 
be  allowed  to  enter  bail,  and  such  bail  ordered  in  terms  of  his 
request,  ail  notice  of  application  and  other  formalities  being 
waived  under  the  act.  The  putting  in  of  bail  is  optional  with 
défendant  ;  and  it  is  donc  with  the  leave  and  to  the  satisfac- 
tion of  the  court,  &c.  When,  after  the  justification  of  the  bail, 
the  court  is  satisfied  with  their  sufRciency,  it  is  presumed'  to 
order  that  those  oftered  and  so  approved  be  taken.  l'hey  are 
therefore  to  be  treated  as  cautions  judiciaires.  Bail  to  the 
Sheritt;  under  art.  828  C.  P.  C.  (C.  S.  L.  C,  c.  87,  s.  22),although 
not  given  to  the  .satisfaction  of  the  court  as  in  this  case,  were 
held  contraignable  par  corps.  Belle  v.  Côté  (1).  Plaintiffs  refer 
to  the  authorities  there  cited  which  apply  to  this  case.  2.  On 
defendunt's  2nd  point  :  Fraser  was  condemned  to  six  months 
iniprisonment  under  C.  P.  C,  art.  776,  C,  S.  L.  C,  87,  sec.  12, 
§  2,  for  neglecting  to  fyle  a  statement  of  his  afiairs  after 
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11)  Celui  qui  a  déposé  uu  cautionnement  au  shérif  en  faveur  d'uu  locataire 
arriti'  en  vertu  d'un  capiax  ad  re^ponatiulum,  pour  avoir  enlevé  ses  meubles 
lies  lieux  loués  et  les  avoir  cachés  dans  l'intention  de  ne  pas  payer  le  loyer 
•■cliu  et  (le  frauder  le  locateur,  est  une  caution  judiciaire  imssible  de  la  con- 
trainte par  corps.  ( Hdk  vs  Côté,  C.  C,  Montréal,  ."Jl  décembre  1868,  Bkau- 
DRY,  J.  A.,  13  J.,  p.  26,  et  19  R.  J.  R.  Q.,  p.  73) 
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the  capian  was  iiiaintained.  Leblanc  is  to  be  contralnf  jxir 
corp»  until  he  pays  tlie  judgment  agninst  hini,  not  for  tlmt 
pénal  negloct,  but  because,  being  caution  judiciairt',  lie  hns 
neglected  to  pay  a  judgmont  obtained  on  his  bond,  in  consé- 
quence of  bis  failure  to  surrender  Fraser,  in  terms  of  the  ordcr 
for  his  iinprisonnient.  The  grounds  of  détention  are  thereforu 
distinct,  and  the  article  cite»!  by  défendant  does  not  apply. 

The  defendant's  contestation  was  disrnissed  and  rule  inade 
absolute,  the  Hon.  Judge  reinarking  that  he  considered  the 
cane  clearly  one  of  caution  judiciaire.  (14  J.,  p.  298) 

ll.-A.  Ramhay,  for  plaintitts. 

J.-C.  Gaonon,  for  défendant  Leblanc. 


CONTRAINTE  PAR  CORPS. 

Sui'EUlOR  Court,  Montréal,  30th  Deceinber,  1870. 
Coram  Torrance,  J. 
WiNNiNo  et  al.  vs  Leblanc  et  al.,  and  Lehlanc,  petitioner. 

//eld  :  ïhat  arts  773  777  C.  P.  C.  apply  to  debtors  in  (tustody  on  mi- 
Iminle  pur  corpH,  as  well  as  to  those  detained  on  copia»  ;  and  that,  under 
art.  777,  sncli  debtor  cannot  obtain  his  disehar)ïe  until  four  montlis  iiave 
elapsed  from  the  filing  of  a  scliednle  and  déclaration  of  abandoiiiuont. 

A  rule  absolute  for  contrainte  par  coiys  was  made  (30th 
8epteinber,  1870)  against  défendant  Leblanc,  as  caution 
judiciaire.  Vide  .suprà,  p.  237.  On  19th  Deceinber,  1870,  Le- 
blanc fylcd  a  schedule  of  his  creditors  and  déclaration  of 
abandonment  {Bilan  et  Cession)  in  the  tenus  of  art.  7(i4  C. 
P.  C.  ;  and,  having  given  notice  thereof  to  plaintiffs,  Douïre, 
Q.  C,  23rd  December,  1870,  presented  a  pétition  for  his  dis- 
charge  froni  custody,  contending  that  he  had  coniplied  with 
ail  the  the  requireuients  of  law,  and  wasentitled  to  his  release 
at  once  under  art.  793  C.  P.  C. 

R.  A.  Ramsay,  for  plaintiffs,  opposed  the  application  for 
immédiate  release,  urging  that,  although,  under  art.  7î)3  C. 
P.  C,  the  debtor  so  imprisoned  "  may  obtain  his  discliarge  : 
"  4.  By  the  abandonment  of  his  property,  as  mentioned  in  the 
"  proceeding  section,"  j'et,  the  mode  of  such  discharge  inust 
be  governed  by  the  clauses  of  that  preceding  section  ;  that, 
thereunder  (art.  773  C.  P.  C.)  the  detaining  creditor  is  allow^d 
four  months  from  the  fyling  of  the  schedule,  when  the  deb- 
tor is  in  prison,  and  two  ye  '.rs  when  he  is  at  large  en  bail,  to 
contest  the  correctness  thereof;  and  that  the  debtor  is  not  en- 
titled  to  his  discharge   until   thèse  four  months  hâve  elapsed, 
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whilo  pliiintiffs'  contestation  of  tho  scliedule  may  bc  produccd 
lit  iiiiy  tiine  durin}^  that  terni,  and  then,  if  he  can  prove  lus 
(illt'i^ations  within  tliat  period  (art.  774  C.  P.  C),  the  defen- 
(liint  l)ec()ines  liable  to  i'urther  iuiprisonnient  undcr  nrt.  776. 
Tliat  it  is  only  after  those  four  nionths  that  the  release  can  1)0 
ohtaincd,  is  shewn  by  art.  777.  "If  the  allégations  of  the  con- 
"  tcstation  are  not  proved,  within  the  delays  above  mentioned, 
"  thr  court  or  judge  may  order  the  discharge  of  the  debtor." 
Tho  provi.sions  of  C.  S.  L.  C,  chap.  87,  froiu  which  the  articles 
of  tlii'  ('.  P.  C.  are  framed  (  Vide  authorities  of  the  coniniis- 
sioners)  are  even  cleorer  ;  section  13,  §  3  :  "  But  if  no  oniis.sion 
"  •  •  *  is  estal)lished  *  *  then  the  sait!  court,  &c.,  at  the  expi- 
"  rai  loi)  of  the  said  period  uf  four  monthn,  may  order  the  de- 
"  fendant  to  be  discharged  from  his  imprisonment." 

Dot  TUE,  Q.  C,  in  reply,  argued  that  the  clause  of  C.  S.  L. 
{.'.  cited,  applied  to  arrests  on  rapias  only  ;  as  did  also  the  art. 
776  C.  P.  C.  The  whole  .section  of  C.  P.  C.  (abandonment  of 
proporty)  applied  to  debtors  arrested  on  capias  alone  {Vide 
tlie  tirst  article  thereof,  763),  except  article  764,  relative  to 
tlie  fonii  of  the  schedule  and  abandonment,  which  was,  by 
the  article  793,  made  to  apply  to  prisoners  on  contrainte  ;  and 
the  latter  article  does  not  provide  for  any  longer  détention 
a?Kl  inust  be  held  to  contemplate  an  immédiate  release.  No 
distinct  enactment  of  this  four  months'  impri.sonment  being 
Iliade,  the  court  cannot  imply  it,  and  on  a  mère  implication 
rt'strain  the  liberty  of  the  subject. 

Pki{  Cuiuam.  The  petitioner  (défendant)  asks  for  his  libéra- 
tion. Ho  is  in  jail  to  answer  for  the  amount  of  the  judgment 
it'iidored  against  him.  The  plaintitis  object  that  he  has  not 
yet  heeii  in  jail  four  nionths,  which  they  claim  must  elapse 
iii'ter  the  fyling  of  his  statement  before  he  can  obtain  hi.s 
lilieration.  The  court  is  of  opinion  that  the  plaintifls'  objec- 
tion is  well  founded,  and  therefure  rejects  the  pétition.  (14  J., 

1).:W5) 
li.-A.  IIam.say,  for  plaintifls. 
DoLTUE,  DouTUE  and  DolïUE,  for  défendant  Leblanc. 
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JURIDIOnON. 


SuPERiOR  Court,  in  ciiambers, 

Montréal,  27tli  September,  1S70. 

Coram  Torrance,  J. 

Sénégal  et  al.  va  Vienne,  and  divers,  opposants. 

Held  :  Thnt,  by  C.  C.  P.,  art.  876,  taken  in  connection  witli  ('.  C.  T., 
art.  645,  a  jiuige  in  clinnibers  lias  jurisdiction  to  appoint  a  scqiu'Htnunr 
to  an  inimovable  s«i/.ed  umier  un  exécution  when  its  sale  Iibh  been 
stopped  by  an  opposition. 

Tlie  plaintiffs,  on  the  25th  August  last,  presontecl  a  potition, 
in  chanibers,  to  Mr  Justice  Torrance,  having  giren  notice 
prcviously  to  défendant,  for  tho  appointnient  of  a  sequestrator 
to  an  immovable  of  wluch  tlie  sale  under  an  exécution  iiml 
been  stopped  by  an  opposition.  The  article  C.  C.  P.,  art.  G4o, 
gave  jurisdiction  to  tlie  court,  in  this  niatter,  but  a  later 
article,  C.  C.  P.,  art.  87G,  says  that  ail  deniands  for  scc|uestr(i- 
tion  inay  be  presonted  to  the  court  or  to  a  judge.  Pétition 
granted.  (14  /.,  p.  335) 

DoRiON,  DoRiON  and  Geoffrion,  for  petitioner. 


SAISIE  D'IMMEUBLES. 

Cour  Supérieure,  en  Révision,  Montréal,  31  Octobre  1.S71. 

Coram  Mondelet,  J.,  Torrance,  J.,  Be'.udry,  J., 
SÉNÉGAL  vs  Vienne,  et  Vienne,  opposant 

Jugé:  1"  Qu'il  n'est  pas  nécessaire  que  le  proccs-verbal  d'une  saisit' 
immobiliùre  soit  fait  et  signé  sur  les  lieux  où  les  immeubles  sont  si- 
tués. (1) 

2°  Qu'il  est  valablement  fait  au  domicile  du  uaisi. 

Par  jugement  rendu  le  30  mars  1(S71,  la  Cour  Supérieutv  à 
Montréal  (Mondelet,  J.)  a  maintenu  l'opposition  à  'in  <^  i- 
nuler  du  défendeur.    Cette  opposition,  entre  aut  "■^ 

reposait  sur  le  suivant,  parce  qu'il  n'apparaît  pa.'-  pro- 

cès-verbal  de  saisie  immobilière,  que  le  député  sli      i   se  soit 
transporté  sur  aucun,  ni  sur  chacun  des  immeubles  y  <lé^ 
gnés,  pour  en  faire  la  saisie.  Cette  opposition  avait  été  eont 
tée  par  les  demandeurs  qui  portèrent  le  jugement  en  révision, 

(1)  C.  P.  C,  arts  6.'}7  et  638. 
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et  pivtciidiiH'iit  qu'il  iiV'st  pus  iirccHMiiiro  de  faire  cette  inen- 
tidii  iliuis  le  proct'S-vt'rhal,  ni  (m'il  n'est  pus  ndcessuiro  que  lo 
|ir(ici's-V('i'Iial  soit  l'iiit  et  si^iié  sur  les  lieiix  où  les  iiunieuWlea 
.sdiit  siiisis.  C.  V.  C,  art.  i'ùiH.  L'opposant  cita  à  l'appui  de  ses 
pivltiitions:  1  Pigeau,  éd.  1770,  pp.  700  et  701  ;  4  Feriière, 
('.;„-.  ('ont.  P.,  p.  llDô,  n^'  82;  Uavaut,  éd.  1788,  p.  282.  I^ 
('(Mil'  lie  Révision  ayant  entendu  les  parties  intirnui  lojuj^e- 
iiiriit  rendu  en  faveur  de  l'opposant. 

l'Kii  C'i'iUA.M  :  The  court  helow  niaintaincd  the  oppcsition 
(if  tlie  ilefeiidant  to  the  seizure  based  on  infornialities  in  the 
siizure.  The  hailill' need  not  <;o  to  each  inunovahle  ;  it  is  suf- 
ticii'iit  l'or  hini  to  write  the  description  of  each  of  theni  at  the 
ildiiiieile  of  the  défendant,  as  in  this  ca.se,  and  the  jud^uient 
011  tliis  up[)08ition  is  eonsetjuently  reverse»!. 

Le  jugement  est  comme  suit  :  "  La  Cour  Supérieure,  siégeant 
à  .Montréal,  comme  Cour  de  Révision,  con.sidérant  qu'il  y  a 
erreur  dans  le  juf^enufut  rendu  sur  l'opposition  de  Vienne,  le 
."iO  mars  1871,  par  la  Cour  Supérieure,  a  cassé  et  annulé  ledit 
jiii,a'iiient  ;  considérant,  de  plus,  que  les  moyens  invoqués  par 
Vieillie,  défendeur  et  opposant,  en  sadite  opposition,  sont  mal 
fuudés,  et  insuffisants  en  loi  et  en  fait,  et  que  les  allégués 
ilicelie  ne  sont  pas  prouvés  ;  rendant  le  jugement  qui  aurait 
dû  être  rendu,  a  renvoyé  ladite  opposition  avec  tous  les  dé- 
liens.  "  (3  R.  L,  p.  523) 

DoiiioN,  Doiuox  et  Geoffrion,  avocats  des  demandeurs. 

Cautier,  Tomin  ville  et  BÉTOL'RNAY,  avocats  de  l'opposant. 


PROCEDURE. 

Couu  DE  Police,  Québec,  19  juin  18G9. 

Présent  :  Son  Honneur  le  Juge  des  Sessions. 

Le  Capitaine  du  vaisseau  étranger  Axna-Delius  vs  MlCllAEL 
I'aulson. 

■l>Mj('  :  Que  les  parties  seules  on  représentées  p;ir  leurs  avocats  peuvent 
1  liiier  (levant  le.«  Cours  de  Police,  et  qu'elles  ne  peuvent  se  faire  repré- 
senter par  une  autre  personne. 

Dans  cette  cause,  le  greffier  de  la  cour  conduisait  la  pour- 
suite et,  sur  objection  de  la  part  du  défendeur,  il  a  dû  être 
reiupliicé  par  un  avocat.  (3  R.  L.,  p.  524) 

M.  CooK,  pour  la  poursuite. 

M.  \Vi      \N,  pour  la  défense. 
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ASSURANCE  CONTRE  L'INCENDIE. 


Cour  du  Banc  de  la  Reine,  en  appei-, 

Montréal,  20  septcml've  1873. 

Présent:    DuvAi-,  J.  en  C,  DuUMMOND,  J.,  Badgley,  J.,  dissi- 
dent, Monk,  j.,  dissident,  et  Tascheueau.  J. 

John  Whyte,  en  sa  qualité  de  syndic  à  la  faillite  do  Richakd 
Davies,  demandeur  en  cour  inférieure,  appelant,  et  The 
Home  Insurance  Company,  défenderesse  en  cour  infé- 
rieure, intimée. 

Jugé:  Que  le  cessi(,nnaire  d'une  police  d'assurance  contre  l'incendie 
est  soumis  aux  conditions  de  la  police  comme  l'assuré'  lui-mémo,  et  qu'il 
est  tenu  de  donner  les  avis  ot  de  fournir  la  preuve  du  sinistre  conime 
l'assuré  lui-même  y  était  tenu,  el  que,  si  les  avis  et  la  preuve  requis  par 
la  |X)lice  ne  sont  fournis  ni  par  l'assuré,  ni  par  le  cessionnaire,  ce  der- 
nier ne  pourra  recouvrer  le  mentant  de  l'assurance. 

Le  30  septembre  1870,  la  Cour  Supérieure,  à  l.iontréal,  Tok- 
rance,  j.,  a  rendu,  en  cette  cause,  jugement  maintenant  l'ac- 
tion du  demandeur  ès-qualité.  Voici  les  i-emarques  fait*"-'  par 
l'Honoi-able  Juge,  en  prononçant  le  jugement,  et  le  jugement 
mênje  de  la  cour  supérieure  : — 

ToRRAN(^E,  J.  :  This  is  an  action  on  a  fire  policy,  to  recovor 
S2,000.  It  was  instituted  on  the  8th  June,  18()9,  by  plaiiitiH", 
in  his  quality  of  assignée  to  Eilv:ard-Fleming  Miller.  Tlic 
déclaration  of  plaintif!' sets  forth  tliat,  on  the  12tlj  May,  18(i.S, 
a  policy  was  issued  by  défendants,  in  favor  of  Edward  Flem- 
ing Miller,  insuring  him  against  loss  or  datnag((  by  fire,  to  the 
amount  of  .^2,000,  namely  on  a  store  in  the  village  of  Ricli 
mond.  S  1,000,  -.nd  on  goods  therein  S^1,000  ;  that  previous  to 
28th  March,  18G8,  Miller  carried  on  business  in  partnersliip 
with  William-Scott  Miller,  under  the  nauic  of  VV.  S.  and  K.  F. 
Miller  ;  that,  during  the  partnersliip,  the  firm.  out  of  itsnssets, 
built  the  said  building  on  land  the  title  to  which  was  in  \V. 
Scott  Miller,  and,  when  the  firm  was  dissolved,  the  buildinfj 
was  its  property  ;  that,  on  the  said  28th  March,  the  firm  wn.s 
<lis.soIved,  and  W.-S.  Miller  transferred  to  E.-F.  Miller  ull  his 
right,  title  and  interest  in  said  building  and  stock,  for  u  con- 
sidération of  Si 750,  payable  in  three  notes,  the  first  for  8()0(), 
payable  in  one  year,  the  second  for  ^600,  payable  in  two 
years,  and  the  third  for  S550,  payable  in  three  years,  fi-oni  tlie 
28th  March,  18(58  :  that,  by  virtue  of  the  said  purchase  liy  K.- 
F.  Miller,  the  latter  becanie  and  was  the  substantial  owiut  of 
the  sai<l  building, nnd  had  an  insuralile  interest  therein  attlie 
tin»e  of  efiecting  the  insurance,  and,  thereafter,  until  ils  des- 
truction, which  took  place  by  tire  on  28th  Septiinber,  IHCN. 
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when  the  gooda,  savinor  the  value  oi*  about  $200,  were  also 
(lestv())'e(l  ;  that,  at  the  time  ot*  the  fire,  the  building  wa8 
\V(v.tli  $2,800,  and  the  goods  were  worth  $3,784.  The  défen- 
dants, hy  a  tirst  plea,  set  forth  that,  by  a  condition  of  the 
policy,  the  interest  of  the  assured,  whether  as  owner,  con- 
signot',  factor,  mortgagee,  lessee  or  otherwise,  in  the  property, 
hiul  to  be  truly  stated  in  the  policy,  otherwise  the  policy 
shonld  be  void  ;  that  E.-F.  Miller,  at  the  time  of  etfecting  the 
policy,  did  represent  hiuiself  to  be  the  absolute  owner  of  the 
building,  and,  in  fact,  he  was  not  owner,  but  the  title  to  the 
Ituillding  was  in  V  dliam-Scott  Miller;  that  the  interest  of 
Edward-Fleming  M  lie.  assured  under  the  policy  was  that  of 
owner,  whereas  the  assured  was  not  owner,  and,  therefore, 
the  rolicy  is  null  and  void.  By  a  second  plea,  défendant  set 
forth  a  condition  of  the  policy,  that  the  interest  of  the  assured 
shonld  be  set  forth  in  the  proofs  of  loss  verified  by  affiilavit, 
aiid,  if  there  should  appear  false  swearing,  then,  the  insured 
should  forfeit  ail  claini  under  the  poli^-y,  and  that  there  was  a 
faiso  atfidavit.  The  chief  question  is,  whether  the  policy  was 
void  because  there  was  no  deed  of  the  property  to  Edward- F. 
Miller,  and  whether  the  évidence  of  record  is  sufficient  to 
]mive  the  ownership  to  be  in  Miller,  the  insured,  without 
siich  deod.  As  to  the  évidence  of  record,  there  is  a  letter  froni 
William-Scott  Miller,  now  deceased,  of  date  22nd  January, 
l.S(j!),  in  which  he  writes  to  the  insolvent:  "  The  whole  tran- 
jiaction  was  with  lioth  companies,  in  good  faith,  and  I  trust 
tlicy  will  not  be  allowed  to  take  an  unprincipled  advantage  of 
nny  Haw  that  uiay  exist,  or  oversight  that  njay  hâve  oc- 
pinred,  in  the  transfer  of  the  goods  and  stock,  &c."  We  hâve 
iiext  the  fact  of  E.-F.  Miller  being  in  poa.session  of  the  land  and 
stock,  and  his  évidence,  and  that  of  the  widow  of  W.-S.  Miller, 
iind  tlieir  production  of  the  notes  given,  proving  the  agree- 
ment  for  a  .sale  by  W.-S.  Miller  to  E.-F.  Miller,  so  taras  verbal 
tt'stiiMony  could  prove  it.  The  defentlant  bas  inade  a  motion 
to  ivjcct  the  évidence  of  witne.sses  tendiiig  to  prove  the  .sale 
fittiii  W.-S.  Miller  to  E.-F.  Miller.  Is  the  eviilence  admissible  to 
tilt'  txtent  of  proving  that  E.-F.  Miller  had  an  insurable 
iiitiTcst  in  the  building  and  goods  insured,  and  that  he  was 
owner  of  them  though  the  title  of  the  land  was  in  another  ?  I 
tind  scveral  American  cases  in  which  it  bas  bccn  donc.  I  refer 
eounscl,  in  the  Hrst  place,  to  Angell,  on  Insurance,  §(lî),  p.  120  : 
'  \  riglit  niust  be  of  such  a  nature,  in  order  to  ccmstitute  an  in- 
tci'ust,  as  the  lav  will  recognizeand  enforce,  fora  mère  monil 
title  will  not  sustain  an  insurancc;."  After  givingca.ses  where 
tlie  ])()licy  was  held  void,  he  says,  p.  121  :  "  Upon  the  sanie 
jirlii('i|ilt'  the  purehaser  of  an  estati!  who  lias  merely  entered 
iiito  a  iirhul  contraet  cannot  insure,  but  if  at)y  act  lias  iu>en 
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donc  constituting  such  a  part  fulfilment  of  it  as  wonld  entitio 
liim  to  a  spécifie  performance  in  a  Court  of  Equity,  lie  mav 
do  this,  since  an  équitable  title  créâtes  an  interest  which  tlic 
law  will  recognize."  In  the  présent  case,  if  the  widow  iinil 
children  of  W.-S.  Miller  were  to  bring  an  action  against  K.-F. 
Miller  to  recovor  possession  of  this  land,  as  belonging  to  the 
estate  of  the  deceased  W.-S.  Miller,  would  they  succeed  with 
such  évidence  as  there  is  of  record  against  theni  ?  The  court 
inclines  to  think  not.  In  the  case  of  Convenue  vs  Giiiznn* 
Mutual  Insitrdnce  dompavy,  10  Cushing  (Mass.)  R.,  87,  it 
was  held  that  "  one  partner  niay  hâve  an  insuraV)le  interest 
in  a  building  purchased  with  partnership  funds,  althougli  it 
stands  upon  land  owned  by  the  other  partner."  In  Carri/  vs 
The  GonwionwenUh  Insurance  Company,  10  Pickering,  .535, 
the  hou.se  insured  belonged  to  the  plaintiffs  wife  and  lier  sis- 
ter,  was  ac(juired  by  hini,  and  he  nioved  it  to  the  hack  of  tlio 
lot,  the  title  to  which  was  in  his  wife  and  lier  sister,  and  built 
in  addition  in  front  towards  the  street,  thereby  niaking  the 
dwelling  house  insured  by  hini,  and  the  court  held  that  the 
insurance  niade  by  plaintift'  on  the  building  as  his  own  was 
recoverable,  there  being  no  fraud.  In  Fief  cher  vs  Thv  Com- 
momvenltk  Insurance  Company,  18  Pickering,  419,  the  i)lain- 
tiff  obtained  insurance  on  his  one-story  framed  .store,  occupicd 
by  him,  without  disclosing  the  fact  that  it  stood  on  the  hiiid 
of  another  person  under  a  verbal  agreenient,  terniinable  at  the 
pleasure  of  such  pei:  o-i,  upon  six  nionths'  notice,  neither  wah 
any  inquiry  made  by  the  insurers  in  regard  to  the  title.  It 
was  held  that  there  was  not  a  concealment  of  a  niateria!  iwzt, 
and  that  the  policy  was  not  void.  The  court  hère  sees  a  différ- 
ence between  this  case  and  the  case  under  consideratimi,  Imt 
they  agrée  in  this  that  the  title  of  the  land  was  in  another 
person.  In  Tyler  vs  A]tna  Fire  I nsvrance  Compaii)/,  12 
Wendell,  512,  Nelson,  J.,  says:  "  It  bas  been  delik-nitely 
settled  in  Mas,sachusetts,  as  an  estaldished  principle  of  the 
law  of  insurance,  that  a  houa  fide  équitable  intere.st  in  ]tro- 
perty  of  which  the  légal  title  is  in  another,  niay  be  insured 
under  the  çjeneral  navie  <>f  propcvtti,  or  b}'  a  description  nf 
the  thing  insured,  unle.ss  there  be  a  fal.se  atHrniation  or  repré- 
sentation, or  a  concealment  after  eiiquiiy  of  the  triie  state  of 
the  propei'ty  :  and  the  npplicant  need  not  represent  the  pnrti- 
cular  interest  he  lias  at  tlie  time,  unless  in(|uired  of  by  the 
Company."  In  Kenay  vs  Clarksoii  et  (d..t\w  plaintift" ])Ui'('lms- 
ed  of  Messrs  Douglas,  Stewart  and  Minot,  at  Jamaica,  tlie 
ve.ssel  in.sured  by  the  défendants  for  !?.'i,0(M),  at  wliieli  time 
he  paid  8l,f^i00  in  part.  No  bill  of  sale  was  executed,  Imt  the 
ves.sol  was  delivered  to  the  plaintift',  and  an  agreenient,  in 
writing,  was  entered  into  between  him  and  Douglas,  Stcwiut 
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ami  Alinot,  by  which  it  was  agreed  that  the  vessel  should  con- 
tinue in  the  name  of  the  vendors,  until  the  residue  of  the 
purchase  inonej'^  was  paid,  when  tliey  promised  to  deliver  to 
plaintiff  the  register  and  a  regular  bill  of  sale.  The  plaintiff 
lumainL'd  in  possession  of  the  vessel  from  the  day  of  the  pur- 
chase until  the  tinie  of  the  insurance  and  subséquent  loss.  It 
was  tliere  held  by  the  Suprême  Court  of  the  State  of  New- 
Voïk.that  tlie  plaintiff  had  an  insurable  interest  (1  Johnson's 
R,  3.SÔ).  The  court  has  bestowed  niuch  attention  on  tins  case, 
and  coines  to  be  conclusion  that  plaintiff  is  entitled  to  judg- 
nient  in  his  favor.  The  equities  of  the  case,  so  far  as  shewn 
by  the  évidence,  are  entirely  in  his  favor,  and,  if  the  pleas  of 
défendants  are  to  be  maintained,  they  must  succeed  by  the 
judcçment  of  a  higher  court. 

Tlie  judgnient  is  as  follows  :  "  The  court,  having  heard  the 
parties,  as  well  upon  the  motion  of  défendants  to  reject  the 
évidence  given  by  plaintiff,  as  upon  the  merits;  considering  that 
plaintiff  was  well  founded  in  proving,  by  verbal  testimony,  the 
insurable  interest  of  the  insolveut,  E.-F.  Miller,  in  the  building 
describod  in  the  policy  and  in  the  goods  contained  in  said  build- 
ing, (loth  reject  said  motion  ;  and,  considering  that  défendants 
hâve  failed  to  prove  the  allégations  of  their  plea,  doth  reject 
the  sftnie  :  and  considering  that  plaintiff  hath  proved  by  sufTi- 
cient  évidence  the  niaterial  allégations  of  his  déclaration  ;  that 
the  dei'ondants  insured  E.-F.  Miller  against  fire,  $1,000  on  said 
liuihling,  Si, 000  on  said  goods  ;  that  the  said  building  and  goods 
were  destroyed  by  fire  on  the  22nd  September,  1868,  and  that 
Iv-F.  Miller  lost,  by  said  fire,  much  more  than  the  said  two  sums 
otSj.OOO  each,  nnd  that  the  défendants  are  liable  therefor 
undei'  said  policy  ;  doth  adjudge  et  condemn  défendants  to 
pay  and  satisfy  to  plaintif",  in  his  quality  of  a.ssignee  to  the 
estate  of  E.-F.  Miller,  the  said  two  sums  of  $1,000  each,  to 
wit  82,000  in  ail,  with  interest  thereon  from  the  lOth  day  of 
June,  ] 809,  date  of  service  of  process  :u  this  cause,  and  costs 
ofsuit."  (1) 

Le  défenderesse  porta  la  cause  en  révision  et,  le  30  janvier 
1N72,  la  Cour  Supérieure,  en  revision,  à  Montréal,  MoNDEi.ET, 
J,  Bkutiielot,  J.,  et  Mackay,  J.,  infirma  le  jugement  de  la 
Cour  Supérieure,  et  rejeta  l'action  du  demandeur,  avec  dépens, 
par  h' jugement  suivant  : 

"  Tlie  court,  considering  that  plaintiff,  cessionnaire  of  Hen- 
ry-.). Clarke,  was,  by  the  policy  of  insurance  granted  him  by 

(l)  AnlhorUle.H  of  (l)'fi'tidantn  :  Queniuilt,  Assuraurf,  ii*  167,  p.  137  ;  Agnel, 
.U.n;„j<;,  ,,.'  20, ''27,  '28,  n"  19.5,  pp.  146,  7,  (n"  8)  aii.l  p.  80,  ii«  118:11  U. 
'• '^  li.  Ili'p. ,  l'A,  Shair  va  Saitit-Laivrrwi  Coiaify  MiUmil  fiisurniire  Corn- 
V'ioij:  li>  U.  V.  (l  K.  Hep.,  ;)2."»,  Wa/sworfh  va  Saint- Lawirnct  County  Mutunl 
Inmntnri  Company  ;  Journal  du  Palai»,  Hep.  g«^n.,  v"  AumraHce  Terrestre, 
p.  7<i,  11^'  IS.S. 
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défendants,  and  became  liable  and  bound  by  the  conditions 
and  stipulations  in  and  by  said  poliey  of  insurance  in  ail  res- 
pects as  Henry -J.  Clarke  himself  was  ;  considering  that  plain- 
tiff  nor  Henry-J.  Clarke  hâve  in  any  wiae,  after  the  Hre  in 
question  in  this  cause,  proved,  as  they  were  bound,  such  loss 
and  ^ven  to  defenciants  such  notice  as  by  the  conditions 
in  and  by  the  poliey  of  insurance  aforesaid  stipulated  should 
hâve  been  proved  and  notified  to  défendants  ;  considering 
that,  after  the  fire,  there  lias  not,  by  Henry-J.  Clarke  or 
by  plaintif}',  been  furnished  to  défendants  such  statement  of 
loss,  under  oath,  in  conformity  of  the  stipulations  of  said 
poliey  of  insurance  and  accordinj?  to  law  and  such  proof  as 
required  of  such  loss  by  Henry-J.  Clarke  ;  considering,  there- 
fore,  that  plaintiff  is  in  no  wise  entitled  to  claiin  of  and  from 
défendants  the  suni  of  $5,000  or  any  part  or  portion  thereof  ; 
considering  that  the  jury  hâve  found  that  there  has  been  no 
waivtr  by  défendants  of  the  condition  of  the  poliey  ;  consi- 
dering that  plaintiflf's  motion  is  unfounded,  the  saine  is  dis- 
niissed  with  costs  ;  and  inasmuch  as  défendants'  motion  to 
hâve  judgment  in  their  favour  upon  said  verdict  of  the  jury 
and  the  pleadings  and  évidence  in  this  cause,  is  well  founded, 
the  same  is  hereby  granted,  and  plaintiff  s  action  is  dismissed 
with  costs." 

Le  demandeur  a  appelé  de  ce  jugement  ;  mais  la  Cour  d'Ap- 
pel l'tt  confirmé.  (14  J.,  p.  301,  et  2  R.  C,  p.  232) 

J.-J.-C.  Ahbott,  pour  l'appelant. 

Carter  et  Hation,  pour  l'intimée.  ,' 


APPEL  AU  CONSEIL  PBIVE. 

Court  ov  Queen's  Bench  in  appeal, 

Montréal,  22d  March,  1875. 

Coram  DoRioN,  Ch.-J.,  Monk,  J.,  Taschereau,  J.,  Ramsay,J., 

Sanborn,  j. 

WiiYTE.  appellant,  and  The  Home  Insurance  Company, 
respondents. 

Held  :  The  Court  of  AppenI  has  no  anthority  to  déclare  an  appeal  to 
the  Frivy  Council  ilesorted,  even  althongli  the  record  has  not  been 
tranHmitted,  if  a  certiflcate  be  fyled  that  the  pétition  of  appeal  to  lier 
MajeBtj-  in  Council  ha»  boen  lodged  in  the  Privy  Council  ottice,  and 
that  the  appeal  stands  referred  to  the  .ludicial  Committee. 

The  foUowing  certificate  was  fyled  in  this  court  :  "  I  hereby 
certify  that  the  pétition  of  appeal  to  Her  Majesty  in  Council 


kiïii.,... 


DE   LA    PROVINCE   DE  QUÉBEC. 


249 


in  the  above  appeal,  fron»  a  decree  of  the  Court  of  Queen's 
Bciich  for  the  Province  of  Québec,  Appeal  Side,  of  the  20th 
8ej)teiiiber,  1878,  was  this  day  lodged  in  the  Privy  Council 
office,  and  that  the  appeal  now  stands  rei'erred  to  the  Judicial 
Coiiiiiiittee,  under  the  provisions  of  Her  Majesty's  General 
(  )rder  of  Référence  on  the  20th  Noveniber,  1873.  Privy  Coun- 
cil Office,  21st  February,  1874,  (Signed)— Henry  Greave, 
Reg.  P.  C." 

DoKiON,  c.  J.,  rendering  judgment,  said  :  A  motion  was 
Iliade  Ity  respondents  to  déclare  the  appeal  deserted,  not  an 
appeal  to  this  court,  but  an  appeal  to  the  Privy  Council  fj'om 
a  jiulgnient  of  this  court.  This  court  has  before  it  the  certi- 
ticute  that  the  appeal  has  been  lotlged  in  the  Privy  Council. 
It  api)eai*s,  however,  that  the  record  has  not  been  transmitted, 
and  respondents  move  that,  on  this  ground,  the  appeal  be 
deciurod  deserted.  This  court  has  no  authority  to  do  that. 
The  question  must  be  raised  in  the  court  above.  The  motion 
is  tlierefore  rejected.  (19  J.,  p.  196) 

Cko.ss,  Lunn  and  David.son,  fo:    -.ppellant. 

Edward  Carter,  Q.  C,  for  respondents. 
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INSURANCE. 

Privy  Council,  9  March  1875. 

Ircscnt:  Sir  James- W.  Colvile,  Lord  Justice  James,  Lord 
Justice  Mellish,  and  Sir  Montague-E.  Smith. 

John  Whvte,  appellant,  and  The  Western  Assurance  Com- 
pany, respondents. 

Ifelil:  1.  That,  where  a  policy  offire  insuraiice  lias  beon  transferreil  in 
trust,  and  a  condition  of  the  policy  requires  tliat  the  assifçnor  sliall,  in 
siicli  case,  make  and  fiirnish  the  neceseary  proofs  in  support  of  tlie 
daim  for  loss  before  tiie  same  ahall  be  recognized  and  payable,  the 
niiikinji  and  furnishing  of  sueh  proofs  by  the  assignor  and  not  by  the 
assiunee  is  a  condition  précèdent  to  the  right  by  the  assignée  to  recover 
the  amonnt  of  the  loss. 

-.  That,  where  a  condition  of  a  fire  policy  requires  the  inaking  and 
furiiisliing  of  proofs  of  loss  within  a  specified  tinie,  and  déclares  that, 
until  tliey  are  fiirniRhed,  the  loss  shall  not  be  payable,  tho  delay  is  a 
inaterial  part  of  the  condition,  and,  oonsequently  (in  the  absence  of 
waivor)  the  assured  cannot  recover,  unless  he  sends  in  the  proper 
|)r()ofs  «ithin  the  presrribed  delay. 

:t.  The  inere  silence  of  the  company,  with  rejrard  to  proofs  sent  in 
after  the  delay  prescribed  by  the  condition  of  the  policy,  doeM  not 
aniount  to  a  waiver  of  the  condition  by  the  comnany,  nor  doe.s  the 
ileduration  by  the  company  at  that  tiine,  that  it  dia  not  consider  ilself 
Iial)le,  amount  to  a  waiver  by  the  company  of  the  beneiit  of  the  con- 
«litidii. 
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Tliis  is  an  appeal  from  a  judjfiiient  ot'  the  Court  of  Quoon's 
Bi'nch  in  Lciwcr  Canada,  affirniing  a  judgnient  of  the  Supoi-ior 
Court  in  Review.  Tlie  action  was  on  a  policy  of  insumiicc 
against  fire,  brought  in  the  nnme  of  Whj-te,  who  wns  an 
officiai  assignée  of  the  ettbcts  f)f  Davies.  wlio  was  an  insolvoiit 
and  who  chiinied  as  the  assignée  of  tlie  policy  from  one  Clfirke. 
There  wei'e  pleas  raising  several  defences,  and  according  to 
tlie  practice  of  the  court  in  Canada,  the  court  settled  a 
nunii)er  of  questions  on  points  of  fact  which  were  put  to  tlio 
jury  at  the  trial,  and  their  answers  are  before  their  Lordsliips. 

Hère  foUows  the  charge  of  the  Honorable  Judgo  Torraxce 
who  presided  at  the  trial,  in  the  Superior  Court,  at  Montréal, 
on  the  14th  Mardi,  1S72  : 

ToRRANCK,  J.  :  ïhe  claim  in  tliis  case  is  founded  upon  a 
policy  of  insurance  transferred  from  Henry  J.  Clarke  to 
Whyte.  What  was  assigned  by  this  transfer  which  was  iiiado 
on  the  29th  April,  1.S70?  It  was  not  the  J)ominion  (îlass 
VV^orks  Factory,  or  the  buildings  of  the  factory.  It  was  a 
nioney  claim  which  niust,  under  certain  circumstances,  k' 
niade  ])ayable  by  the  insurance.  This  was  what  was  assigned 
on  the  2nth  April,  1S70.  Thèse  insurance  policies,  I  iiiay 
l'einark,  are  difficult  to  understantl.  They  soinetimes  coiitain 
conrlitions  which  are  fair  objcîcts  of  criticisiii.  But  there  are 
conditions  in  insurance  policies,  which  you  may  see,  are  tlie 
resuit  of  wisdom  and  expérience.  If  it  were  possible  for 
insurance  companies  to  carry  on  business  without  soiiie  sucli 
restrictive  conditions,  no  doubt  soine  new  Company  would  riso 
up,  stock  would  be  taken  in  it,  and  it  would  undertake  to  do 
business  of  insurance  without  any  such  conditions.  But  tluTO 
is  no  doubt  tliat,  without  some  such  conditions,  the  business 
of  insurance  couM  not  be  carried  on  the  ordinary  ternis  witli 
a  reasonable  profit.  There  is  no  (|uestion  but  that  there  was  a 
loss  in  this  case.  I  will  now  call  your  attention  to  the  defeiice 
which  lias  beeii  raised  to  the  claim  of  plaintiff.  The  gist  of 
the  defenee,  for  I  will  not  troubl<'  you  with  détails,  so  far  as 
your  attention  requires  to  be  directed,  is  comprised  uiidor 
threc  lieads: — Fir.stly,  that  there  was  no  insurable  interest 
cover('(l  by  this  policy  of  insurance,  transferred  from  Henry 
J.  Clarke  to  Whyte,  assigned;  .secondly,  that  no  notice  ot'  tlie 
loss  was  given  by  Clarke,  and  that  no  claim  was  furuished  by 
him,  and  swoin  to  by  him,  as  was  necessary  ;  that  the  oiily 
claim  was  one  produced  by  Whyte,  with  which  défendants 
liad  nothing  wliatever  to  do;  thirdly,  another  point  is  that,  by 
one  of  the  conditions  of  policy,  two  affidavits  were  required 
to  be  jiroduccnl  within  80  days,  &c.,  before  the  insuror  could 
claim  his  insurance.  Vour  attention  is  spocially  called  to  tluse 
points:  First,  the  charge  of  défendants  that  there  was  no  in- 
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Rum1)lo  intcrcst  sliown  by  Clarke,  or  by  plaintiffas  represent- 
insx  Clrtiko;  that  proper  notice  was  not  given  ;  and  that  no 
iirtiilfivits  of  compétent  persons  wero  sont  in  within  tlie  thirty 
(lays.  It  is  necessary  Itère  to  say  one  or  two  words,  with  regard 
t<t  tlii-'  relations  which  seeni  to  hâve  existed  between  Diivies  antl 
Cliuko.  Thèse  relations  seem  to  hâve  been  oF  a  very  intiniate 
ii!i(l  viTv  curious  character.  Quite  a  variety  of  deeds  hâve  been 
shown  to  hâve  passed  between  them.  First,  the  purchase  with 
whioli  Clarke  had  nothing  to  i\o,  from  Molson.  This  was  on  the 
lîril  Fcliruary,!  8(59.  A  t'ew  (hiys  after,  there  was  a  sale  by  IJax'ies 
to  Clarke  for  a  considération  of  $10,000,  nlleged  to  hâve  l)een 
piiid  l>y  Clarke  to  Davies.  On  the  sanie  day,  there  was  a 
inoitpige  executed  for  the  suni  of  $10,000,  in  favonr  of  Mrs 
Cliirko  the  wife  of  H.-J.  Clarke.  The  sanie  year,  on  the  .SOth 
Octdber,  there  was  a  sale  of  the  plant  of  the  Dominion  Ulass 
Works  by  D>ivies  to  Clarke'  A  short  time  afterwards  (thn-cj 
iiiontlis),  there  was  a  niortgage  by  Davies  of  tliis  property  to 
Miiiliolland  and  Baker,  to  which  Clarke  was  a  party.  Then 
coiiies  the  assignment  by  ]3avies  to  tlie  plaintitf  in  his  ijuality 
of  iissignee,  in  the  présent  cause,  dated  lOth  March,  1S70.  A 
siiort  time  after  that,  there  is  a  claini  b}'  CMarke  against  tlu; 
insolv(>nt  estate  of  Davies,  for  the  very  large  sum  of  $85,000, 
for  iiioney  loaned  and  advanced  to  Davies,  Clarke  hohling  as 
sceurity,  as  he  alleged,  a  $20,000  niortgage  on  the  real  ]»rop- 
orty,  and  a  bill  of  sale  on  the  movables.  Then,  on  the  î)th 
April  of  the  sanie  year,  there  is  a  lettcr  addrcssed  by  Clarke 
to  plîiintitf',  and  to  which  yonr  attention  should  be  particu- 
lîuiy  directed.  This  letter  was  a  few  days  before  the  transfer 
of  the  policy  by  Clarke  to  plaintiff,  and  it  will  be  for  you, 
flciitliMiien,  from  yonr  expérience  and  knowledge  of  business 
transactions,  and  from  the  testimony  in  the  case,  to  say  whet- 
lii'r  this  transfer  of  the  "lihh  of  April  was  attached  to  the 
It'tttr  of  the  19th,  addressed  ten  days  previuusly  by  Clarke  to 
Whyte.  If  that  letter  of  the  19th  April  sliould  be  adhercMl  to, 
you,  as  men  of  business,  should  pronounce  on  it  without  diffi- 
culty.  As  to  the  other  transactions,  I  may  say,  that  on  the 
2ii(l  St'ptember,  LS70,  there  was  a  transfer  niade  from  Mrs 
Claïkf  of  lier  mortgage  to  Mulholland  and  Baker,  and  on  the 
siiiiii'  day,  there  was  also  a  transfer  to  the  santé  parties  of 
Cliirki's  daim  for  $30,000.  I  would  remark  concerning  Davies, 
tliat  the  lelatinns  between  him  and  Clarke  were  of  a  peculiar 
eliiiracter.  He  seems  to  be  a  very  illiterate  nmn.  It  was  ditH- 
cuit  \'nv  him  to  make  ont  what  the  papers  meant  which  wi're 
siiowii  to  him  as  a  witness  in  this  case,  and  he  asked  to  bave 
tlii'in  ivad  to  him.  Ail  thèse  transactions,  wliich,  if  we  believe 
the  I  \  iih.|ice  as  to  the  validity  of  thèse  claims  auuauiting  to 
iVniM  s:i(),000  to  $50,000,  seeni  to  hâve  been  kept  by  Davies  in 
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a  little  black  book.  This  is  the  only  book  of  account  wliicli  lie 
thought  necessary  to  keep  in  connection  with  this  busiui-ss, 
and  Clarke  seems  to  bave  been  satisfit  d  with  this  way  of  kupp- 
injL^  books.  Tlie  Hrst  point  you  bave  to  décide  is  as  to  tlio 
i|Uestion  of  the  insurable  interest.  Is  that  insurable  interest 
proved  ?  It  nmst  be  an  insurable  interest  as  rnortgagee  oi-  pro- 
prietor.  What  was  the  insurable  interest  which  Clarke  had  in 
the  property  ?  With  regard  to  the  real  estate,  there  is  tlie 
deed  of  the  20th  February,  18()9.  It  seems  to  bave  lain  for- 
gotten  and  unused  for  npwards  a  year.  Was  this  a  hma  fide 
deed  upon  which  Clarke's  claiin  against  the  insurance  coin- 
pany  rests.  Then,  witii  regard  to  the  plant,  this  was  traiis- 
t'erred  froni  Davies  to  Clarke.  There  is  no  proof,  as  far  us  I 
bave  seen,  of  any  delivery  by  Davies  to  Clarke,  although  in 
our  law  I  inay  say  that  the  sale  of  this  plant  would  proînibly 
be  regarded  as  a  good  transfer,  but,  as  the  défendants  hâve 
stated  against  the  validity  of  this  being  a  hotia  fide  transfer, 
there  is  the  fact  that  Clarke,  a  long  time  afterwards,  niukcs  n 
claim  for  !?85,000,  and  that  claim  be  afterwards  transferrcd.as 
hisown  property,  to  Mulholland  &  Baker.  And  this  claim  for 
$35,000  was  over  and  above  the  amount  that  was  covered  by 
the  transfer  of  the  plant.  Speaking,  as  the  court,  I  do  net  sec 
how  Clarke  could  say  be  was  pi'oprietor  of  this  plant,  if  it  was 
covered  by  bis  mortgage  claiin  of  S«35,000  ;  because,  taking  it 
under  our  law,  he  could  not  hold  what  in  Upper  Canada  as 
known  as  a  mortgage  chattel.  Again,  another  question  conios 
up.  Was  every  condition  of  the  agreenient  with  the  insurance 
couipany  coinplied  with  ?  The  policy,  as  I  bave  stated,  contains 
this  condition  :  "  AH  persons  insured  in  this  company  kc.!' 
(9th  condition  of  policy).  The  plaintifif  bas  contended  that  the 
person  x'eferred  to,  is  the  person  holding  the  transfer  of  the 
policy  (Whyte)  and  not  Clarke.  I  should  call  your  attention 
also  to  the  stipulation  that  the  claiin  nnist  be  supportée!  hy 
aflSdavits.  The  plaintitt"  bas  acted  on  the  principle  that  it  was 
quite  sufficient  if  he  (Whyte)  supplied  the  affidavits.  It  is  the 
duty  of  the  court  to  say  to  you  that  the  person  insured  by  the 
Company  was  Clarke,  and  it  was  he  wliose  oath  was  re(|uireil. 
I  nmst  say  that  I  regret  that  Clark  was  not  in  the  witness- 
box,  to  give  an  account  of  thèse  transaction.s.  Perhaps,  if  he 
had  been  hère,  some  light,  which  is  wanting  now,  niight  hâve 
been  thrown  upon  thèse  siugular  transactions.  The  court, 
then,  holds  that  plaintiff  should  bave  furnished  a  claim,  under 
oath  of  Clarke,  in  order  to  satisfy  tlu;  terms  of  the  Oth  con- 
dition of  the  policy.  Also.  that  the  affidavits  of  compétent 
persons  should  bave  been  furnished  within  thirty  <lay.s.  This 
was  not  donc.  The  plaintiff  .says  that  the  compliance  with  this 
formality  was  waived  ;  but  the  court  does  not  see  any  waiver 
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(»f  tliis  condition.  You  will,  however,  prononnce  upon  this 
point  tor  yourselves.  1  vvill  say,  in  conclusion,  that  wnile  it  is 
tlu'  liuty  of  the  court  to  lay  down  tho  results  of  the  case,  as 
rcH'firds  the  law,  it  is  your  duty  to  pronounce  upon  tliem  with 
rcijiird  to  the  facts.  Vou  are  not  to  décide  in  tavor  of  a  rich 
piTSKU  or  a  poor  person.  You  are  to  call  one  A,  and  the  other 
H,  Hiid  pay  no  regard  whatever  as  to  whether  one  is  rich  or 
poor;  y<tu  are  the  judges  with  regard  to  this  niatters  of  fact. 
I  will  nierely  say  this,  that  if  nine  of  you  agrée  with  regard 
ti)  tlie  answers,  it  will  be  sufficient  tocarry  a  verdict.  I  would 
iisk  you  to  exercise  great  care  as  tothe  answers  you  will  give. 
If  there  is  any  slip  in  the  answering  of  thèse  questions 
doKnitoly,  a  new  trial  will  be  necessitated,  which  will  be  very 
iiiucli  to  be  regretted,  afterthe  labours  you  hâve  already  gone 
tlirough  in  this  matter.  With  regard  to  this  case,  I  niay  say 
that  tliere  was  another  case  very  siniilar  in  its  character 
(lecided  about  three  nionths  ago.  The  jutlges,  in  their  décision 
of  the  matter,  were  unaninious  and  agreed  with  the  charge 
of  tiie  judge  at  the  trial  ;  and  I  believe  that  the  reniarks, 
wliich  I  hâve  now  addressed  to  you,  are  very  niuch  in  accord- 
aiici'  with  the  judgnient  in  that  other  case.  I  would  .say,  with 
ii'giird  to  the  Hrst  (juestion,  that  niuch  importance  is  attached  to 
it.  Whether  the  letter  addressed  by  Clarke,  of  the  19th  April, 
is  to  l»e  attached  to  the  transfer  of  the  policy  of  the  29th 
Api'il  :  whether  the  two  go  together,  so  that  the  transfer  is 
for  tlie  benetit  of  certain  individuals  or  is  for  the  benefit  of 
the  otîicial  assignée,  for  the  creditors  generalh^  Second-Had 
Henry-J.  Clarke  an  insurable  interest,  etc.,  and  to  what  extent  ? 
Third  (piestion — as  to  fal.se  représentations — I  need  not  call 
your  attention  to  this  (|Uestion,  because  it  is  not  necessary 
for  you  to  be  detained  in  giving  an  answer.  You  will,  I 
tliiiik,  hâve  no  ditficulty  in  arriving  at  a  négative  conclusion, 
iiltliough  you  are  the  judf;es.  The  fourth  (juestion  is  with 
reifiml  to  the  amount  of  property  that  was  destruyed.  You 
arc  luTe  the  spécial  judges  as  to  what  the  lo.ss  was  to 
plaintiff.  It  was  not  an  entire  lo.ss.  There  was  an  office  and  a 
sIkmI  not  destroyed,  and  there  were  sundry  niovables,  of 
lietween  8400  and  .1S5()0  worth  in  ail.  The  next  question  is 
witli  regard  to  the  guardian.  With  regard  to  the  question, 
"  Was  the defendant's  risk  increased  ?"  I  personnully  would 
answc^r  that  question  in  the  négative,  but  it  is  for  you  to 
(It'tenniiic.  Next  is  the  5th  question.  —  This  brings  up  the 
(|Uf.stion  of  the  insurable  interest.  Did  the  plaintiff"  in  his 
capacity  of  a.ssignee  suffer  loss  or  damage  ?  This  dépends  upon 
whctlit  r  Clarke  suffered  any  loss  or  damage.  6th  The  next 
ipU'.stion  is  a  very  important  question  :  "  Whether  plaintiff 
lias  cDUiplied  with  th«!  formalities  and  conditions  in  the  terms 
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of  the  p(jlicy  ?  "  Hero  tliere  is  no  affidavit  by  Clarke,  as  tho 
person  insured.  As  the  court  interprcts  this  condition,  Clarko's 
duty  was  to  supply  tiie  aliidavit  swoni  to  by  hinisolf,  nnd  tho 
non-fiilfilnient  ot  this  duty  cannot  boovf-rlooked.  Thon,  thero 
ia  anothor  question  :    "  Woro   any  of  the  conditions  of  the 
policy  waived  by  dofondants, — how  and  by  whon»  ?"    If  you 
see  évidence  of  any  waiver  of  any  of  the  conditions,  you  oan 
f^tate  in  what  way  thèse  contlitions  were  waived,  and  by  whiit 
persons   they    were    waived.     'J'he   court,    from    very    ch),so 
observation  of  tl»e   évidence,  does  not  see  any  waiver  of  the 
conditions  of  tlie  pohcy.  The  next  question  is  as  t(j  whcther 
plaintitf's  sworn  claini.after  the  tire,  wiistrue,  and  diil  it  truly 
represent  tlie  subject  insure<l,  etc  ?"  You  will  hâve  to  iiiakf 
Ufic  t»/the  conclusion  which  you  arrive  at  with  regard  to  the 
insurabh'  interest  in  this  property,  whether  it  was   in  Chirke 
or  in  phiintirt'  i    There    is  a  contradiction  in    tlie  statcineiit 
sworn  to  by  VVhyte,  because  lie   states  at  the  beginning,  tlint 
tlie  Dominion  (Jlass    Works    were  owned   by  the   insolvciit 
estate.  In  other  words,  if  they  were  owned  by  the  insolvint, 
they  could  not  l)e  owned  by  Clarke.  Then  he  states  that  (Marko 
was  tho  ujortgagee  of  the  buildings  and   owner  of  the  plant. 
It  is  for  you  to  pass  your  judgnient  upon  this  claiiu.     Tlit  ii 
thei'e  is  the  question  with  regard  to  the  increase  of  risk.  Di  i 
Clarke  or  plaintitt' increase  the  risk  ?    Ido  not  see  niysolf  that 
there  bas  been  any  increase  of  the  risk.  And   with   rogM'd  to 
plaintiff  s  négligence.     Was  he  lU'gligent  in  connection  with 
bis  care  of  the  property  ?  I  do  not  see  that  any  act  of  nt-yli- 
gence  ean  be  brought  home  to  plaintiff',  though  you  will  answer 
this  (juestion  as  you  think   best.    Then  again,   bas  plaintitt" 
included  in  hisclaim  against  défendants,  property  not  (U'stroy- 
ed  by  the  tire  ?  If  .so,  say  wdiat  ?  There  was  a  slight  uiistafcc 
in  the  amount  of  the  claini,  it  being  a  claim  for  a  total  loss, 
when  crédit  should  bave  been  given   for  !?500  worth  of  piu- 
perty  not  destroyed.  The  last  (piestion  is  whether  défendants 
asked  for  any  other  and   further  particulars  as  to  plaintitfs 
claim,  and  did  plaintitt"  refuse  to  furnish  thèse,  and  wliat  are 
thèse  ?    Answer  according  to  your  knowledgc.    With  thèse 
remarks,  the  court  will   leave  you  to  consider  your  verdict 
After  the  trial  a  motion  was  made  t)oth  by  the  plaintitt  and 
by  the  défendants  to  bave  judgment  entered  for  them  respect- 
ively  upon  the  Hndings.  There  was  also  an  application  made 
on  the  part  of  the  plaintiff"  for   a  new  trial  on   the  ground  of 
mis-direction  of  the  judge  on  certain  points  which  arose  dnring 
the  trial.  The  Court  of  Review,  sitting  at   Montréal,  on  the 
30th  April,  I.S72,  Bertiielot,  J.,  Mackay,  J.,  and  Beaidry, 
J.,  ordered  judgment  to  be  entered  for  ilefondants  on  several 
grounds  and  rcifused  a  new  trial.  Hore  foilows  the  judgment 
of  the  Court  of  lleview  : 
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"  Tlic  court,  conaidering  tlmt  thc  assignment  to  plaintiff,  as 
ceKHionnaire  of  the  interest  of  Henry  J.  Clarkc  in  thc  policy 
of  iiisurance  grantod  him  by  defomlants,  was  suhject  to  tlic 
c'oiulitions  ot'and  stipulations  in  said  policy  ;  considoring  that 
plaintirt'nor  Henry- J.  Clarke,  ut'ter  the  tire  in  question  in  this 
rnuso,  proved  such  loss  by  Clarke  and  gave  to  défendants 
sucli  notice,  as  by  the  conditions  in  and  by  the  policy  of 
iiisurance  aforesaid  stipulated  should  liave  been  proved  and 
notitii'd  to  défendants  ;  considering  that,  after  the  tire,  there 
liîis  not,  by  Henry-J.  Clarke  or  by  plaintitt",  been  furnished 
td  détendants  such  statenientof  loss  underoath,  in  confornuty 
of  tlio  stipulations  of  said  policy  of  insurance  and  according 
to  law,  and  such  proof  as  recpiired  of  such  loss  by  Heiny-J. 
Claïke;  considering  that  the  jury  hâve  found  that  there  is  no 
ovidt'iiee  that  detetidants  waived  any  of  the  conditions  of  the 
[Miiicy,  »vnd  that  this  tinding  is  subniitted  to  by  plaintitf  s  ino- 
tii)ii  for  judgnient  ;  considering  that  the  policy  and  indorsa- 
tion  u[)on  it  do  not  show  transl'er  of  the  interest  of  H.-J. 
Clarke  therein  to  plaintiti',  in  ([uality  of  assignée  to  the  insol- 
voiit  (state  of  Richard  Davies  ;  considering  that  plaintiff  is  in 
no  wise  entitled  to  claini  of  and  froni  defentlants  the  sum  of 
Sô.OOO  or  any  part  or  portion  thereof  ;  considering  that,  upun 
tlio  trial  of  this  cause  before  the  jury,  no  niisdirection  of  the 
judge  was,  nor  irregularity  in  or  about  the  taking  of  the  ver- 
dict, the  plaintiti's  motion  for  judgnient  is  dismissed  with 
coHts  :  and  the  plaintitfs  motion  for  a  new  trial  is  also  dis- 
niisscd  with  costs  ;  and  défendants'  motion  to  hâve  judg- 
iiiLiit  in  tlieir  favour  upon  said  verdict  of  the  jury,  and  the 
plcadiiigs  and  évidence  in  this  cause,  and  to  hâve  i)laintitt's 
action  dismissed,  being  weil  founded,  the  same  is  hereby 
grantud  and  plaintifl's  action  dismissed  with  costs." 

Plaiiititf  appealed  to  the  Court  of  Queen's  Bench  and  that 
Court  (DuvAL,  C.  J.,  DuuMMOND,  J.,  Badgley,  j.,  dissenting, 
MoNK,  J.,  dissenting,  and  Tascitkkeau,  J.),  on  the  20th  Sep- 
tciiiber,  1(S73,  atHrmed  the  judgnient  of  the  Court  of  Keview, 
tlunigh  there  was  a  différence  of  opinion  aniong  the  judges. 

Xow  the  questit)n  that  we  hâve  heard  argiied  lias  been  the 
question  whether  there  ought  to  be  a  new  trial  on  the  ground 
of  the  niisdirection  of  the  judge  during  the  trial,  because  it  is 
admitted,  on  the  partof  the  Plaiiititf,  that  there  is  one  defence 
wliieli  on  tlio  tindings  is  propcrly  found  for  défendants;  and 
tluit  depended  upon  a  condition  in  the  policy  as  to  the  proofs 
wliicli  were  to  be  made  after  the  tire,  before  the  action  could 
be  lirought,  and  that  was  the  nintli  condition  in  the  policy, 
wliicii  was  in  thèse  words  :  "  Ail  i)ersons  assured  by  this  com- 
"  paiiy  and  sustaining  loss  or  damage  by  tire,  are  to  give  im- 
"  médiate  notice  thereof  to  the  secretary  or  manager  of  tho 
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"  cotnpany  or  to  tlif  ajçont  of  tlie  conipany,  shouM  thoro  fie 
"  ont'  actiiii?  for  it  in  tlu;  nei^liourhood  of  thc  plac(!  wIuti' 
"  HUch  Hro  took  place,  and  shall  within  îiO  days  after  such 
"  loss  or  daumt^u  (Iclivt'r  to  tlu'  secrutary  or  niana^or,  or  to 
"  tlitî  u«,'i'nt  of  tho  conipany  as  aforoHaitl,  a  fnll  und  detiiiled 
"  account  of  sucli  Iohh  or  dainaj^t',  si^nod  vvitl»  thuir  own  luuids 
"  and  vcriticd  by  thcir  oath  or  afîirtuation  ;  they  shall  also 
"  (Uîclaro  on  oath  or  aftirnuition,  whetlior  any  or  wiiat  other 
"  other  assurance  lias  heen  niade  on  the  saine  proporty, 
"  what  vvas  the  wliole  uctinil  casli  valut!  of  the  suhject  as- 
"  Hured  and  what  their  interest  tlierein  ;  in  what  «ffut  riil 
"  nianner  (as  to  trude,  niannfactory,  niercliandise,  or  otlior- 
"  wise)  the  huildinjf  asaured,  or  the  biiildini^  containinj,'  tlu; 
"  sul'ject  asHUrtid  and  the  several  parts  thereof,  were  occiipicil 
"  at  the  tinie  of  the  loss,  and  who  were  the  occupants  oF  sucli 
"  Ituildin^;  and  when  and  how  the  tire  ori}:finated,  so  Fur  ixs 
'•  they  knew  or  believe  ;  and  in  case  of  buildings,  niaehincry, 
"  or  ot.her  fixed  property,  they  shall  further  acconipaiiy  tlic 
"  said  statenient  by  the  aflidavit  of  two  builders,  rnachinists, 
"  or  other  compétent  persons  acquainted  with  the  premiHi-s 
"  precedini^  their  destruction  or  danui^e,  as  to  tlu-  cash  viiliie 
"  of  the  sauje  at  the  tinte  of  the  fire,  to  the  bestof  their  kuowl- 
"  edi^e  and  bolief  ;  and  also  shall  produce  such  other  evidoncf 
"  as  to  any  loss  or  <lainaf:je  by  tire  as  this  conipany  or  its 
"  agents  niay  reasonably  re(|uire.  They  shall  also  producc  ii 
"  certiticate  within  tlie  said  80  days,  under  the  hand  and  seul 
"  of  a  niagistrate  or  notary  public,  inost  contiguons  to  the 
"  place  of  tlie  tire,  and  not  concerned  in  the  loss,  stating  tliiit 
"  he  lias  examined  the  circuiiistances  attending  the  tire,  loss 
"  or  damage  alleged,  and  that  he  is  well  acquainted  with  tlie 
"  character  and  circunistances  of  the  clainiant,  and  verily 
"  believesthat  lie,  she,  or  they  hâve,  by  misfortune  and  witli- 
'■  ont  fi'aud  or  evil  practice,  sustained  loss  and  damage  on  tlie 
"  subject  assured  to  the  amount  which  the  niagistrate  or  notiuy 
"  public  shall  cortify  ;  and  whenever  required  '.n  writing,  the 
"  assured  or  pcrson  claiming  shall  produce  and  exhibit  his 
"  books  of  account,  invoices,  or  certitiel  duplicates  thereof 
"  where  the  originals  are  lost,  and  other  vouchers  to  the 
"  assurers  or  their  agents,  in  support  of  his  claim,  and  permit 
"  extracts  and  copies  thereof  to  be  made  ;  and  until  such 
"  proofs,  déclarations  and  certiKcates  are  produced,  the  loss 
"  shall  not  be  payable  ;  and  if  there  appears  any  fraud  or  false 
"  swearing  in  the  pro<jfs,  déclarations  or  certificates,  the  ns- 
"  shall  forfeit  ail  claim  under  this  policy,"  Then  further  on  it 
says  :  "  And  in  case  this  policy  should  be  assigned  in  trust  or 
"  as  collatéral  security,  when  loss  or  damage  arises,  it  slmll 
"  be  the  duty  of  the  assignor  to  make  and  furnish  the  necessury 
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"  prool's  iii  support  of  tlie  claitn  bpfore  th  •  8auie  Mhull  lie 
"  reco^mizecl   and  payable."     Now,  after  tho  tire  hacl   tuken 
pldoo,  iind  within  a  short  time  afterwards,  namoly,  on  the  80th 
of.hiiu',  IHTO,  Wliyte  sent  in  a  claini;    theretore,  he  so  far 
coinpliid  with  the  conditions  ;    and  afterwards  he  sent  in  a 
ci'i'tiricate  of  a  notary  public,  and  no  defence  is  rai?ed  on 
•iccount  nf  any  defect  in  that.    But  nothing  more  was  sent  in 
within  the  30  days.  After  the  30  days  were  over,  soiuewhero 
iH'tween  th<'  Ist  and  the  5th  of  August,  he  sent  in  a  valuation, 
which  waH  signed  by  two  builders  and  two  blacksmiths,  and 
a  niiiniiger,  but  it  wna  not  on  oath  or  affirmation.  He  probably 
sent  in  some  additional  voucher,  thouph  what  precisely  it  was 
(lo»'s  not  appear  on  the  évidence  ;  and  then  he  wrote  this  letter, 
aildreHsed  totheagents  of  the  défendants  :  "Dear  Sirs,  Ihavcnot 
"  received  from  you  any  request  for  additional  vouchers  in 
"  support  of  my  claim  nmde  upon   the  '  Western  '  Insurance 
"  Company,  in  the  matter  of  the  loss  by  tire  at  the  Dominion 
"  Glftss  Works  on  the  night  of  the  9th  and  lOth  June  last,  but, 
"  tus  I  ani  furnishing  the  other  coinpanies  with  an  additional 
"  voucher,  I   do  also   in   this   case.  I    hope    the   proofs  and 
"  vouchers  will  be  considered  .satisfactory,  and  wilf  he  glad  to 
"  liear  from   you   to   that  effect."  That   was  signed  "  John 
Wliyte,  assignée."  To  that  letter  the  company  sent  no  answer 
atall.  Then,  on  the  24th  of  august,  1870,  Whyte  writes  them 
another  letter  :  "  Would  ycu  allow  me  to  remind  you  that  60 
"  days   hâve  elapsed  since  my  proof  was  furnished  you  of 
"  loss,  under  policy  n^  65,971,  transferred  to  me   by   H.-J. 
"  Clarke,  and  to  request  a  settlement.    You  can  understand 
"  that,  as  assignée,  I  am  expected  to  be  diligent,  and  that 
"  creditors   will    look   for  an   early   distribution.    I    would, 
'•  tht'refore,  feel  obliged  by  a  speedy  liquidation  of  the  claim. 
"  Yours  very  respectfully,  John  Whyte,  assignée."  To  that  an 
iinswer  was  sent  on  the  31st  of  August  :    "  Dear  Sir,  In 
■  answer  to  your  note  of  24th  inst.,  requesting  a  settlement  of 
your  claim   as  assignée   of  the  estate  [of]  Davies,  under 
policy   n"  65,971,  tranferred  to  you   by  H.-J.   Clarke,   wo 
'  hâve  to  inform  you  that  the  company  consider  that  they 
"  are  not  liable  for  any  loss  referred  to  in  the  claim  you  hâve 
"  uiade  under  said  policy,  and  décline  paying  it,"     There  are 
two  inisdirections  which,  it  is  alleged,  the  judge  made  at  the 
trial  :  fii-st,  that  he  told  the  jury  that  Clarke  was  the  person 
who  onght  to  hâve  sent  in  an   affidavit  as  to  his  interest 
under  the  policy,  and  how  the  loss  occurred  ;  and,  secondly, 
that,  though  he  left  it  to  the  jury  to  say  whether  there  had 
heen  any  waiver  of  strict  compliance  with  the  conditions,  yet 
that  lie   told   the  jury   that  the  court  could  not  see   any 
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misdirection  in  those  respects.  To  the  first  it  was  answered 
that  direction  is  quite  right  ;  timt  Clarke  was  the  proper 
person  to  make  the  affidavit,  and  even  if  that  were  wrong, 
still  it  was  wholly  immaterial,  because  it  was  plain  that,  even 
if  Whyte  were  the  person  to  make  the  claini  and  send  in  the 
affidavi  ;,  he  had  not  sent  in  the  proper  proofs  within  the 
propor  time.  Now,  with  référence  to  the  question  whether 
Ohirke  was  the  proper  person  to  make  the  daim  and  make 
the  affidavit,  it  is  necessary  to  consider  what  tho  position  of 
Clarke  was  wich  référence  to  Davies.  Davies  was  a  nian 
apparently  of  no  means,  but  he  had  entered  into  a  contrnct 
for  the  purchase  of  this  property,  for  the  purpose  of  osta- 
blishing  some  glass  works.  A  few  days  after  he  had  purcliased 
it,  he  executed  a  deed  which  uncjuestionably  on  the  face  (if  it 
'.vas  an  absolute  conveyance,  in  which,  in  considération  of  the 
sum  of  ^10,000,  he  purported  to  convey  the  property  absolu- 
tely  to  Clarke.  On  the  saine  day,  there  was  what  on  the  face 
of  it  was  a  mortgage  from  Davies  to  (Jlarke's  wife,  which 
appears  to  hâve  been  executed  with  Clarke's  consent.  Theii, 
afterwards,  in  the  month  of  October,  there  was  an  alxsoluie 
assigninent  of  the  plant  and  machinery  on  the  promises  'jy 
Davies  to  Clarke  in  considération  of  another  sum  witii  an 
agreement  that  it  would  be  resold  on  payitig  the  sumof  ?10,- 
000.  After  Davies'  failure,  Clarke  appears  to  hâve  exécutai 
an  assignment,  with  the  consent  of  the  conipany,  of  tlu!  policy 
to  Whyte,  by  which  he  purported  to  assi;^n  it  to  Whyte  ; 
and  previous  to  that  assignment,  or  cotemporaneous  with  it 
(for  it  does  not  very  clearly  appear  which),  he  wrote  a,  K'tter 
cf  the  19th  April,  1870,  to  Whyte,  in  which  he  says  :  "  Sir,  as 
"  you  ure  aware,  I  hold  policies  of  insurance  on  the  buihiing, 
"  plant,  tools,  &c.,  of  the  Dominion  Ula^'s  Vv'i)iks,  coveriii^,  ti» 
"  a  certain  extent,  my  mortgage  on  the  buildings,  Sic,  and 
"  also  on  the  plant,  tools,  6ic.,  mine  by  bill  of  sale.  Now  that 
'•  the  concern  lias  broken  down,  1  think  it  right  that  the 
"  ])olicies  in  question  should  be  transferred  to  you,  as  assi<];nee 
"  to  the  estate  ;  for  this  reason  1  désire  that,  in  case  uf 
"  accident,  ail  the  unsecured  creditors  should  shar»;  aliko,  and 
"  indeed  it  is  my  intciition,  no  matter  what  may  be  the  resuit 
••  of  Davies'  ett'orts  to  obtain  a  settlemeiit  with  bis  creditors, 
"  to  cast  aside  ail  advantages  in  my  favour  as  far  as  socu- 
"  rities  are  concerned,  and  to  takt?  my  chance  is  an 
"  ordinary  creditor,  as  1  am  well  aware  that  many  of  the  cre- 
"  ditors  were  encouraged  to  trust  Davies  because  of  their 
"  being  toM  that  1  had  a  hu'ire  amount  invested  in  it.  I  want 
"  them  and  you  to  understaiid  that  1  can  better  attord  to  i)e 
"  UK)ked  upon  as  a  fool  in  business  matters,  than  tobe  viewed 
"  by  my  fellow  sutierers  as  a  seltish  speculator,  who,  secured 
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"  liiiiiscU",  induced  or  oucouraj^ecl  theiii  to  risk  tlieir  money  or 
"  uïhkIs  without  security.  I  vvill,  tlierefore,  as  soon  as  you  are 
"  ifiiily  to  ac'copt  th(;  sanie,  traiisfer  to  you  ull  the  insurance 
"  wliicli  I  liold,  for  the  benefit  of  the  unsociired  creditors  oï 
"  tlic  «state,  not  including  claiiDs  for  Davies'  debts  outside  of 
"  liis  (,'lass  business.  Il  nthst  h<;  parfertljj  undcratood  that  fke 
"  iiiniinoice  iii  question  is  trdvsferred  for  the  benefit  of  the 
"  uit^rriircd  creditors,  ai)d  vioir,  sinrially  for  the  benefit  of 
"  //(('  Mrsf'.r»  Shoiv,  W.-P.  Havtley  and  Co.,  Mothien  De 
'' Hciiiifort,  MrMann,  MrCrejidy,  Abjon,  JJevdni/  oiul  Co., 
"  J(iliii!<to)i,  Robinson,  Hroifun,  Htirvei/,  Hill,  Hyne»,  Hall, 
'  W'iilkrns,  (iay  a)id  (!o.,  Jordan  and.  Benard,  Smith  and 
"  McLi/iin,  and  myaelf.  I  wish  it  to  \w  distinctiy  understo<jd 
"  tlifit  F  do  not  intond,  nor  will  I  consent,  that  any  part  or 
"  ])(>rtii>n  of  tho  insurance  thus  tt)  be  transforrod  shall  bo 
"  taki;n  as  covoriiifj  or  in  any  way  whatever  securing  MoUons 
'•  diiim,  or  cert;  [)r(;tended  tnortgaj^'!"  and  other  clatms  of 
•'  Mnlliolland  aiul  liaker,  nor  those  of  corain  workinen 
•  ilaiiiiin^  wages,  becauso  MulhoMand  and  Baker  received  ail 
"  the  iflass  that  was  ever  uianufacturod  by  Davies  up  to  the 
"  S!it\n(lay  wlien  tiiey  refused  to  j)ay  tlie  worknien's  wages, 
"  wliicli  they  were  bound  to  ilo,  and,  to  niy  own  kncwledge, 
"  uitli  llie  exception  of  the  aiuount  due  (to)  them  by  that 
"  last  |iay  list,  the  whole  of  the  nieii  were  fur  overpaid  for  ail 
"  tlic  tiiiie  they  worked  for  Davies.  The  al}ore  ea'presy  condi- 
"  limis  iiiid  stiindcttions  andei'stood  and  ayrecd  io,  I  ivill 
"  Iniiisfer  the  itisitranve  in  mu'Mion  to  yoii,  as  obviai  aa- 
•■  xiijin'f'  in  the  niatfer  of  lileliard  Davies  {Claïke  and  Co.) 
"  fvr  llie  benefit  of  the  creditors  atioc  mentioiied,  whenever 
"  you  are  ready  to  accept  such  transfer,  and  /  shtdl  consider 
'■  iliHir  accepta nce  of  the  transfer  as  beiny  an  acceptttnec  of 
"  ih>  conditions  an^l  stij}alidions  al)ove  set  forth,  irithtnit  ex- 
"  cvjtliun."  It  is  (|uitc  phiin  that,  if  that  letter  is  the  letter 
wiiicli  states  the  ternis  on  whieh  CMarke  assii^ned  the  policy 
t«)  Whyti ,  it  was  not  assifjfneil  to  hini  for  the  e(|ual  Itenelit  of 
ull  thi'  creditors  of  J)avies,  but  was  assigned  to  hiui  for  the 
lit'iii'tit  of  Chirke  hiin.self  and  certain  particuiar  creditors.  It 
is  tnic  that  a  (piestion  was  asked  the  jury  :  "  Was  the  assign- 
"  iiiriil  of  the  policy  froTH  Henry-.F.  (  'larke  to  the  IMaintiti'exe- 
"  c'Uted  as  aliejj;e<|  in  plaintitf's  déclaration,  and  acceded  to  and 
"  apinoved  l)y  défendants  as  therein  aiso  averred,  or  was  the 
"saiil  transfer  niade  to  plaintitf  for  the  beiu'f.ù  only  of  the 
"  i)aiti(s  iiientioned  in  def(!n<lants'  Hrst  plèa  and  in  a  letter 
'  ÎMariiijr  date  the  19th  day  of  April,  l!S70,  and  vas  said  letter 
"  wiiticii  liy  Henry  .1.  Clarke  to  plaintirt'an<l  n.'ceived  by  the 
"  iatti  r  '  "  The  answei-  is  :  "  i'oliey  was  assi^ni» d  as  alleged  and 
"  ainniived  by  défendants,  and  was  for  the  U-netit  of  the  cre- 
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"  ditora  generally,  Clarke's  letter  as  to  distribution  huving  no 
"  binding  etfect  on  assignée."  It  is  to  be  observed  tho  jury  do 
not  tind  that  the  letter  was  not  written  and  sent,  but  ail  tliey 
Hnd  is  that  Clurko's  letttT  as  to  distribution  had  no  bindinjr 
effect  on  the  assignée.  It  appears  to  their  lordships  that  tliis 
is  nierely  an  answer  as  to  what  is  really  a  question  of  lîiw. 
Whatever  answer  the  jury  gave  on  questions  of  tact  whicli 
are  put  to  thein,  the  court  would  be  l)Ound  by,  subjeet,  of 
course,  to  this  :  that,  if  the  answer  was  not  satisfactory,  tlie 
court  inight  order  a  new  trial.  But  it  appears  to  their  Ijord- 
ships  that,  if  the  jury  in  answering  a  (|uestion,  really  oiily 
give  an  answer  which  is  an  answer  to  a  question  of  law,  ami 
not  an  answer  to  a  question  of  tact  at  ail,  the  court  in  givin^j 
their  judgnient  and  entering  the  verdict  according  to  the  HikI- 
ings  of  the  jury,  are  to  décide  the  question  according  to  the 
correct  décision  in  point  of  law,  and  not  jiccordingto  any  erro- 
neous  statenient  or  findings  of  the  jury  in  that  respect.  Thero- 
fore,  it  appears  to  their  Lordsliips,  notwithstanding  that  tind- 
ing,  this  really  wttsan  assignnient  by  Clarke  to  Whyte.on  trust 
for  the  benetit  of  Clarke  hiniself  and  the  other  particular  cre- 
ditors  mentioned  in  that  letter.  There  is  a  considérable  ques- 
tion, whether  Clarke  is  to  be  treated  as  mortgagee  or  as  the 
actual  owner  under  the  bill  of  sale  which  he  took.  It  appeurs 
to  their  Lordships  unnecessary  to  décide  that  (juestion,  k'- 
cause,  whether  he  was  owner  or  whether  he  was  niortgaj,'ee, 
he  was  unquestionably  the  absolute  owner  of  the  policy  of 
insurance.  It  is  not  contended  that  the  policy  of  insuraiice 
wjis  nmde  on  account  of  l^avies,  or  that  Davies  had  any  inte- 
rest  in  it.  Ncither  was  there  any  considération  given  by  Wliyte 
for  the  jussignnient  of  the  policy  by  Clarke  to  Whyte,  and  it 
therefore  follovvs  that  this  being  in  the  nature  niere'y  of  ii 
gift,  Clarke  was  perfectly  entitled  to  say  for  what  purposc 
and  on  trust  for  whon»  Whyte  should  hold  the  policy.  Tliiiv 
fore,  their  Lordships  are  of  opinion  that  Whyte  ludd  the 
policy  on  trust  for  the  persons  nientioucd  in  the  letter  by 
Clarke.  That  being  so,  it  necessarily  follows  that  Lin  fiise 
conies  within  the  condition  of  the  ])olicy  :  "  In  case  this  p(»licy 
"  should  be  Jissigned  in  trust  or  us  collatéral  security.  wht'ri 
"  loss  or  damage  ari.ses  it  shall  be  tlu»  duty  of  the  assigimr  Ut 
"  make  and  furnish  the  necessary  proofs  in  support  of  the 
"  claiin  bt'tV)re  the  saine  shall  be  recognized  and  piiyivble.' 
Therefore,  the  judge,  in  their  Lordships'  opinion,  was  perffctly 
correct  in  saying  that  (^larke  was  the  person  to  send  in  the 
proof.  The  only  other  question  is,  assuniing  that  the  condi- 
tion was  not  at  ail  complied  with,  was  there  a  waiver  of  the 
couflition  ?  The  alleged  waiver  niust  arise  either  froni  the 
Company  having  sent  no  answer  to  the   letter  of  th''  âtli  <if 
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Aujjnst,  1S70,  or  else  from  the  letter  written  by  the  conipany 
of  tlu!  îUst  of  August  1870.  With  respect  to  not  answering 
tht!  letter  of  the  5th  of  August,  1870,  that  letter  was  not  sent, 
iior  were  the  proofs  even  by  Whyte  sent  in  until  after  the  tSO 
(liiys  had  elapsed  ;  and  their  Lordships  are  clearly  of  opinion 
that  tlie  80  days  ai'e  a  inaterial  part  of  the  condition  ;  so  that, 
unless  there  Is  a  waiver,  the  assured  cannot  recover  unless  he 
s«.'ii(ls  in  the  proper  proofs  within  30  days.  It  was  said  that, 
iilthoiigh  it  was  a  condition  précèdent  that  the  proofs  should 
lie  sent  in,  yet  the  period  of  30  days  was  not  niaterial  ;  but  if 
tliat  wcre  so,  then  there  woukl  be  no  time  appointée!  at  ail 
within  which  the  proofs  were  to  be  sent  in,  and  the  assured 
niij^flit  M'ait  one,  two,  or  three,  or  four  years,  before  he  sent  in 
his  proof,  and  still  be  entitled  to  recover,  which  would  appea)' 
to  he  entirely  contrary  to  the  true  ineaning  of  tlie  conditiori. 
Aiul  iiuleed  the  cases  which  hâve  been  referred  to  which  hâve 
liet'ii  "Iccided  in  Éliigland,  the  case  of  Moeson  vs  Hardi/  and 
anotht  I  'ase  in  1  Ellis  and  Ellis,  are  décisions  by  the  courts 
hi'if  that  the  tinie  nientioned  is  an  essentinl  part  of  a  condi- 
tion of  tins  kind,  and  that  is  affirined  by  the  clause  which  bas 
lieen  cited  froin  the  Code  ol'  Lower  Canada,  by  which,  if  by 
.oine  iinpossibility  the  assured  is  prevented  from  sending  in 
ÎM-i  l'oofs  within  the  proper  tinie,  furthtr  tiuie  inay  be  given  to 
iniu.  Therefore,  their  Lordships  think  that  it  was  essential 
that  tlii'  proofs  should  be  sent  in  within  30  days,  unless  that 
was  waived.  That  lieing  so,  their  Lordships  are  also  of  opinion 
tliat  the  not  answering  a  letter  sending  in  proofs  after  the  30 
"lays,  the  mère  fact  of  not  answering  that  letter  cannot  pos- 
.silily  be  a  waiver  of  the  not  sending  the  proper  proofs  in,  anti 
iiut  sending  them  in  within  proper  time.  Whether,  if  the  proofs, 
orwliut  appear  tobeand  professed  to  be  proofs,  had  l>een  sent 
in  within  30  days,  asking,  as  this  letter  does,  whether  those 
piooi's  were  satisfactory,  whether  in  that  case  the  not  answer- 
ing' it,  when,  if  they  had  answered  it,  possibly  the  assured 
iiiii,'ht  hâve  sent  in  proper  proofs  in  time,  would  be  a  waiver, 
it  is  not  iieeessary  to  consider,  but  it  appears  to  their  Lonl- 
sliips  that,  after  the  30  days  are  over,  and  when  the  assured 
Imd  a  «lefence  to  the  acti(»n,  their  not  answering  a  letter  can- 
n"t  !)('  surticif-nt  to  amount  to  a  waiver.  Their  Lordships  do 
not  mean  to  sav  that  there  nuiy  n<»t  be  a  waiver  after  the  30 
liiiys  are  over.  It  is  possible  that,  if  fch»^y  did  anything  which 
iiiisled  the  assuretl,  or  put  hini  to  e.xpen.se,  there  might  be  a 
Wiiivcr  îii'ter  the  time  was  i>V(T  :  but  they  are  clearly  of  opi- 
nion tl'.at  not  answering  this  leiter  .sent  after  the  30  days  can- 
not nt'  itself  be  sufticient.  Then,  with  respect  to  the  letter  of 
•ilst  of  August.  that  was  in  answer  to  a  lett<'i'  of  the  24th  of 
Augnst,  in  which   Whyte  suys  not  <ndy  the  30   days    hâve 
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elapsed,  but  "  would  you  allovv  me  to  rumine!  you  tluit  (iO 
days  hâve  elapsod  since  proot*  was  furnished."  Tlierct'ore, 
that  was  when  more  than  90  days  had  olapsed,  and  wlien 
the  assured  was  allefçing  that  lie  had  jierformed  ail  tlu^  poii-^ 
ditions,  and  was  entitled  to  recovor,  and  when  the  tiiiie  Iwul 
long  gone  by.  Then,  in  answer  to  that,  the  assurers  say  : 
"  W  e  hâve  to  inform  you  that  the  Company  consider  thut  tlioy 
are  not  liable  for  any  losa  referred  to  in  the  claim  you  Imve 
made  under  sai<l  policy,  and  declini;  paying  it."  If  that  Ktter 
aiso  had  been  sent  within  the  30  days  before  the  timo  luul 
elapsed,  or  had  been  sent  after  the  30  days  had  been  waived, 
and  had  heen  sent  at  a  time  when  it  wtis  still  possilih;  for  t\w 
assured  to  hâve  sent  in  proper  proofs,  then  it  might  well  l)e 
said  that  the  company,  by  saying  they  are  not  liable  for  tlie 
loss,  are  not  relying  (m  the  non-compliance  with  the  seiidin^r 
in  the  proper  proofs,  but  are  relying  on  some  defence  on  tlie 
merits  respecting  the  tire  itself.  But  when  the  time  for  sciid- 
ind  in  the  proofs  lias  elapsed,  merely  writing  to  say  they  ore 
not  liable  for  the  loss  cunnot  in  their  Lordships'  opinion 
amount  to  any  waiv(;r,  because  it  is  perfectl}'  consistent  witli 
that  that  the  company  are  going  to  say  that  they  are  not  lial)lo 
for  the  loss  referred  to,  because  the  proper  time  for  sending  in 
the  proofs  bas  elapsed  and  the  proofs  hâve  not  been  sent  in. 
Therefore,  their  Lordships  are  of  opinion  that  tiie  direction 
of  the  judge  was  perfectly  right  on  that  part  of  the  case,  and 
that  the  verdict  of  the  jury  was  riglit,  and  that  the  décision 
of  the  court  was  correct  ;  and,  therefore,  they  wiil  lnnnl)ly 
advise  Her  Majesty  that  the  appeal  be  dismissed  with  costs. 
(22  J.,  p.  215,  et  7  R.  L.,  p.  lOG) 


ATTORIŒT  AD  UTEH. 

SuPERioR  Court,  Montréal.  30th  Septombor.  1.S70. 
Coram  ToRRANCE,  J. 

Castonouay  v8  Perrin  ef  al. 

Iliid:  That,  wltere  partie»  Bottlo  a  chho  ont  of  court,  afti^r  plni  MimI, 
by  a  compromi»,  it  i»  not  t-onipetiMit  to  tlio  phiintiH'"  «tturnoy  wlio  askfil 
for  diHlraction  of  fostH,  to  procH^ed  to  jndjfniont  in  IiIk  luvonr  for  cosis  mi 
tlu'  ^ronnd  tliiit  tlic  roniproinii'  ha»  Imeii  nimle  ont  of  court  in  unit  r  lu 
deprive  liini  uf  liia  coHta. 

Tho  action  of  plaintiff  was  fo\  an  aliinentary  pension  lui'i 
directed  against  childriîu,  and  the  dcclnration  iisk  for  distiat'- 
tion  of  costs  in  favour  of  the  attorney.  The  défendants  pleiidcd 
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to  the  inorits,  and,  a  i'ew  daya  afterwards,  niade  an  arrange- 
with  plaintiti'  by  which  the  action  was  settled.  Subsequently, 
oi'o  ol'  the  défendants  made  a  motion  in  court  praying  acte  of 
tlu'  production  by  hiin  of  the  deed  of  arrangement,  and  that 
the  parties  be  sent  out  of  court.  The  court  granted  acte  on 
the  ;{()th  April  last.  Notwithstanding  this,  the  attorney  of 
phiiiititi"  pnjceeded  to  made  an  enquête  for  plaintiff,  and 
exiiiniiied  défendants  surfaits  et  articles. 

(i.V(;no>i,  for  plaintitf,  cited  Stigny  vs  Stigny,  2  Rev.  de 
Le^'.  120,  and  suprô.,  p.  181  ;  Peltier  vs  Landry,  ibidem  ;  Ri- 
clatnls  vs  Ritchie(l):  Hébert  vs  Za  Fabriqtbe  (2)  ;  McGul- 
loch  vs  Hatfidd  (3)  ;  Gauthier  vs  Lemieux,  2  L.  G.  R.,  p.  273, 

(1)  LoiHciu'c'st  intervenu  entre  les  parties  au  procès  un  accommodement  (jui  a 
|Miur  l'rt'ct  (le  priver  frauduleusement  le  procureur  du  demandeur  de  ses  frais, 
II'  triliuiial  d(''l)(iutera  le  denuvndeur  de  son  action  et  condamnera  le  défendeur 
(Il  tdiu.  lis  dépens,  (iiirhartls  vs  Ritchie.  cl  al.,  C  S.,  t^uébcc,  .'S  mars  1856, 
Sti  AKT,  .1.,  G.vrïHiKB,  J.,  et  Taschekkau,  J.,  6  D.  T.  B.  C,  p.  98,  et  5  R.  J. 
H.  (,!.,  p.  in») 

Ci)  Un  accf)mmo<lement  étant  intervenu  entre  les  parties  au  procès,  le  dé- 
f('ii(li'iii-  Hv  fliiirgeant  de  payer  lus  frais  de  l'action  avant  son  rapport,  le 
ili'inaii(l(nir  ne  peut  ciisuile,  à  moins  d'une  convention  spéciale,  rapporter  l'ac- 
lioii  pour  reiMuivrer  lesdits  frais  que  le  défendeur  aurait  iiégligé  de  payer,  cet 
iu'cdriiiiioduniuut  ayant  eu  l'effet  de  mettre  fin  à  la  demande  du  demandeur  et 
ayant  réduit  son  recours  i\  la  seule  demande  des  fnvis  lorsqu'ils  auront  été 
Uisvi.  La  demande  pour  distractiim  de  dépens,  faite  par  les  conclusions  de  la 
ilcilaiatiou,  n'enlève  pas  au  demandeur  le  droit  de  prendre,  relativement  à 
soii  ai'tioii,  tout  arrangement  honnête  et  (|ui  n'a  pas  l'effet  de  priver  les 
nvcH'iits  de  leurs  justes  honoraires.  Kn  loi,  aucune  distraction  de  dépens 
n'existe  ni  ne  peut  avoir  lieu,  sans  avoir  été  accordée  par  un  jugement  ne  la 
tour.  (Ili'hfvt  dil  Liromptr  et  Fabrique  dt.  Saint  -  Jean,  V.  B.  K.  en  appel, 
Miintri'al,  17  8eptend)re  18H1,  Lakontaine,  J.  en  C,  Aylwin,  J.,  Duval,  J., 
Mkkkdith,  .r.,  et  MosoKr.KT,  J.,  confirmant  le  jugement  de  C.  S.,  4  février 
istii,  TAsciiKKKAr,  .J.,  13  1).  T.  B.  G.,  p.  (56,  et  11  R.  J.  R.  Q.,  p.  264) 

(.'J)  Vue  saisie  levendication  peut  <^tre  pratiquée  contre  le  maître  d'un 
navire  MU-  sou  i-efus  de  signer  le  connaissement  contenant  l'état  des  marchan- 
dises elmi'gées  Hur  son  vaisseau,  et  l'action  être  rapportée  pour  les  dépens 
seulement,  le  connuissenient  ayant  été  signé  après  l'émission  du  bref,  mais 
avant  son  exécution.  Bien  (|ue  les  dépens  ne  fassent  pis  partie  de  la  cause 
ineniiere  (le  l'action,  ils  constituent  néanmoins  une  partie  de  la  demande,  et, 
IMiur  ee  motif,  le  demandeur  a  autant  «le  droit  d'avoir  jugement  sur  cette 
partit"  (le  sa  demande  (|ue  sur  la  première.  (.\frCulltx-h  il  ni.  et  Hatffld,  C. 
ii  K.  II!  anpel,  Québec,  1,5  juin  IHtJ.S,  Avi.win,  .1.,  dissii'ciit,  Duval,  J., 
■(.,  et  Bkhtiiki.ot,  .1.,  intirmant  le  jugement  ne  C.   S.,  Québec, 
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"iileeenibre  IS(i'2,  .Stuart,  .1.,  «|ui  avait  juijé  (Hu-  Iti  signrture  du  connaisse- 
ment, avant  rex(''eution  de  la  saisie-revenilieation,  ayan'  fait  disparaître  la 
lause  (le  l'action,  le  maître  du  navire  ne  pouvait  être  c  lulamné  aux  dépens, 
I'!  I>.  T.  H.  ('.,  p.  .TJI  ;  7  .1.,  p.  •>29,  et  1 1  K.  J.  R.  Q.,  p.  301).  Le  juge  Ayl- 
win ''liiil  d'opinion  de  confirmer  le  jugement  de  la  cour  de  première  instance. 
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3  R.  J.  R  Q.,  p.  179,  et  11  iif.  /.  R.  Q.,  p.  266  ;  Charlebow  vs 
Coulombe,  7  L.  G.  J.,  p.  300,  and  suprà,  p.  181  ;  O'Gonnell  vs 
<Ae  May  or  et  al.  of  Montréal  (4);  Robertson's  Dig.,  p.  114: 
i)arc/ifi  vs  Ditbnc,  1  Z.  (7.  iî..  p.  238,  2  iî.  /.  R.  Q.,  p.  470,  et 
11  R.J.  R.  Q.,  pp.  265  et  359  ;  Harrison's  Dig,  op.  206,  7  :  dok 
vs  Bennett,  and  contended  that  lie  was  entitled  to  a  judginent 
for  costs  as  the  arrangement  had  been  made  to  defeat  hiiii  as 
to  coets. 

Archambault,  for  Côine  Perrin,  and  H.  Prévost,  for  C.  F. 
Perrin,  «  contra  cited  La/aille  vs  Lafaille  in  Review,  14  L.  (!. 
Jiirist,  p.  262, and  «wprd.p.  180,  and  Québec  Bank  vs  Paquet  (5). 

thi- 
turns  tl 
parties  out  of  codrt,  withont  costs.  (14  ,T.,  p.  304) 

J.-C.  Gagnon,  for  plaintiff. 

Jette  and  Archambault,  for  Côme  Perrin. 

H.  Prévost,  for  C.  F.  Perrin. 

De  Bellefeuille  and  Turoeon,  for  Madame  Prévost. 


Per  CuuiAM  :  The  court  applies  the  rule  laid  down  in 
Québec  Bank  vs  Paquet,  13  t.  G.  J.,  p.  122,  and 
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Court  of  Review,  Montréal,  30th  September,  1869. 

Coram  Mondelet,  J.,  Mackay,  J.,  Torrance,  J. 

DoRioN  et  al.  vs  Baltzley. 

Held:  In  the  caso  of  a  lease,  by  one  deed,  of  two  separate  premises, 
Bubject  to  the  condition  that  the  tenant  should  "not  niake  ovcr  liis 
"  interest  in  the  présent  leane,  without  tbe  consent  of  the  said  lessore 
"  being  first  obtained  in  writing  for  tliat  purpose,"  that  a  »>ub-leii8e  of 
one  of  such  preuiises,  without  the  written  consent  of  the  landlord,  wa» 
légal  un*^      .lid. 

This  w,.    a  henring  in  review  of  a  judgment,  rendered  in 
the  Superior  Court,  at  Montréal,  on  the  3rd  day  of  June,  1869, 

(4)  Relativement  à  la  dette  ou  à  la  matière  qui  fait  l'objet  du  litige,  les 
parties  peuvent  venir  ù  racconiniodement  qu'il  leur  pluit,  mais  si  ravcuin- 
nimleinent  concerne  la  pi-oct'idure  et  (ju'il  «oit  intervenu  entre  les  piirties  à 
l'insu  (le  l'un  des  procureurs,  il  n'engage  en  rien  le  procureur  qui  n'en  a  paa 
eu  connaissance.  Le  procureur  est  le  maître  du  procès  ;  c'est  lui  qui  doit  li' 
diriger,  et  le  client  ne  peut,  par  un  arrangement  étranger  à  son  procureur, 
intervenir  dans  la  conduite  du  litige.  (O'Couiu'U  vs  Cité  de  Montréal,  (\  S., 
Montréal,  31  octobre  185»,  Smitu,  .1.,  4  J.,  p.  56  ;  10  1).  "'.  B.  C.  p.  1!),  et  H 
R.  J.  R.  Q.,  p.  9.5) 

(â)  Les  parties  à  un  procès  peuvent  transiger  et  y  mettre  tin  s'itis  \t-  oon 
cours  de  leurs  procureurs  ad  titem,  et  ces  deriuers  n'ont  poH  le  dtoit  de  l'oii 
tinuer  un  procès  parce  (]u'il  est  demandé  distraction  de  fnuH  ;  la  tiansaotioii 
mettant  tin  au  mandat  des  procureurs  et  entraînant  nécessairement  le  désisti'- 
ment  de  la  demande.  Art.  1918  C.  C,  et  arts.  4')0  et  482  C.  P.  C.  (Hnii<in.  ,1e 
QnéhiT  vs  /'a7He<,  C.S.R.,  Montréal,  29  janvier  I8«9,  Mondklkt,.!..  BKkTiiK 
LOT,  J,,  et  REAinKY,  J.  A.,  infirmant  le  jugement  de  C  S..  SherhitH.k»-,  '28 
mai  18«8,  Short,  .1.,  13.].,  p.  l'22.  et  19  R.  J.  R.  g.,  p.  I«8\ 
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by  Mr.  Justice  Mackay,  disinissing  plaintifTs  action.  The 
action  was  brought  en  résiliation  de  bail,  on  the  ground  that 
défendant  had  leased  one  portion  of  two  separate  preinises 
leased  to  him  by  plaintiffs,  in  contravention  ot  the  conditions 
of  tiie  leaae.  The  lease  was  for  three  years  of  the  whole  of  the 
upper  part  of  a  two-story  house  on  Notre-Dame  street,  belong- 
ing  to  plaintiffs,  and  for  two  years  of  a  shop  in  the  lower  part 
of  said  house,  and  both  preinises  were  leased  by  one  and  the 
saine  deed  of  lease  which  provided  that  the  lessee  "  shall  not 
iimke  over  his  intei'est  in  the  présent  lease,  without  the  consent 
of  tlie  said  lessors  being  first  obtained  in  writing  for  that 
piirpose."  The  défendant  sub-let  the  shop  without  sucli  written 
consent.  Mackay,  J.,  dismissed  the  action,  on  the  ground  that 
plaintiffs  had  "  failed  to  prove  that  défendant  hath  violated 
"  the  lease  set  up  and  declared  on  in  the  déclaration." 

MoNDELET,  J,  :  The  question  hère  is  whether  a  lessor,  who 
hiis  siinply  forbidden  to  sub-let  and  has  not  particularly  for- 
bidden  to  sub-let  any  part,  can  obtain  the  résiliation  of  the 
lea.se,  when  the  lessee,  without  changing  the  nature  or  desti- 
nation of  the  thing  leased,  sub-lets  a  room  and  reserves  to 
hiraself  or  continues  to  occupy  the  rest.  The  question  has 
been  already  several  times  decided.  The  judgment  appealed 
froni  decided  that  défendant,  under  the  circumstances,did  not 
violate  the  clause  of  the  lease.  This  judgment  is  correct  and 
sliould  be  and  is  confirmed.  (14  J.,  p.  305) 

Kelly  and  Dorion,  for  plaintiffs. 

John  Monk,  for  défendant. 
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SiTi'ERioR  Court,  Montréal,  30th  November,  1809. 
Coram  Mackay,  J. 
Spelman  vu  Muldoon. 

Ilelil  :  That  a  tenant  lias  no  rijîht  to  niake  repains  to  the  leased  prf»- 
|ierty,  tinlesn  he  obtains  the  authorlty  of  tlie  court  (by  action)  to  niake 
tlie  saint»  nt  the  ex  pense  of  tlie  leHsor. 

This  was  a  hearing  on  law.  The  plaintiff  sued  défendant  to 
ivcovcr  (besides  an  amount  claiined  for  damages)  the  suni  of 
i^ôGO,  as  the  cost  of  certain  necessary  repairs  which  he  allegcd 
ht'  hiiil  licen  obliged  to  niake  to  the  leased  prenn.scs.  '''he 
dt't't  inliint  plended  a  défenne  nv  fond  ev  drcii  to  the  deinand 
"f  plaintif!' ior  tlie  $500,  on  the  ground  that  it  did  not  appcur 
^foni  tlie  allégations  of  the  déclaration  that  any  action  lia<l 
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over  beon  brought  by  j)laintifr  to  conipel  defondant  to  make 
the  repairs,  or  tliat  défendant  had  ever  been  placed  en  de^iieure 
to  do  so. 

Peu  Curiam  :  According  to  articlel641  of  our  own  code, 
plaintirt'  was  bound  to  put  défendant  ni  demeure,  by  action, 
to  uiake  the  repairs,  and  to  hâve  obtainetl  the  authority 
of  court  to  do  thein,  in  case  of  default  by  the  landlord.  Tlio 
deniurrer  niust  therefore  be  inaintained,  and  phiintitfs  action, 
HO  far  as  Fiis  claini  for  the  $500  is  concerned,  disiuissed,  witli 
costs.  Dernurrer  to  «iction  inaintained.  (14  J.,  p.  300) 

William  H.  Keru,  for  phiintifi". 

DoHERTY  and  DoHERTY,  for  défendant. 


TIEROE-OPPOBITIOll. 


Court  of  Review,  Montréal,  30th  October,  1869. 

Coram  Mondelet,  J.,  Berthelot,  J.,  Torrance,  J. 

McDonald  e/ rir  vs  McDonali»,  «9îti  Dodd,  lut.  party,  (ti!*/ 
McDonald  et  (d.,  tiers  opposants. 

Hcld:  That  thefact  tliat  one  of  tlie  tiers  opposants,  (who  claiin  as  co- 
I)artners)  is  a  «lefendaiit  iii  the  cause,  ib  no  bar  to  tlieir  right  tu  fylo. 
their  opposition. 

Mondelet,  J.  :  The  judgment  appealed  from  was  reuflond 
by  the  Superior  Court,  Montréal  [Berthelot,  J.],  on  the  2<Stli 
April,  1868.  By  that  jud<;;ment,  the  pétition  and  tierce-oppo- 
sition fyled  by  Edward  McDonald  et  al.  was  dismissiMJ.  The 
object  of  the  pétition  and  tierce-opposition  was  that,  i»i  the 
judffment  to  be  rondered  in  the  cause,  with  refei'ence  to  sucli 
tierce-opposition,  the  défendant  should  be  condeinned  to  pay 
to  petitioners  the  suui  of  nioney  therein  nientioniîd  awni'dfd, 
by  the  judj^nient  already  rendered  in  vSaid  cause,  to  the  iiiter- 
veninjj  party,  or  that  interveninj.^  P«''t.y  should  pay  the  suiii 
to  petitioners.  TIkm'o  are  no  reasons  assif^ned  in  the  judf^nient 
appealed  froui  for  the  dismissal  of  the  pétition,  but  the  learne»! 
counsel  for  the  petitioners,  appellants,  stated  at  the  hoarinj,' 
that  the  Honourable  Judge  who  pronounced  the  judj^Miunt 
was  understood  to  say  that,  l)ecause  one  of  the  petitioners 
appeare<l  also  to  be  a  défendant  in  the  cause,  and  was  conse- 
quently  already  a  party  thereto,  the  petitioners  did  not  conu' 
within  art.  510  of  the  Code  of  Civil  Procédure.  It  scenis  to 
tne  that  there  is  nothing  on  the  face  of  the  pleadings,  iior  in 
the  évidence,  to  justifj'  the  assuniption  that  the  Edward  Mc- 
Donald, who  is  a  défendant,  is  the  same  as  the  Eflward  Me- 
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Donald,  ono  of  the  petitioncrs.  Morally,  I  believc  tlioni  to  be 
tliL'Hiiino,  hutthere  is  no  le<j;al  evidoncr  ot'itin  the  rocord.  But, 
iiiliiiittinju'thoni  tolte  thcsarne,  thatwould  notdepvive  Kdward 
McDniiuldot'  tiio  ri<rlitt>t'fylii)^'  the  pétition  awdtieri'e-ajtpoHÎ- 
tiiHi  in  (|uestion,  becauso  the  tsaid  McDonald  was  a  nieniher  of 
il  Hriii  cotnposed  of  others  bosido.s  said  McDonald.  Tins  tirn» 
ciiiiiKtt  lu;  presuined  to  hâve  been  a  party  to  the  cause,  nor  can 
tlie  ilcIVndant,  who  lias  app<;ared  in  his  own  individual  or  por- 
sniml  iiit(!rest,  be  legally  lield  to  be  a  party  to  the  cause  as 
rt'prcsciitinf; said  Hrni.  Itis,  in  niy  opinion,  sufficient  fora))eti- 
tioiior.  under  the  présent  circunistances,  to  be  aduiitted  an  inter- 
vt'iiinj,' party,  to  show  an  apparent  prr»i<t/af'ie  interest.  That 
riM|ui.site  is  shiwn  on  the  face  of  the  pétition.  It  will  be  tinie 
ciioiif^li  when  the  nierits  of  the  cas»;  conie  to  be  investij^ated 
toiit-al  tlierewith.  I  ain  of  opinion  that  the  judgment  disnnss- 
iiig  tlic  pétition  should  be  reverser!,  and  the  petitioner  per- 
initted  to  intervene.  The  judgnient  under  review  was  acconl- 
inifly  reversed,  and  the  tierce-opposition  ordered  to  be  received 
and  Fonii  part  of  the  cause.  (14  .A,  p.  807) 

DoitioN  and  DoHioN,  for  plaintiH's. 

S.  IUtiiune,  Q.  C,  for  tiers  opposants. 


I1IT£RE8T  IN  SUIT. 

CoiHT  OF  Queen's  Ben(;ii,  Montréal,  .Sth  SepteinlM-r,  1S7(). 

Corani  Duval,  C.  J.,  Caron,  J.,  Dkummond,  J., 
BADfJI.EV,  J.,  MoNK,  J. 

RoiîEitr  Wayson,  è/i-qiiaLifé,  petitioner  and  défendant  par 
ripr'  o  (l'i'nsfdvce  in  the  court  below,  aippellant,  tmd 
TifK  City  of  Glasoow  Ha\k,  plaintiff  in  the  court 
lielow,  rcspondents. 

Hfld  ;  Tliat  the  rijtht  to  pétition  to  qimsh  a  writ  of  attachinoiit  in 
i'(iiii|iiilsory  iiciuidation  under  tlic^  Insolvwnt  Act  of  18t)4  is  piirely  piT- 
sdiuil  tti  tlio  debtor,  and  rannot  ho  cxorriscd  l)y  a  pensun  to  wlioni  lie 
lias  iiKilo  a  Nolnntarv  assiunnient.  (Act  i>f  181)4,  U7-l.'8  Viot.,  v.h.  17,  soc. 
:i.  ''<  1-'  ;  Act  of  18(i9,  S2-3:{  Vict.,  cli.  Ki,  hoc.  2«) 

K.  Cauteu,  q.  c,  for  apiiellant  :  On  the  20th  Oct^ber  ISCS, 
an  atlidavit  was  niade  l»y  Kicluml  H.  An^us,  as  the  aj^fent  of 
tlic  ("ity  of  (Jlas<;ow  Hank,  under  the  provisitais  of  the  Insol- 
vtnt  Act  of  18(54,  in  which  défendants  were  described  as 
•lanirs  Arbuokle,  of  the  City  of  (  Jlasj^ow,  in  Scotland,  and 
'  •Ifiiiir-,  Bruce,  of  the  city  and  district  of  Montréal,  inerchants 
'  and  cu-partners,  trading  at  Montieal,  under  the  .style  mid 
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"  firm  of  "  Arbuckie  and  Bruce."  This  affidavit  waa  sworn  to 
hot'ore  the  prothonotary,  at  Montréal,  and,  tliereupon,  a  writ 
of  attachinent  in  conipulsor'  liquidation  was  issued,  and  prop- 
erty  belonging  to  James  L .  ace  alone  was  atttiched.  On  tlie 
sanie  day,  James  Bruce,  who  had  been,  for  souje  time  previous, 
carrying  on  business  alone,  muler  the  style  of  James  Bruce  & 
Company,  made  a  voluntary  assignnient  to  Robert  Watsoii, 
in  pursuanr^e  of  a  resolution  paased  at  a  meetinj»  of  liis  cn.'dit- 
ors  previously  lield,  at  which  meeting  the  City  of  (ilas},'ow 
Bani\.,  by  their  attorney,  were  présent.  The  contest  is  betweeii 
Robert  Watson,  the  assignée  of  James  Bruce,  whose  pétition 
to  be  permitted  to  intervene  to  contest  the  writ  of  attachinent 
was  allowed  and  fylefi,  and  respondents,  plaintiffs  upon  tlit- 
writ  of  attachment.  The  pétition  in  intervention  set  fortli  : 
"  That  James  Bruce  carried  on  business  alone,  and  was  sfi/eil 
"  and  possessed  of  the  goods,  property  and  ettects  attacluMi, 
"  and  that,  by  virtue  oi  the  assignment  made  in  favour  of 
"  (Robert  Watson),  under  the  provisions  of  the  Insolvent  Act 
"  of  1SG4,  before  William  Ross,  notary  public,  on  the  2Uth  day 
"  of  October,  186H,  the  aforesaid  property  and  eHècts  becanie 
"  vested  in  your  petitioner  as  assignée,  and,  by  reason  thereof, 
"  your  petitioner  hath  an  interest  in  contesting  r.he  procei-d- 
"  ings  had  and  tuken  by  plaintitt's,  and  the  right  to  intervene 
"  for  ail  légal  purposes  whatsoever  connected  with  the  defence, 
"  inasmuch  as  no  such  tirm  as  that  of  '  Arbuckie  and  Bruce' 
"  was  in  existence  at  the  time  of  the  issuing  of  thj  writ  of 
"  attachment  ;  and  the  attachment  has  been  illegally  issued, 
"  for  the  purpose  of  preventing  your  petitioner,  as  such 
"  assignée,  from  obtaining  possession  of  the  estate  of  Bruce." 
After  the  return  of  the  writ  of  attachment  and  within  the 
delays  prescribed  by  the  Insolvent  Act,  appellant,  as  the 
assignée  of  James  Bruce,  contested  the  writ,  and,  by  lus  péti- 
tion to  set  aside  and  quash  the  same,  set  forth  :  "  That  the 
"  atfidavit,  upon  which  the  writ  of  attachment  was  issued,  is 
"  illégal  and  nuU,  inasmuch  as  the  samo  was  sworn  to  before 
"  the  joint  prothonotary,  who  hâve  no  authority  to  adniinister 
"  an  oath  in  matters  relating  to  insolvency  ;  that,  at  the  time 
"  the  said  writ  was  issued,  Bruce  was  not  carrying  ou  busi- 
"  iiess  with  Arbuckie,  as  is  therein  set  forth,  but  was  carry- 
"  ing  on  business  alone  :  that  plaintiffs  were  fuUy  aware,  at 
"  the  time  the  prtxîess  €>f  attjichment  was  issued,  that  the  part- 
"  nership  heretofore  existing  between  Arbuckie  and  Bruce 
"  had  been  then  dissolved  in  the  month  of  March  last,  luid, 
"  furthcr,  plaintiffs  were  fully  aware  that  Arbuckie  had,  long 
"  since  and  during  the  said  partnership,  become  a  bankru|itin 
"  Scotland,  and  that,  thence,  after  Bruce  was  carrying  on  luisi- 
"  ness  alone,  under  the  style  of  James  Bruce  and  Company  ; 
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"  tliiit  tlie  proporty  Httnclied  was  and  is  the  pronerty  of  Bruc«', 
"  (itnl  was  not  the  property  ofany  co-partnership  oï  Arbucklo 
•iiiiil  Bruce."  The  respoinhints,  on  the  iMth  Noveniher,  IHiiH, 
t'y  II'»  I  lin  answer  in  law,  as  also  an  answer  in  the  nature  of  a 
ilffeiiKt' aa  fond  an /oit.  The  answer  in  law,  upon  wlûch  the 
jii(l},'iin'nt8  appealed  t'rom  vvere  rendered,  i.s  as  follows  :  "  i.\nd 
"  plniiitifls,  for  answer  in  hiw  to  the  peittions  of  Watson,  ènquo- 
"  /(/♦'',  respectively  presented  to  Mr  Justice  Mackay,  on  the  9th 
"and  16th  daysot'Noveuiber insUint, in  Chanibers,  saith,  that 
"  the  said  pétitions  areirrej;ular  and  illégal,  and  that  the  alle- 
"  ^'iitioiis  are  insuHicient  in  law  to  enaltle  petitioncr  to  hâve  the 
•  conclusions  thereof,  for  the  following  reasons,  to  wit  :  1.  Be- 
"  ciiUHc  the  proceeiling  adopted  by  petitioner  is  not  known  to 
"  tlu'  law,  and  he  has  no  nght,  by  sunnnary  pétition,  to  ask 
"  fur  the  delivery  of  any  of  the  goods  attached,  and  the  court 
"  luid  the  judgc  in  vacation  has  no  jurisdiction  to  award  tho 
"  conclusions  of  the  said  pétitions  ;  2.  Because  petiti«nier  does 
"  not  represent  the  insolvents,  and  the  insolventH  hâve  not 
"  presented  any  pétition  to  set  aside  the  attachaient,  oi*  to  stay 
"  proceedings,  as  provided  by  law  ;  îi.  Because  the  only  inter- 
"  est  that  petitioner,  who  is  a  stranger  to  the  proceedings  of 
"  plaintiffs,  Iias  to  urge  any  of  the  luatters  alleged  by  hini  in 
"  iiis  said  pétitions,  is  to  obtain  possession  of  certain  goods 
"  cliiinied  by  petitioner  to  belong  to  him,  in  his  said  quality, 
"  a  reniedy  which  he  cannot,  by  law,  hâve  upon  the  sunnnary 
"  pétition.  4.  Because  the  oïdy  ground  upon  which  a  pétition 
"  could,  by  law,  be  presented,  under  the  circumstances,  would 
"  1h.>  that  the  estate  of  the  insolvent  had  not  l)ecoine  subject 
"  to  compulsory  liquidation,  which  is  not  alleged  by  peti- 
"  tioiier."  Paragraf»h  13  of  sec.  3  of  the  In.solvent  Act  of  18(54, 
27-2(S  Vict.,  ch.  17,  enacts  :  "  Imniediately  upon  the  expira- 
"  tion  of  five  days  froin  the  return  day  of  the  vvrit,  if  no  peti- 
"  tion  to  (jujish  or  to  stay  proceedings  be  fyleil,  or  upon  the 
"  rcndering  of  judgnient  on  the  pétition  to  quash,  if  it  b(^  dis- 
'  niissed,  the  judge  upon  the  application  of  the  plaintiti"  or 
"  ofany  creditor  intervening  for  the  prosecution  of  the  cause, 
"  sliall  order  a  meeting  of  the  creditors  to  be  held  before  him 
"  or  uny  other  judge,  at  a  time  and  place  nanied  in  such  order, 
"  ami  ufter  due  notice  thereof,  for  tlie  purpose  of  giving  tlicir 
"  a(l\  ice  upon  the  appointment  of  an  officiai  a.ssignee." 

The  judgment  rendered  by  Mr  Justice  Mackay,  on  this  law 
issue,  contirmed  by  the  majority  of  the  Judges  in  Review,  (Mr 
Justice  Mackay  beingone  of  the  three  Judges  sitting  in  Review) 
isas  t'oUow:  "Considering  the  nature  of  the  debtclaini  of  plain- 
"  tiH"  as  set  forth  in  theaffidavitfor  attachment,  and  that  itis 
"  a  délit  that  originated  against  défendants,  Janies  Arbuckle 
"  and  James  Bruce,  before  any  alleged  dissolution  of  their  part- 
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"  nersliip,  and  that,  therefore,  right  was  and  is  in  plaintiff  to 
"  proceed  aguinst  Arbuckle  and  Bruce,  as  plaintiff  hath  done. 
"  Seeing  that  there  is  no  nullity  nor  illegality  in  or  about  said 
"  attachment,  or  in  about  the  affidavit  fyled  by  plaintif!', 
"  which  was  well  svvorn  to  before  the  prothonotary,  to  wit, 
"  under  chapter  (S3,  section  2,  of  the  Consol.  Stat.  of  L.  C, 
"  and  art.  80,  Code  of  Procédure.  Seeing  that,  under  said 
"  attach nient,  ail  the  property  of  James  Arbuckle  and  James 
"  Bruce,  and  of  even  James  Bruce  (belonging  to  him  by  any 
"  nanie,  even  bj'  such  a  naine  as  James  Bruce  and  Company), 
"  might  lawfully  be  seized,  at  suit  of  plaintiff,  proper  accounts 
"  being,  however,  to  be  kept  of  the  joint  estate  of  said  part- 
"  nership  of  Arbuckl*:;  and  Bruce,  and  also  of  the  separate 
"  estate  of  James  Arbuckle  and  of  James  Bruce.  Considerinçr 
'  that  I,  said  judge,  hâve  no  right  to  grant  and,  by  law,  can- 
"  not  grant  the  praye.*;  of  Watson's  pétitions,  for  the  reasons 
"  forth  in  them  ;  I,  do  n  aintain  the  answer  in  law  and  do 
"  reject  said  pétitions,  vvith  costs." 

The  appellant  subrriif  .  that  the  judgment  appealed  froiii 
should  ne  reversed.  lï  t.ie  City  of  Glasgow  Bank  had  issued 
their  attachiuent  in  couiormity  with  the  facts  as  admitted  by 
the  answer  in  law,  that  attachment  would  hâve  issued  against 
Bruce  alone,  as  heretofore  co-partner  with  Arbuckle,  and  un- 
der the  provisions  of  law  amendingthe  Insolvent  Act  of  1864, 
appellant,  as  the  assignée  of  James  Bruce,  would  hâve  been 
entitled  to  claim  that  the  property  attached  should  be  delivered 
over  to  him  as  sucii  assignée.  That  provision  is  as  follows  :  29 
Vie,  cap.  18,  sec.  10)  :  "If,  pending  proceedings,  for  compulso- 
"  ry  liquidation,  the  insolvent  should  make  a  voluntary  assign- 
"  ment  of  his  estate  and  eflects,  in  conformity  with  the  provi- 
"  sions  of  the  said  Insolvent  Act  of  1(S64  and  of  this  act,  the 
"  assignée  under  such  assignment  may  apply  for  and  obtuin 
"  from  the  judge  an  order  to  stay  such  proceedings,  subjoet 
"  to  the  claim  of  the  plaintiff  for  payment,  ont  of  the  estate, 
"  of  the  costs  incurred  in  such  proceedings."  The  right  of 
appellant,  as  the  assignée  of  Bruce,  to  contest  the  affidavit  and 
writ  of  attachment,  cannot  be  denled,  and,  assuming  that  no 
assignment  had  been  made  by  Bruce,  he  would  hâve  had  the 
same  right  to  contest  the  legality  of  the  issue  and  service  of 
the  process  of  attachment,  as  any  défendant  in  ordinary  civil 
process  could  exercise.  And,  when  it  is  considered  that  the 
objections  raised  were,  that  a  firm  was  impleaded  whicli  did 
not  exist,  and  that  the  property  attached  was  not  the  prop- 
erty of  the  firm,  but  the  private  property  of  one  of  its  niem- 
bers,  who  had  assigned  to  appellant,  it  is  difîicult  to  under- 
stand  upon  what  principle  the  court  could  set  aside  the  objec- 
tions raised  on  the  demurrer  or  answer  in  law.  Tho  answir iu 
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law  being  an  admission  of  the  facts  pleaded  by  the  pétition, 
the  judgrnent  should  hâve  been  in  favor  of  the  appellant. 

RiTCHiE,  Q.  C,  for  respondent  :  On  the  2G  thOctober,  186H, 
tlie  City  of  Glasgow  Bank,  being  so  far  as  known  to  the  bank, 
the  only  creditor  of  a  firin  of  Arbuckie  and  Bruce,  sued  out 
a  writ  of  attachaient,  under  the  Insolvent  Act  of  1864,  having 
for  its  object  the  placing  of  the  estate  of  the  alleged  insol vents 
in  com})ulsory  liquidation,  and  the  appointment  of  an  assignée 
to  tlie  saine.  The  ground  set  forth  in  the  affidavit  for  a  'opt- 
m(f  tliis  proeeeding  (in  addition  to  the  allégation  of  insol- 
vency)  was  that  Bruce,  one  of  the  insolvents,  was  about 
to  assign  and  dispose  of  the  assets  of  défendants,  with  intent 
to  (lelay  the  creditors  of  défendants.  The  writ  is  in  the  usual 
l'orrn,  and  coinniands  the  sheriff  to  attach  the  estate  of  the 
insolvents,  and  to  sunimon  theni  to  answer  the  plaint  contain- 
ed  in  the  affidavit.  It  was  returnable  on  the  llth  Noveniber, 
foUowing.  The  writ  was  duly  executed  by  the  sheriô",  James 
Court,  an  officiai  assignée,  being  made  guardian  of  the  estate, 
and  was  returned  before  the  court.  Before  noticing  the  pro- 
cci'ilings  which  took  place  in  this  matter,  it  may  be  well  to 
rtview  the  provisions  of  the  Insolvent  Acts  of  18G4  and  1865 
respoeting  compulsory  liquidation,  as  they  bear  upon  the 
questiciis  in  issue  between  the  parties  to  the  présent  appeal. 
In  opposing  an  attachment,  the  alleged  insolvents  had  a 
right:  1.  To  présent,  within  five  days  froni  the  return  day  of 
the  writ,  but  not  afterwards,  a  pétition  praying  for  the  sett- 
ing  aside  of  the  attachment  made  under  the  writ,  on  the 
ground  that  their  estate  had  not  beconie  subject  to  compul- 
sory li»iuidation.  (Insolvent  Act,  1864,  ch.  17,  sec.  3,  §12)  or  2nd, 
to  pétition  thejudge  (instead  of  applying  toquash  ihe  attach- 
ment) to  suspend  further  proceedings,  and  to  submit  such 
pétition  to  a  meeting  of  creditors  and  the  debtors,  in  order 
tliat  the  creditors  might  détermine  whether  the  proceedings 
should  lie  suspended  or  not  (§  15).  Upon  the  expiration  of 
tivc  days  from  the  return  day  of  the  writ,  no  pétition  to 
quasi»  or  to  stay  proceedings  being  fyled,  or  the  pétition  to 
quash,  if  fyled,  being  dismissed,  a  meeting  the  creditors 
wouhl  be  ordered  and  an  officiai  assignée  would  be  appointed 
(§§  13  and  14).  The  insolvents  did  not  adopt  either  of  the 
foreguing  remédies,  the  only  ones  open  to  them  under  the 
law,  and  did  not  even  appfar  in  answer  to  the  wiùt.  The  law 
is  express  in  declaring  that  the  pétition  to  quash,  made  by 
the  insolvent,  a^  provided  in  sec.  3,  §  12,  above  cited,  is  the 
only  mode  by  which  proceedings  for  compulsory  liquidation, 
conmienced  by  attachment,  can  be  set  aside.  The  Insolvent 
Act  Aniendinent  of  1865,  29  Vict,  c.  18,  s.  7,  provides  that  : 
'■  No  déclaration  shall  hereafter  be  requircd  m  proceedings 
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for  compulsory  liquidation,  and  aiich  proceedings  shall  net  be 
contested  either  as  to  i'orm  or  upon  the  merits,  otherwise  than 
by  summary  pétition,  as  provided  by  sub  section  twelve  of 
section  three  of  the  said  Act,"  i.  e.  the  Insolvent  Act  of  1864. 
Before  the  return  day  of  the  writ,  that  is,  on  the  29th  day  of 
October,  1868,  Watson,  who  had  procured  an  assigninent  to 
hini  of  the  individual  estate  of  Bruce,  presented  a  pétition  to 
Mr.  Justice  Mackay,  but,  after  hearing,  withdrew  it.  On  the 
9th  Noveraber  foUowing,  appellant,  in  his  quality  of  assignée 
of  the  estate  of  Bruce,  presented  another  pétition,  alleging 
that,  for  nearly  a  year  then  past,  Bruce  had  been  carrying  on 
business  alone  ;  that  Bruce  was  seized  and  possessecl  of  the 
goods,  &c.,  seized  and  that,  by  virtue  of  the  assignnient  to 
petitioner,  by  Bruce,  such  goods,  &c.,  becanie  vested  in  peti- 
tioner  who  had  consequently  an  interest  in   contesting  ail 
proceedings  taken  by  plaintiff  and  the  right  to  intervene  for 
ail  légal  purposes  connected  with  the  defence,  inasmucli  as 
no  such  firm  as  that  of  Arbuckie  and  Bruce  was  in  existence 
at  the  time  of  the  issuing  of  the  writ  of  attachaient,  whicli 
had   iliegally  '"'d  irregularly  issued  for  the  purpose  of  pre- 
venting  petitioner  as  such  assignée  from  obtaining  possession 
of  the  estate  of  Bruce.  The  conclusions  are  that  petitioner  in 
his  capacity  "  be  perrnitted  to  intervene  for  the  purpose  of 
contesting  the  attachment."  The  réception  of  this  pétition  was 
resisted  by  plaintiff,  but  was  "  allowed  to  be  filed,  saving  ail 
rights  ait  fond  to  ail  parties."  The  appellant,  having  thus 
obtained  a  foothold  in  a  proceeding  to  which  lie  was,  by  law, 
an  entii'e  stranger,  filed  another  pétition  on  the  16th  Novoni- 
ber,  1868,  in  which  he  attacks  the  affidavit  upon  which  the 
writ  of  attachment  issued  as  not  ôworn  to  before  the  proper 
officer,  réitérâtes  the  allégations  of  the  previous  pétition  as 
to  Bruce  having  can  ied  on  business  alone  and  l}eing  the  pro- 
prietor  of  the  troods,  &c-.,  seized,  sets  up  the  dis.solution  of  the 
partnership  and  the  alleged  bankruptcy  of  Arbuckie,  in  Scot- 
land,  and  concludes  by  asking  that  the  writ  of  attachment 
be  quashed,  or,  if  not  (piashed,  that  ail  proceedings  be  stayed 
and  the  property  eized  delivered  over  to  him  as  the  assignée 
of  Bruce.  The  plaintiff  fyled  an  answer  in  law  to  thest-  two 
pétitions.  The  reasons  given  in  support  of  this  pleading  are 
the  foUowing,  viz  :  1.  Becausethe  proceeding  adopted  by  peti- 
tioner is  not  known  to  the  law  and  he  has  no  right,  by  sum- 
mary pétition,  to  ask  for  the  delivery  of  say  of  the  goods 
attached  and  the  court,  or  a  judge  in  vacation,  has  nojuris- 
diction  to  award  the  conclusions  of  the  pétitions  or  any  of 
them  ;  2.  because  petitioner  does  not  represent  the  insol vents 
and  the  insol  vents  hâve  not  presented  any  pétition  to  set 
aside  the  attachaient,  or  to  stay  proceedings,  as  providt-d  by 
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law  ;  3.  Irecause  the  only  interest  that  petitioner  has  to  urge 
is  to  obtain  possession  of  certain  goods  claimed  by  petitioner 
to  belong  to  him  in  his  quality,  a  remedy  which  he  cannot  by 
law  hâve  upon  summary  pétition  ;  4.  because  the  only  ground 
upon  which  a  pétition  could,  by  law,  be  presented  in  this 
matter,  under  the  circumstances,  would  be  that  the  estate  of 
tlic  insol vents  had  not  become  subject  to  compulsory  liquida- 
tion, which  is  not  alleged  by  petitioner.  M.  Justice  Mackay 
niaintained  the  answer  in  law  and  dismissed  the  two  péti- 
tions. An  inscription  was  then  fyled  by  petitioner  for  hear- 
iug  of  the  matter  before  three  judges  in  review.  The  judg- 
nient  of  Mr.  Justice  Mackay  was  confirmed.  The  appellant, 
mistook  his  pow^ers  and  privilèges  under  the  assignment  made 
tf)  him  by  Bruce.  That  assignment  merely  conveyed  to  appel- 
liint  the  individual  estate  of  Bruce  (Insolvent  Act  of  1864, 
ch.  17,  sec.  2,  §7).  It  gave  him  no  right  to  interfère  with  an 
attachnient  having  for  its  object  the  appointinent  of  an 
assignée  to  the  partnership  estate  which  was  not  touched  by 
the  assignment  of  the  individual  estate,  and  it  did  not  take 
away  the  right  which  the  insolvents  had  to  hâve  the  n'rit 
of  attaclnnent  quashed,  upon  the  ground  that  the  partner- 
ship estate  had  not  l)ecome  subject  to  compulsory  liquida- 
tion. The  insolvents  alone  could  attack  the  proceedings  taken 
against  them,  and  only  upon  the  grounds  stated.  If  the  fore- 
going  view  is  coi-rect  appellant  was  an  intruder  in  proceed- 
ings which  in  no  way  concerned  him.  The  object  of  thèse 
proceoilings  was  the  appointaient  of  an  assignée  to  the  estate 
of  Arbuckle  and  Bruce.  Sueh  appointaient  the  creditors  hacl 
a  right  to  hâve  made,  unless  the  debtors  themselves  should 
allège  and  prove,  in  the  manner  pointed  ont  by  the  law, 
that  their  estate  was  not  subject  to  compulsory  liquidation. 
Even,  if  no  property  wliatever  had  been  attached  under  the 
writ,  the  right  to  hâve  an  assignée  named  would  remain 
intact,  and  it  is  a  hardship  that  the  proceedings  of  respon- 
ilent  to  hâve  an  assignée  named  to  an  estate  of  which  the 
liank  is  the  principal,  if  not  the  only  creditor,  hâve  been 
so  long  delayed  by  obstructions  interposed  by  a  stranger. 
Evi'n.if  appellant  could  claim  goods  alleged  by  him  to  belong 
to  nn  estate  of  which  lie  was  assignée,  upon  suniniary  pétition 
(a  proposition  by  no  means  adniitted),  his  application  was 
prématuré,  for  the  simple  reason  that,  until  the  appointaient 
of  an  assignée  to  the  partnership  estate,  there  was  no  one  to 
represent  the  lattor  estate,  or  to  act  in  the  interests  of  its 
crwlitors.  The  appellaot,  therefore,  having  no  standing  in  the 
court  below,  and  lus  pétitions  being  irregular  and  illégal,  the 
question  of  the  truth  or  falsity  of  the  facts  set  up  by  him  is 
iinniatcrial.  He  had  no  right  to  présent  the  pétitions  at  ail 
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and  the  only  error  comraitted  by  the  Honorable  Judge  in  the 
coui't  below  was  in  allowing  the  pétitions  to  be  i'yled.  The 
appollant  sought  a  remedy  which  the  law  did  not  give  hiui, 
and  his  first  attempt  to  eni'orce  it  ought  to  hâve  been  refused. 
As  to  the  regularity  of  the  oath  to  the  affidavit  upon  which 
the  attachnient  was  ba«ed  (an  objection  which,  under  the 
views  above  enunciated,  could  not  be  urged  by  appellant),  it  is 
only  necessary  to  refer  to  article  30  of  the  Code  of  Civil  Pro- 
cédure, which  provides  that  the  oath  required  by  law,  in  any 
proceedings  before  the  court,  may  be  taken  before  the  pro- 
thonotary. 

Badgley,  J.  :  The  bank,  Scotch  creditors  of  Arbuckle  and 
Bruce,  trading  in  co-partnership  at  Montréal,  under  the  tirni 
of  Arbuckle  and  Bruce,  caused  to  be  issued,  upon  the  required 
affidavit  therefor,  the  insolvent  writ  of  attachaient  for  com- 
pulsory  liquidation  in  ingolvency  against  thèse  parties.  The 
writ  was  duly  executed,  and  the  property  in  the  hands  of 
Bruce  was  arrested  and  attaehed,  as  provided  by  law,  and 
taken  into  possession  by  James  Court,  an  officiai  assignée. 
After  this  had  been  effected,  Bruce  individually,  and  in  his 
own  name,  made  a  voluntary  assignaient  in  insolvency  into 
the  hands  of  appellant,  auother  officiai  assignée  in  Montréal, 
who  filed  an  intervention  before  a  judge  sitting  in  insolvency, 
claiming  to  be  put  into  sole  possession  of  the  attaehed  effects, 
upon  the  ground  that  the  co-partnership  alleged  in  the 
affidavit  had  ceased  to  exist  before  the  issue  of  the  writ,  and 
that  the  effects  were  the  property  of  Bruce  alone,  who  was 
and  had  been  for  several  months  a  sole  trader.  The  interven- 
tion was  demurred  to  upon  the  ground  chiefly,  that  the  insol- 
vent trader  alone  could  object  to  the  validity  of  the  writ,  and 
that  not  having  availed  himself  of  the  privilège  ofifered  to  hiui 
by  the  insolvent  law,  appellant,  as  his  individual  voluntary 
assignée,  could  not  interfère  with  the  writ  or  remove  the 
arrestment,  and  that,  therefore,  the  intervention  was  against 
law,  and  the  writ  reniained  in  full  force  and  efFect.  Now,  the 
insolvent  law  allows  the  adoption  of  insolvent  proceedings 
against  a  trading  co-partnership,  as  well  as  against  an  indi- 
vidual trader,  and  necessarily  arrests  in  its  course  ail  the 
property  and  effects  of  each  partner  as  well  as  that  of  the 
co-partnership.  The  proceeding  against  the  partnership  of 
course  included  the  individual  partners  and  each  as  an  indi- 
vidual trader,  and  the  law  provides,  in  substance,  that,  so  long 
as  the  original  writ  holds  good  no  subséquent  individual  pro- 
ceeding shall  avail.  But,  insolvents  are  allowed  personally  to 
pétition  to  quash  the  compulsory  proceedings,  and,  neces.sarily, 
a  partner  would  bave  that  right  also,  but  it  is  a  purely 
Personal  one  and  cannot  be  delegated  to  auother,  and  certainly 
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not  to  a  subset|Uently  appoiuted  assignée  voluntarily  chosen 
by  tlio  particular  insolvent  partner  hiniself.   The  law  points 
out  the  dut'es   and  rights  of  assignées,  Lut  gives  tliem  no 
powcr  to    pétition   to    quash  a   previously   issued   writ   of 
attachment.  If  tiit  insolvents  themselves,  [or  either  of  tliern, 
do  not  pétition  to  quash,  in  the  inanner  and  within  the  time 
strictly  limited  by  the  Insolvent  Acts,  the  writ  necessarily 
stands  good  against  theui  or  him.    Any  subséquent  action  by 
either  in  the  shape  of  a  voluntary  assignment  cannot  avail  to 
stop  tlie  force  and  efFect  of  the  issued  writ,  which,  by  the 
iiiHolvent's  failure  to  pétition  to  quash,  is  rendered  absolutely 
efi'ective.  The  estate  and  efFects  hâve  thus  become  validly  held 
undi^r  the  writ  an  1  cannot  be  divested  froni  it,  except  by  pro- 
ceedings  provided  by  law.    The  pétition  in  intervention  of 
appellant,  the  alleged  assignée  of  the  individual  partner,  one 
ot"  the  insolvent  tirni,  cannot  atiect  the  writ  and,  therefore,  his 
appeal  must  be  dismissed  and  the  judgnient  below  confirmed. 
(14  J.,  p.  309) 

Carteu  and  Hatton,  for  appellant. 

RiTCHiE,  MouRis  and  Rose,  for  respondeut 
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Court  of  Queen's  Bench,  Montréal,  8th  September,  1870. 

Corain  DuvAL,  C.  J.,  Caron,  J.,  Drummond,  J., 
Badgley,  j.,  Monk,  j. 

Thomas    Kimmer  et  al,  appellants,  and  Thomas  Ruston, 
respondent. 

Hcld:  That,  when  A  sells  to  B  400  barrels  of  coal  oil,  for  a  price 
payable  in  a  specified  time  froin  date  of  return  of  the  gauge  of  the  oil, 
an  1  B  accepta  a  certificate  cf  gauge  of  352  fuU  barrela  (the  gauged  con- 
tents uf  400  barrelsi,  and  an  invoice  from  A,  for  352  barrels  only,  with- 
outpidteat  or  objection,  and  |)romi8e8  to  pay  the  amount  of  such  in- 
voice, be  cannot  afterwardH  repudiate  ihe  transaction  and  insist  on  a 
Jeliveiy  to  him  of  400  barrels  of  coal  oil. 

Bethune,  Q.  c,  for  appellants  :  This  is  an  appeal  from  a 
judgineut  of  the  Superior  Court,  at  Montréal,  sitting  in 
Review,  rendered  22nd  May,  1869,  coufirniing  a  judginent 
rendered  by  Mr.  Justice  Mondeleï,  in  the  Superior  Court,  on 
the  :]Oth  December,  1868,  condemning  appellants  to  pay  to 
respondent  the  suni  of  $400  with  interest  from  lOth  Septem- 
ber, 1867,  and  costsof  suit.  On  the  8th  July,  1867,  défendants 
8old  plaintift'  400  barrels  of  coal  oil,  "  Victoria  brand,"  at 
17  cents  per  gallon,  of  which  $1  per  barrel  was  agreed  to  be 


sil> 


1' 


( 


1^ 


T?KÎ 


m. 


î .  n  ;i 


fP!î 


if: 


î 

î 

t 

il  i  Ê  ^£1 


iil 


<■  ; 

1: 

II 

^i     ' 

-    i  ;  i  .L 

'S- 

276 


KAPl'OUTS  Ji;i)ICI AIRES    RKVIHÉH 


(leposited  by  plaintiffs,  anJ  the  balance  was  to  be  paid  for 
"  in  Jlfteen  days  from  date  uf  retitrn  of  Cam/)hell'8  gmuje." 
The  défendants  caused  the  400  barrels  to  be  gauged,  and,  as 
"  some  of  the  barrels  "  were  "  partially  empty  and  others 
(dtogether  so  "  (as  testified  by  Campbell's  assistant  gauger), 
352  full  barrels  were  inade  ont  of  the  whole  lot.  The  certifi- 
cate  of  gauge  is  fyled  by  the  plaintif  and  was  handed  to  hiin 
on  the  25th  of  Jnly,  1867,  when  he  wrote  thereon  in  pencil, 
"  Received  25th  July."  "  Due  9th  August."  This  certificate 
was  80  handed  to  plaintiff  by  Stephen  B.  Heward,  the  broker 
who  negotiated  the  sale  between  plaintiff  and  défendants  and 
Heward  attests  that  "  plaintiff  looked  at  it  and  placed  it  on 
the  desk  in  his  office,  and  said,  that  the  account  woidd  be 
paid  when  it  was  due."  Heward  further  swears  that  plaintiff 
did  not,  then  or  at  any  time  afterwards,  objert  that  the  cer- 
tificate had  référence  only  to  362  barrels.  When  the  certifi- 
cate of  gauge  was  so  delivercd,  the  invoice  was  also  handed 
to  plaintiff  by  Heward,  and  the  date  of  its  réception  is  also 
recorded  thereon,  "  Received  25th  July."  This  invoice  corres- 
ponds, as  regards  number  of  barrels  and  their  contents  in  gal- 
lons to  the  certificate  of  gauge.  Heward  swears  that  plaintiff 
again  made  no  objection  to  the  fact  that  the  invoice  only 
referred  to  352  barrels  of  the  oil,  instead  of  400,  "  but,  on  the 
contrary,  proriiised  to  pay  the  amount  of  the  invoice  tvken 
due."  Heward  adds  that  he  called  again  on  plaintiff,  after  the 
invoice  became  due,  for  paymentof  it,  but  "  coiddget  notliing 
frotïi  him  but  promises."  He  sjxys  he  then  wrote  and  deliver- 
ed  to  plaintiff,  a  letter,  threatening  proceedings  by  défen- 
dants, and  that,  after  sending  that  letter  to  plaintiff,  he  "  saw 
him  and  he  told  "  witness,  that  the  account  would  be  settled." 
Heward  also  attests,  that  it  was  only  after  the  occurence  of 
what  he  last  swore  to,  that  plaintiff,  for  the  first  time,  said 
that  "  he  wanted  the  whole  400  barrels."  The  défendants, 
subsetjuently,  re-sold  the  oil,  plaintiff  retow^w»/  the  certificate 
of  (jauge  (which  by  the  ternis  of  the  contract  was  équivalent 
to  delivery  of  the  oil  sold)  and  the  invoice  of  the  sale,  as  of 
352  full  barrels.  The  plaintiff  then  sued  défendants  to  recover 
back  his  SS400,  which  he  had  paid  as  deposit,  and  for  damages 
for  alleged  breach  of  contract.  Défendants  pleaded  as  follows  : 
that  true  it  is,  they  agreed,  on  the  eighth  day  of  July  last,  at 
Montréal,  to  sell  and  deliver  to  plaintiff  400  barrels  of  coal 
oil,  "  Victoria  "  brand,  at  seventeen  cents  per  gallon,  one 
dollar  per  barrel  to  be  deposited  cash,  balance  to  be  paid  by 
plaintiff  in  cash,  in  fifteen  days  from  date  of  return  of  Camp- 
bell's gauge,  and  that  plaintiff  deposited  with  défendants  tlic 
sum  of  $400,  in  accordance  with  the  contract,  but  défendants 
say  that,  owing  to  the  subtlf-  and  volatile  character  of  coal 
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oil,  it  was  and  is  matter  of  notoriety  in  the  trade,  and  waa 
aiul  is  well  known  to  plaintiff,  that  it  is  impossible  to  keep 
the  barrels  contai ning  the  oil  full  for  any  considérable  tiine  ; 
"  and  défendants  say  that,  according  to  the  usages  and  cus- 
toni  of  trade,  when  any  given  number  of  barrels  of  coal  oil 
are  sold,  it  is  perfectly  understood  that  the  barrels  are  not 
considered  or  held  to  be  full,  and  that  the  sale  in  conséquence 
is  Iliade  at  so  inuch  the  gallon,  and  the  oil  paid  for  according 
to  the  resuit  of  thu  uctual  gauging  of  the  contents  of  the  bar- 
rels; that  the  sale  above  admitted  as  having  been  made  to 
plaintiff,  was  made  in  accordance  vvith  the  usage  and  custom 
of  trade,  and  with  a  full  knowledge  and  understanding  on  the 
part  of  plaintiff,  that  the  said  400  barrels  were  not  in  fact 
full  of  coal  oil,  and  were  not,  for  the  purposes  of  such  sale,  to 
be  considered  or  held  to  be  full  of  oil  ;  that,  when  the  sale 
was  80  made  défendants  had  in  store,  in  Middleton's  Coal  Oil 
Stores,  near  Montréal,  (as  the  said  plaintiff  well  knew),  four 
Imnclred  barrels  of  coal  oil  of  the  brand  and  description 
aforesaid,  and,  before  proceeding  to  hâve  the  same  gauged  by 
Campbell,  the  gauger  above  named,  défendants  applied  to 
plaintiff'  to  ascertain  from  hini  whether  he  preferred  to  hâve 
the  400  barrels  gauged,  according  to  their  actual  contents, 
aud  delivered  to  him  in  their  then  actual  condition,  or  whe- 
ther he  pi'eferred  that  the  full  barrels  should  be  made  out  of 
the  400  barrels  gauged,  and  plaintiff,  then  and  there  consent- 
etl  and  agreed  that  full  barrels  should  be  made  out  oi  the 
contents  of  the  400  barrels,  and  the  contents  of  such  full 
barrels  gauged,  and  to  receive  such  full  barrels  as  a  com- 
pliance  on  the  part  of  défendants  with  the  aforesaid  contract  ; 
that  the  invariable  usage  and  custom  of  the  trade  in  Mon- 
tréal has  been  and  is,  when  any  lot  of  coal  oil  is  to  be  gauged 
and  any  of  the  barrels  comp»>sing  the  lot  are  partially  empty, 
to  make  full  barrels  out  of  the  whole  lot  before  gauging  the 
lot  ;  that,  out  of  the  contents  of  the  400  barrels,  352  full  bar- 
rels were  made  and  were  gauged  by  Campbell  and  ascertained 
to  contain  13,870|  gallons  of  oil  ;  that  plaintiff'  receivod  the 
gauge  without  objection  or  protest  of  any  kind,  and  hath 
retained  the  same  ever  since  in  his  possession,  but  notwith- 
standing  the  premises,  he  did  not,  within  fîfteen  days  from 
the  delivery  of  the  gauge,  pay  to  défendants  the  balance  of 
the  purchase  money,  after  déduction  of  the  amount  of  S400  ; 
that.  on  the  said  23rd  day  of  July  last,  défendants  did  fur- 
nish  to  plaintiff"  the  account  fyled  in  this  cause,  which  plain- 
tiff also  received  and  retained  in  his  possession,  without  ob- 
jection or  protest  of  any  kind  ;  that  payment  of  said  account 
was  repeatedly  demanded  of  plaintiff,  and  that,  more  espe- 
cially.on  the  twelfth  day  of  August  îast,  when  plaintiff  faith- 
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fuUy  promised  to  pay  the  amount  by  thrce  o'clock  in  the 
afternoon  of  the  said  twelfth  day  oi'  August  last  ;  that,  iiot- 
withstanding  the  premises,  phiintiff  still  failed  to  pay  the 
amount  of  said  account,  and,  tliereupon,  défendants,  on  tho 
thirteenth  day  of  August  last,  through  the  ininistry  of  T. 
Doucet,  notary  public,  fonnally  demanded  payn)eut  of  the 
aforesaid  balance,  and  did  notify  hjni  that  unless  lie  paid  tlie 
said  balance,  and  removed   the  said   oil  within  twentyfour 
hours,  défendants  would   sell  the  oil,  for  such  price  as  tlioy 
might  get  for  the  saine,  at  public  auction,  and  hold  hini  rcHpon- 
sible  for,  and  claim  and  recover  from  hini  ail  loss  that  tlu-y 
might  sustain  by  différence  in  price,  and  ail  other  losses,  ox- 
penses,  injury  and  interest  then  already  suffered  and  to  be  suf- 
fered  in  the  premises  ;  that  plaintitf,  notwithstanding  the  pre- 
mises, still  neglected  to  remove  the  oil  and  pay  for  the  sanie,  in 
terma  of  said  contract,  and,  in  conséquence  of  various  runiours 
which  prevailed  in  the  city   that  the   stores  of  Middleton 
would  be  destroyed  by  fire,  défendants  sold  the  oil  through 
a  broker  for  an  amount  équivalent  in  net  cash  (after  deduct- 
ing  the  brokers  commission)  to $2,133.27  ;  and  that  the  price 
so  realized  was  greater  than  could  or  would  bave  been  realized 
had  the  oil  been  sold  by  public  auction,  and  was  the  full  inar- 
ket  value  of  the  oil  at  that  time  ;    that,  by  reason  of  the  ne- 
glect  of  plaintifF  to  remove  the  oil  and  to  pay  for  the  siune 
défendants  incurred,  in  Consulting  counsel,in  notarial  charges, 
in  storage  and  in  the  gauging  of  said  oil,  costs  and  expenses 
to  the  extent  of  S30.74  which  défendants,  hâve  a  right  to 
deduct  from  the  net  proceeds  of  said  sale  and  from  the  depo- 
sit   of  $400  ;    that  the  price  of  the  oil  so  sold  to  plaintiff 
araounted  in  the  aggregate  to  $2,357.98,  and,  after  déduction 
therefrom  of  the  net  proceeds  of  the  said  sale  so  made  sub- 
sequently  by  défendants  and  of  the  deposit  of  $400,  less  tlie 
said  sum  of  $30.74,  there  remains  a  balance  of  $146.77,  due  to 
plaintifF  as  cash,  on  tîie  twenty-second  of  August  last  ;  tlint 
défendants  hâve  been,  at  ail  times,  ready  and  willing  to  pay 
the  said   amount  last  mentioned  to  plaintiff,  with   interest 
thereon  since  the  twenty-second  day  of  August  last,  but  he 
bas,  at  ail  times,  ref  used  to  accept  the  same  ;  that  the  interest 
on  the  said  sum  of  $146.77,  accrued  to  tins  day,  and  the  costs 
to  date,  as  in  an  action  for  the  recoveiy  of  such  an  amount, 
form,  with  the  said  demand  itself,  the  sum  of  $170.S4,  which 
défendants   herewith  deposit  and  consign  to  the  hands  of  the 
prothonotary,  to  the  end  that  plaintiff  may  accept  the  same, 
if  he  think,(fit  jto  do  so."     The  usage  and  custom  of  trade 
invoked  by  the  plea,  and  its  knowledge  by  respondent,  were 
abundantly  established  in  évidence,  and,  although  appellants 
did  not  provethat  they  actually  applied  for  and  obtained  rcs 


f:hî 


M 


DE   LA    JMIOVINCE    DE   QUIÎIJEC. 


279 


poiiileiit's  consent  to  make  fnll  barrels  of  the  lot  of  400,  yet 
rcspoiulL'nt's  action,  on  receiving  the  certificate  of  gaugo  and 
invoico  clearly  proved,  that  lie  understood  the  niatter,  and 
cousonted  to  reçoive  352  full  barrels,  as  the  représentative  or 
équivalent  of  what  he  actuallv  purchased. 
The  following  vvas  the  judgnient  rendered  by  Mr  Justice 

MONDELET : 

"  The  court,  connidering  that  plaintif!'  hath  proved  the 
niatorial  allégations  of  his  déclaration,  naniely,  that  on  the 
('i<,'hth  day  of  Jnly,  1807,  at  the  city  of  Montréal,  défendants 
sold  to  plaintifî'400  barrels  of  coal  oil,  "  Victoria"  brand,  at 
sevontoen  cents  per  gallon,  one  dollar  per  barrel  to  be  depo- 
siteil,  and  the  balance  to  be  paid  in  cash  fifteen  days  froni 
date  froin  return  of  Cainpbell's  gauge  :  considering  that  plain- 
tiff  hath  performed  his  part  of  the  contract  which  he  was 
1)01111(1  to  ;  considering  that  défendants  hâve  failed  to  deliver, 
as  thereto  bound  and  obliged,  the  said  quantity  of  400  bar- 
rels of  coal  oil,  or  any  part  thereof  ;  considering  that  plaintiff 
hath  a  right  to  recover  from  défendants  the  said  sum  of  S400  ; 
it  is  ordered  and  adjudged  that  défendants  do  pay  and  satiafy 
to  plaintiff  the  sum  of  .f400,  with  interest  thereon,  from  the 
tenth  day  of  September,  1867,  the  day  of  service  of  this 
action,  with  costs.  Out  of  which  sum  of  $400  the  sum  of 
S]  70.84,  atnount  of  défendants'  tender,  shall  be  deducted, 
plaintiff  having  received  the  same." 

And  the  following  was  the  judgment  in  review,  (Justices 
MoNDELET,  Beuthelot  and  Beaudry)  :  "  The  court,  consider- 
innr  that  there  is  no  error  in  the  said  judgment,  doth,  in  ail 
tliings,  conHrm  the  said  judgment,  with  costs." 

Appellants  submit  :  1.  That,  under  ail  the  circumstances 
of  the  case,  the  delivery  by  défendants  of  the  gnugcd  contents 
of  the  400  barrels  sold  was  a  virtual  compliance  with  the 
tonus  of  the  contract  ;  2.  that,  under  any  circumstances,  the 
aceepfcance  by  plaintiff  of  the  cei'tificate  of  gauge  and  of  the 
invoice,  ivith  out  objection  or  protest,  and  his  rétention  ofthe 
fiiiM  coiipled  ivlth  his  repeated  promises  to  j)ny  amount  in 
law  to  a  waiver  of  any  right  he  might  otherwise  prétend  to 
hâve  to  exact  delivery  of  400  full  barrels  of  oil,  instead  of 
tlieir  inere  gauged  contents  ;  3.  that  défendants,  having 
proved  the  allégations  of  their  plea,  wcre  and  are  entitled  to 
a  judgment  in  their  favor,  according  to  the  ccmclusions  of 
sucli  plea. 

Rouertson,  Q.  C,  for  respondent  :  It  will  be  seen  that  the 
usage  pleaded  in  the  original  plea  is  "  that  is  understood  the 
harrels  are  not  considered  or  held  to  be  full  ;  "  in  other  words, 
that  défendants  were,  by  this  usage,  bound  to  deliver  the  400 
barrels  with  their  contents,  be  the  contents  more  or  less.  The 
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usage  8et  up  in  tlie  ainiended  plea  ia  that  the  barrcls  ivre 
always  filleti  up  before  gauging:  tins  nieans  that  the  pi4r- 
cliaser  gets  so  inany  t'ull  barrels,  as  inay  happen  to  be  obtuin- 
ablo,  tilled  up  out  of  the  number  of  barrels  mentioned  in  tlie 
contract,  and  that,  in  this  case,  plaintitt'  only  can  obtaiii  .'Î52 
Vjarrels  out  of  the  -l'"^  mentioned  in  the  contract.  The  former 
usage  is  far  less  re^^ugnant  to  principle  than  the  lafter.  It,  in 
etf'ect,  says  :  "  I  sold  you  a  spécifie  lot  of  oil,  according  to  the 
usage  of  trade,  400  barrels,  in  Middleton'a  sheds  or  elsewhere. 
Take  the  400  barrels,  and  pay  me  at  the  contract  price  per  gal- 
lon and  on  the  actual  contents."  Thisgives  the  purchaser  400 
barrels  as  they  were,  and  their  contents,  more  or  less.  But 
défendants  dvd  not  deliver  or  ojfer  the  400  barrels  according 
to  the  pretended  usage  tirst  pleaded.  This  usage,  even  if  prov- 
ed,  cannot  avail  to  discharge  appellants  f rom  their  written  con- 
tracta, even  if  they  could  tender  legally  400  barrels,  more  or 
less,  empty  ;  nor  was  the  sale  of  the  oil,  by  the  sale  notes,  a 
sale  of  a  spécifie  lot  in  a  fixed  place.  It  was  not  limited  to  a 
lot  pointed  out,  and  known  and  seen  by  both  parties.  The  de- 
fendants  had  a  right  to  go  into  the  market  and  buy  oil  of  the 
'  Victoria  brand  "  and  tender  it  to  plaintiff.  They  were  not 
limited  to  the  delivery  of  a  spécial  lot,  nor  could  respondent 
refuse  oil  of  the  brand  and  quality  mentioned  in  the  contract, 
nor  insist  upon  the  oil  said  to  be  in  Middleton's  stores.  The 
questions  raised  by  pleadings  are  two  :  one  of  faet.  Hâve  déf- 
endants proved  the  usage  set  up  in  their  plea  ?  The  other  of 
law.  Can  usage  of  the  king  invoked  over-ride  the  law  and 
the  contract  as  contained  in  the  bought  and  sold  notes  ?  As 
to  the  usage  and  custom,  défendants  examined  only  two  wit- 
nesses,  Heward,  the  broker,  and  Muirhead,  agauger  in  Cainp- 
bell's  employ.  Heward  says  the  invariable  usage  is  "  when 
barrels  are  partially  empty  to  make  full  barrels  out  of  the 
whole  lot.  In  conséquence  of  the  volatile  and  subtle  character 
of  coal  oil,  it  is  perfectly  well  understood  in  the  trade  in  Mon- 
tréal, when  any  given  number  of  barrels  of  coal  oil  are  sold 
in  store,  as  the  oil  in  this  case  was,  that  the  barrels  cannot  be 
full,  and,  consequently,  the  oil  is  sold  at  so  much  a  gallon,  and 
paid  for  according  to  the  actual  resuit  of  the  gauging  hère. 
This  is  the  usage  and  custom  of  trade  in  Montréal.  Cross- 
examined  he  says  :  "  The  practice  is,  that,  in  case  of  purchase 
of  a  spécifie  q  nanti  ty  of  barrels,  say  400,  the  buyer  gets  only 
what  the  400  may  contain."  Now,  this  usage  cannot  avail 
défendants,  for  they  did  not  give  the  400  barrels  as  they 
were,  with  their  contents  more  or  less,  but  only  352,  keeping 
the  empty  barrels  to  themselves,  which  are  worth  from  sixty 
cents  to  one  dollar  each.  Murhead  says  :  "  The  custom  is  when 
any  lot  of  coal  oil  bas  to  be  gauged  and  any  of  the  barrels  coni- 
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posiii^'  tlio  lot  Jire  partially  einpty,  to  make  full  harrels  of  the 
wliol»'  lot  beïore  gaiiging."  Tliis  may  fairly  be  taketi  to  sup- 
prt  pliiintifTs  pretension,  that  (Uîfendants  hIiouM  hâve  tillcd 
tlif  400  barrels  up,  bct'ore  gauglng  or  delivering  tliciii.  But, 
wlien  cross-exoinined,  tins  witness  state.s  that,  if  400  baiTels 
wero  sold,  the  purchaser,  by  custom  and  usage,  is  cutitled  to 
receive  400  barrels  :  that  is  the  custom  "  in  large  lots  to  niade 
full  barrels  out  of  the  lot."  The  foHowing  question  is  then 
put:  Question  :  "  Are  you  awareof  any  usage  of  trade  which 
would  allow  a  seller  of  a  certain  nuniber  of  barrels,  without 
imy  particular  lot  being  nientioned  in  the  contract,  delivering 
a  less  nuniber  of  barrels  than  the  quantity  nientioned  i»^  the 
eoiitract  ?  "  Avsxvcr  :  "  Not  unless  specially  stated."  The 
witness  Maunie,  a  coal  oil  merchant,  examined  on  behalf 
of  rt'spondent,  shews  distinctly  bis  understanding  of  the 
usage  or  custom.  "  If  there  is  no  bargain  to  the  contrary 
the  (piantity  of  oil  in  each  barrel  would  be  gauged  and  paid 
or,  and  the  barrels  be  handed  over  to  the  pui'chaser."  Again. 
Question  :  In  case  of  the  sale,  say  of  400  barrels  at  so  much 
per  gallon,  to  be  ascertained  1  \7  gauging,  do  you  know  of 
any  custom  or  usage  which,  without  an  agreement,  would 
permit  the  seller  to  deliver,  say,  352  full  barrels,  himself 
keeping  the  erapty  barrels  ?"  Avf^wer  :  "  In  such  a  case,  the 
seller,  so  far  as  I  am  acquainted  with  the  usage  and  custom, 
either  delivers  the  400  barrels,  gauging  what  is  in  the  barrels, 
or  lie  fills  up  the  400  barrels  full."  He  aays  empty  barrels  in 
July,  1867,  were  worth  one  dollar  per  barrel,  at  présent  only 
sixty  cents.  The  usage  contended  for  by  the  pleas  is  not 
proved.  The  contract  is  not  complied  with,  either  by  delivering 
400  barrels  with  their  contents  more  or  less,  or  by  delivering 
400  full  barrels,  which  is  what  the  contract  meant.  Heward, 
(lefendant's  witness,  say  s,  défendants  had  1000  barrels  of  coal 
oil  in  store,  and  it  would  bave  been  easy  to  hâve  filled  up  the 
liarrels,  or  at  least  hâve  given  plaintift'  the  400  barrels  as  they 
were,  to  complète  the  nuniber  given  in  the  contract.  Without 
imy  (|ualifying  words  in  the  contract,  a  sale  of  400  barrels 
ffenerally  means  a  sale  of  400  full  barrels.  If  the  400  barrels 
were  seen  and  pointed  out,  and  were  sold  as  they  were,  at  so 
much  per  gallon,  then  the  400  barrels  should  still  be  delivered, 
and  the  purchaser  is  entitled  to  each  and  every  one  of  them 
before  his  contract  is  fulfilled.  The  appellants  failed  to  deliver 
400  full  barrels,  or  400  barrels  partially  full.  And  yet  from 
their  notarial  protest  of  13th  August,  1867,  (Doucet,  N.  P.), 
one  would  suppose  the  whole  of  the  400  barrels  were  tendered. 
In  the  plaintiff's  protest  of  the  22nd  August,  plaintifif  offers 
to  pay  the  balance  of  the  price  on  receiving  Campbell's  gauge 
for  400  barrels  ;  and  to  his  demand  for  the  400,  the  answer  is 


« 


i^iiiffl 


"IN ... 
i 


i 


Mil 


ilfi# 


ti! 


h 


■1^ 


11: 


'îlll  i'v' 


^IWii 


2S2 


HAPPORTS  .IITDTCIAIRES   RFA'IST^.S 


"  our  answer  is  recorded  in  the  protest  served  on  him  and 
above  referred  to."  That  pi  ofcest  goes  on  as  if  the  400  barrels 
had  been  tendered  and  r:fused,  vvhich  is  not  the  case.  The 
défendants  constitue  the  contract  as  if  it  had  been  for  the 
"delivery  of  ail  the  oil  that  niay  be  in  the  400  barrels  lying 
in  such  a  place,  at  so  much  a  gallon,  empty  barrels  to  beL'iig 
to  seller."  This  is  not  the  contract  as  evidenced  by  the  brokers' 
notes.  Can  any  usage  avail  to  change  the  contract  as  made, 
into  a  contract  such  as  défendants  want  to  make  it?  The 
plaintiff  subniits  that  no  usage  can  ronvert  the  contract  for 
400  barrels  into  a  contract  for  352.  The  contract  bind.s  the 
parties  as  made  ;  the  court  is  to  construe  the  contract,  and  it 
is  submitted  that  the  judgment  brought  up  for  review  is  woll 
founded  and  ought  to  be  sustained.  The  attempt  to  fix  a 
liability  on  plaintiff  by  the  witness  Heward,  from  the  deliverj- 
of  the  invoice  for  the  352  barrels,  and  a  vague  promise  to  pay 
for  the  oil,  ought  not  to  be  allowed  to  stand  as  a  waiver  of 
plaintitî"s  right  to  the  400  barrels,  more  especially  as  Heward 
does  not  say  that  Ruston  vvould  be  satisfiod  with  less  than 
400  barrels,  but  simply  that  the  invoice  was  correct  The 
évidence  of  appellant  as  to  usage  is  insufficient  and  contra- 
dictory,  and  ought  not  to  be  allowed  to  control  the  written 
contract.  There  was  no  évidence  on  the  part  of  respondent  of 
any  spécial  damage  by  a  rise  in  the  price  of  oil,  and  tho  judg- 
ment ï'endered  by  the  judge  in  the  court  below  condemned 
the  appellant  to  pay  simply  the  deposit  of  $400  acknowledgcd 
as  paid  under  the  contract,  less  the  sum  of  Si  70  84,  tendered 
with  the  plea,  and  paid  (wer  to  respondent  previous  to  the 
judgment.  This  judgment  was  maintained  in  review,  and,  as 
respondent  submits,  should  be  affirmed  in  appoal. 

Badgley,  J.  :  This  contention  arises  from  a  broker's  con- 
tract of  .sale  and  purchase  of  400  barrels  of  coal  oil,  stored  in 
Middleton's  store,  according  to  the  gauged  quantity  of  the 
contents  of  the  barrels  at  17  cts  per  gallon,  payable,  as  per 
agreement,  in  fifteen  days  after  the  gauge  certiHcate  shall  hâve 
been  delivered  to  the  purchaser,  with  a  cash  deposit  of  ?400, 
which  was  forthwith  paid.  The  oil  sold  was  to  be  the  contents 
of  400  barrels  and  no  more,  and  the  amount  payable  was  to 
be  fixed  by  the  gauged  quantity  in  the  400  casks,  which 
amounted  to  13780i  gallons,  for  which  the  regular  gauge  cer- 
titicate  was  obtuined  by  the  broker,  who  at  once  delivered  it 
to  the  purchaser,  with  a  statement  or  bill  of  parcels  of  the 
amount  due  at  the  price  agreed  upon.  The  oil  had  been  taken 
from  the  barrels  so  as  to  make  up  352  full  barrels,  and  the 
bill  of  parcels  charged  that  numberof  full  barrels  only,  which 
was  explained  at  the  time,  corroborating  the  proof  addueed 
of  the  fact  well  known  to  the  trade  and  also  to  appellant,  that 
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the  barrels  of  this  oil  are  never  full,  owing  to  tlie  volatile 
nature  of  the  article,  and  are  not  bought  and  sold  as  full 
barrels  except  upon  the  haz>.rd  assurned  by  the  buj'er,  the 
purchase  in  common  being  upon  the  gauged  quantity  found 
in  the  casks,  not  the  gauge  of  the  casks  thernselves.  Ruston 
maiiifestly  acknowledged  this,  because,  upon  receipt  of  the 
gniige  certificato  and  the  bill  of  parcels  from  the  buyer,  he 
nmde  no  difficulty,  but  assurned  the  gauged  quantity  in  the 
352  full  casks  as  his  bargain,  and  at  once  niarked  both  with 
the  day  of  receipt  of  both,  and  further  endorsed  upon  the 
certiticate  the  date  of  payment  to  be  made  by  hiin  after  the 
fifteen  days  agreed  upon  from  the  delivery  to  him  of  the 
certiticate,  himself  writing  upon  the  certificate,  chie  Htli  May, 
tlie  proper  day  of  payment,  This  fact  is  clearly  proved  nnd 
establishes  Jiis  liability  in  conformity  with  his  agreenjent,  and 
that  vvas  corroborated  by  his  promise,  when  the  payment 
became  due,  and  on  subséquent  days,  to  pay  the  amount 
witliout  making  the  slightest  objection  of  any  kind.  It  was 
only  when  he  did  not  meet  his  engagement  and  without 
making  any  objection,  that  he  had  recourse  to  law  and 
ileclared  that  the  bargain  had  been  for  400  full  barrels,  and 
not  for  the  gauged  contents  of  400  barrels  :  he  therefore 
claimed  back  his  deposit  of  $400  and  also  deinanded  $1200 
of  fliinages  for  the  non-delivery  of  400  full  V»arrels.  Had  his 
ilemand  succeeded,  he  would  hâve  made  a  very  satisfactory 
opération  for  himself,  however  doubtfnl  its  good  faith  might 
hâve  been.  The  court  below,  however,  rejected  the  damages, 
but  held  for  him  the  $400  of  his  advance,  a  judginent  which 
seems  not  a  little  inconsistent  with  itself,  because,  if  he  was 
entitled  to  repayment  of  his  advance  in  full,  it  could  only  havc 
been  predicated  upon  the  fact  of  his  alleged  bargain  for  full 
barrels  being  established,  but  not  carried  into  efFect  by  the 
appellants,  and  he  would,  nnder  those  circunistances,  hâve  been 
entitled  to  damages  also.  But,  in  fact,  this  was  not  the  case, 
und  appellants,  the  sellers,  were  finally  compelled  to  realize 
the  piuged  quantity  at  a  slight  loss,  but  at  the  best  and  cur- 
lent  market  rate,  and,  deducting  the  usual  expenses  incun-ed 
for  paie,  &c.,  from  the  $400  advance  in  their  haiids,  they  made 
up  tbe  balance  of  it  to  his  crédit,  wliich  they  tendered  to  him 
witli  costs  of  his  action,  incurred  up  to  the  tiling  of  their  plea. 
riio  respondent  refused  tlie  tender  and  proceeded  to  final  judg- 
inent upon  his  demand,  which  accorded  to  him  the  $400  in  fuil, 
but  refused  the  damages,  and  .set  aside  the  appellants'  plea  of 
teiidci-,  The  respondent  has  not  appealed  from  the  judgnient 
iiiid  therefore  is  satistîed  with  it,  and  it  will  also  be  seen  that 
he  nuidf  no  ciaim  for  the  48  empty  barrels.  Under  the  circun 
stances  of  the  case,  respondent's  pretensions  are  unfounded, 
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he  cannot  escape  froin  his  bargain  and  his  fréquent  promises 
to  pay  tho  amount  of  the  gauged  («uantity,  and  not  having 
disproved  the  correctness  of  the  amount  tendered,  appellants' 
plea  of  tender  inust  be  maintained,  and  respondent  will  be 
condemned  to  pay  the  costs  of  his  unjust  contention  in  the 
Superior  Court  from  the  filing  of  the  plea,  together  with  the 
full  costs  of  the  Court  of  Revision  and  aiso  of  this  court. 

The  judgnients  of  the  courts  below  were  accordingly  re- 
versed.and  judgment  was  rendered  according  to  the  conclusions 
of  appellants'  pleas  ;  the  Court  of  Appeal  assigning  the  follow- 
ing  reasons  :  "  Considering  that  respondent  purchased  from  ap- 
pellants the  quantity  of  coal  oil  in  the  déclaration  and  plead- 
ings  mentioned,  for  the  price,  and  payable  at  the  term  of 
payment  in  the  pleadings  aforesaid  set  forth,  namely,  the 
gauged  quantity  of  the  said  oil,  specified  in  the  certitîcate  cf 
gauge  thereof  delivered  to  him  and  agreed  to  and  adopted  by 
hiin  ;  considering  that  respondent  agreed  to  receive  the  oil, 
and  at  the  tiine  when  the  price  thereof  was  payable  and  at 
divers  times  thereafter,  previous  to  the  institution  of  this 
action,  promised  and  undertook  to  pay  the  same  to  appellants, 
without  any  objection  against  tho  same  by  respondent,  but 
tinally  refused  to  receive  the  said  oil  and  to  make  the  said 
payment  therefor,  in  breach  of  his  said  agreement  and  pro- 
mise in  that  behalf  ;  considering  that  appellants  were  therefore 
compelled  to  realize  the  said  gauged  sold  quantity  of  oil,  at 
the  current  market  price  therefor,  and  did,  in  conséquence, 
realize  and  sell  the  same  at  the  best  market  price  to  be 
obtained  therefor,  and  did  therebv  incur  certain  costs  and  ex- 
penses,  whereof  respondent  was  liable,  by  reason  of  his  breach 
of  his  said  agreement  and  promise,  and  which  said  costs  and 
expenses  were,  of  right,  deducted  by  appellants  out  of  and 
from  the  advance  of  $400,  deposited  with  them  by  respondent 
as  earnest  money  of  his  purchase  ;  considering  that  the  siini 
tendered  by  appellants  to  respondent  in  and  with  their  plea 
in  this  behalf,  together  with  the  costs  of  suit  up  to  the  fyling 
of  the  plea,  was  the  actual  Imlance  retnaining  of  the  su  m  so 
advanced,  for  the  recovery  whereof,  among  other  things,  this 
action  was  instituted  against  them  by  respondent,  ^ftei" 
deducting  the  said  costs  and  expenses  from  the  amount  of  the 
said  advance,  and  was  a  valid  and  sufficient  tender  by  appel- 
lants in  this  behalf,  which  was  refused  by  respondent,  and 
the  said  contention  and  plea  in  this  behalf  of  appellants  were 
contested  by  respondent,  until  judgment  was  rendered  upo" 
the  said  contention." 

Judgment  of  Superior  Court  and  Court  of  Review  reverseil. 
(1+  ./.,  p.  325) 

Strachan  Bethune,  Q.  C,  for  appellants. 

A.  and  W.  Robeuthon,  for  respondent. 
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APPEAL.-PROCEOnRE. 

Court  of  Queen's  Bench,  Montréal,  9th  December,  1869. 

Coiam  DuvAL,  C.  J.,  Caron,  J.,  Drummond,  J.,  Badgley,  J. 

Alexander  Perry,  appellant,  and  George  R.  S.  DeBeaujei', 
et  al.,  respondents. 

Hdd  :  That  in  questions  purely  of  practice,  tho  Court  of  Appeal  will 
iiot,  as  a  gênerai  rule,  disturb  tlie  judgment  of  the  court  below. 

This  was  an  appeal  t'rom  an  interlocutory  judgment  rendered 
in  the  Superior  Court,  at  Montréal,  by  Mr.  Justice  Berthelot, 
on  fche  28th  day  of  February,  1867,  rejecting  the  motion  of 
appellant  (défendant  in  court  bulow)  to  be  permitted  to 
re-plead,  in  conséquence  of  plaintiffs  having  been  allowed  to 
ainend  their  déclaration,  when  the  case  stood  inscribed  for 
final  hearing.on  the  merits,  so  as  to  conform  with  the  facts  »is 
proved. 

Caron,  J.,  said  that  the  question  submitted  by  the  appeal 
wrts  one  purely  of  practice.  The  judge,  in  the  court  below, 
was  allowed  a  discrétion  under  the  statute  to  grant  an  aniend- 
inent  such  as  was  allowed  in  the  présent  instance,  and  this 
court  is  not  disposed  to  enquire  whether  the  judge  has  exer- 
cised  that  discrétion  wisely  or  not.  The  judgment  will,  there- 
t'ore,  be  confirmed.  the  Chief  Justice  (who  is  unavoidably 
absent)  disHentivq.  Judgment  of  S.  C.  confirmed.  (1)  (14  /., 
p.  384) 

Denis  and  Lefebvre,  for  appellant. 

R.  and  G.  Laflamme,  for  respondents. 

(1)  A  judgment  inaintaining  the  sanie  prineiple  wiis  rendered  the  siiiiie  day, 
in  No.  !(.■>,  Doi/it',  appellant,  and  Denjardim,  respondent,  Coram  Caron  J., 
Diiiminond  J.,  Badgley  J.,  and  Monk.T. 
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DISTRIBUTION  DES  DEHIERS  PRELEVES  PAR  LA  TENTE  DES 

DDIEUBLES. 

Cour  Supérieure,  Sorel,  1869. 
Coram  Loranger,  J. 
CoURNOYER  vs  PLANTE,  et  divers,  contestants. 

Jugé:  1"  Que  les  frais  de  contestation  des  créances  colloquées,  mais 
payées  avant  la  vente  de  l'immeuble,  lorsque  le  créancier  déclare  qu'il 
u  été  colloque  sans  sa  connai.''saiice  et  sa  participation,  et  qu'il  admet  la 
contestation,  doivent  être  payés  sur  la  masse. 

2°  Que  si  deux  ou  plusieurs  intéressés  produisent  en  même  temps 
leur  contestation  à  ces  créances  colloquées  en  vertu  du  certificat  des 
hypothèques,  ils  ne  peuvent  avoir  que  les  frais  d'une  seule  contestation 
sur  la  masse,  mais  dans  ce  cas,  chaque  contestant  devra  avoir  une  part 
égale  des  frais  d'une  seule  contestation,  taxés  par  le  protonotaire. 

Per  Curiam  :  Dans  le  cas  actuel,  deux  créanciers  hypothé- 
caires qui  ont,  depuis  longtemps  été  payés  de  leurs  créances 
respectives,  ont  été  colloques,  en  vertu  du  certificat  des  hypo- 
thèques fourni  par  le  registrateur.  Ces  créanciers  n'ont  pas  eu 
connaissance  de  ces  collocations,  et,  sur  les  contestations  qui 
en  ont  été  faites,  ils  ont  déclaré  avoir  été  payés  de  leurs 
créances  et  ont  admis  les  contestations.  Ces  contestations 
sont  maintenues.  Mais  il  se  présente  une  difficulté  à  propos 
des  frais.  Deux  intéressés  ont  contesté  les  mêmes  collocations 
et  ont  produit  leurs  contestations  en  même  temps.  I  es  frais 
de  contestations,  dans  le  cas  actuel,  doivent  être  payés'sur^la 
masse,  en  vertu  de  l'article  745  du  Code  de  Procédure  Civile. 
Mais  les  frais  de  chacune  des  contestations  seront-ils  pris  sur 
la  niasse  ?  Cela  ne  serait  pas  juste.  Tout  intéressé  peut  con- 
tester une  coUocation  dans  un  cas  analogue  à  celui-ci,  et,  s'il 
y  avait  cinq  ou  six  contestations  de  produites  eu  même  temps 
et  s'il  fallait  accorder  les  frais  sur  chacune,  tous  les  deniers 
prélevés  et  à  être  distribués  ne  suffiraient  pas  pour  payer  les 
frais.  Il  faut  que  la  masse  paie  les  frais  faits  dans  l'intérêt 
ct)mmun,  mais  seulement  les  frais  nécessaires.  Or,  une  seule 
conte.station  suffisait,  il  ne  doit  y  en  avoir  qu'une  de  payée. 
A  qui  ces  frais  d'une  seule  contestation  seront-ils  payés,  doux 
intéressés  ayant  produit  leur  contestation  en  même  temps  f 
La  justice  exige  qu'ils  en  aient  chacun  une  part  égale.  11  est 
donc  ordonné  que,  sur  les  deniers  à  être  distribués  de  nou- 
veau, chaque  contestant  soit  colloque  pour  une  moitié  sur  les 
frais  d'une  seule  contestation,  tels  que  taxés  par  le  protono- 
taire. (1  R.  L.,  p.  38) 
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OAUnONNEMElIT  POUR  FRAIS. 

Couii  Supérieure,  Sorel,  1869. 

Présent:  LoRANGER,J. 

Dl'I'UK  vs  Cantara,  et  Cantara,  opposant,  et  Larochelle, 
contestant. 

Jugé;  Qu'on  no  peut  demander  des  cautions  pour  frais  à  un  opposant 
n'sidunt  hors  de  la  province,  qui  fait  une  opposition  à  tin  de  conser- 
ver. (1) 

Pkr  Curiam  :  Motion  Judicatuiu  Solvi  du  contestant  La- 
rochelle contre  l'opposant  Cantara.  Sur  le  retour  du  shérif 
constatant  qu'il  a  en  mains  des  deniers  provenant  de  la  vente 
d'un  innneuble  du  défendeur,  l'opposant,  (jui  réside  aux  Etats- 
Unis,  a  produit  une  opposition  à  tin  de  distraire,  alléguant 
qu'il  était  propriétaire  de  l'immeuble  vendu,  et,  convertissant 
eu  opposition  à  tin  de  conserver  son  droit  à  une  opposition  à  fin 
de  distraire,  il  réclame  les  ileniers  provenant  de  la  vente.  Sur 
cette  opposition  le  contestant  Larochelle  a  comparu  ;  a  déclaré 
qu'il  contestait  l'opposition  et  a  fait  motion  que  l'opposant 
fut  tenu  de  donner  caution  pour  frais,  en  vertu  de  l'article  29 
du  Code  Civil  et  les  articles  128  et  129  du  Code  de  Procédure 
Civil.  Cette  motion  ne  peut  être  accordée.  Dans  une  instance 
ordinaire,  sur  une  action,  le  demandeur  attaque,  et  le  défen- 
deur attaqué  a  droit  de  demander  à  celui  qui  réside  hors  de 
la  province,  et  qui  lui  fait  faire  des  frais,  caution  pour  le 
garantir  de  ces  frais  :  mais,  dans  le  cas  d'une  opposition  à  fin 
de  conserver,  l'opposant  ne  Joue  qu'un  rôle  passif.  Il  n'est  pas 
agresseur.  Il  est  appelé  comme  tous  les  intéressés  à  venir  faire 
sa  réclamation.  Il  ne  forme  donc  pas  une  instance  ordinaire, 
mais  il  est  dans  la  position  d'un  défendeur  qui  défend  son 
droit.   Dans  le  cas  actuel,  on  vend  la  propriété  de  l'opposant 

(1)  V.  la  cause  de  Hriyham  vs  McDonndl,  et  Dciiin,  opposant,  8  R.  J.  R. 
Q.,  p.  400;  19  R.  J.  R.  Q.,  p.  407,  et  10  l).  T.  B.  C,  p.  4ô'2  ;  la  cause  de 
Mnrill  vs  McDonald  et  ni.,  et  lioxs  tt  al.,  opp.  (i  J.,  p.  40,  et  l'J  R.  J.  R. 
Q.,  p.  407. 

L'intei'vcnant  résidant  à  l'étranger,  qui  intervient  pour  pren<lre  le  fait  et 
cause  (lu  défendeur,  est  tenu  de  fournir  au  demandeur  caution  pour  les  frais. 
(Scoli  i;t  al.  vs  Austin,  et  Vouiii/  et  al.,  intervenants,  C.  .S.,  Montréal,  31  dé- 
aiHl)ie  lH(iO,  MoNK,  J.,  5  J.,  p.'ô  3,  et  »  R.  J.  R.  Q.,  p.  23) 

Un  opposant  afin  de  conserver,  qui  déclare  qu'il  entend  contester  l'opposi- 
tion il  tin  de  conserver  d'un  autre  opposant,  a  le  droit  (l'obtenir,  avant  de  pro- 
iluire  sa  contestation,  que  cet  autre  opposant  <[ui  est  désigné  dans  son  oppo- 
sition connue  résidant  en  dehors  de  la  province,  lui  fournisse  cauti  nineinent 
poiif  U's  frais  de  la  contestation  de  son  opposition.  (Houacina  vs  Bonacina,  et 
divers  ()i)posant8,  C.  S.,  Montréal,  17  septembre  18.19,  B.VD(ir,KV,  J.,  4  J.,  p. 
148  ;  13  R.  L,  p.  494,  et  8  R.  J .  R.  Q.,  p.  156. 
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il  se  présente  pour  conserver  ses  droits  ;  ce  serait  une  injus- 
tice de  lui  refuser  de  taire  valoir  ses  droits  à  moins  de  donner 
caution  pour  les  frais.  Ce  n'est  pas  un  cas  pour  Judicatum 
solvi.  La  motion  doit  être  rejetée.  (1  R.  L.,  p.  39) 


EHPHTTHEOSE. 

Cour  Supérieure,  Sorel,  LSiil). 
Présent:  LoRANGER,  J. 
Précoitrst  v8  Vidal. 

Jugé  :  Que  les  droits  d'un  bailleur  empliythéotique  peuvent  être  saisis 
et  décrétés  comme  un  immeuble  par  les  créanciers  du  bailleur.  Que, 
dans  ce  cas,  le  domaine  direct  feu!  est  saisi  et  vendu,  le  décret  n'afTec- 
tant  pas  les  droits  de  l'enipliythéote  et  ne  changeant  en  aucune  manière 
les  conditions  de  l'emphythéose.  Seulement  l'emphythéote  change  de 
créanciers,  et  doit  payer  le  canon  emphythéotique  A  l'adjudicataire,  au 
lieu  de  payer  à  son  bailleur  comme  avant  le  décret. 

Fer  Curiam  :  Béland  a  cédé  un  emplacement,  par  bail  em- 
phythéotique, pour  99  ans,  au  défendeur  Vidal,  moyennant 
une  redevance  annuelle.  Le  demandeur  Précourst,  créancier  de 
Béland,  a  obtenu  un  jugement  contre  ce  dernier  et  a  fait  sai- 
sir tous  ses  immeubles,  parmi  lesquels  s'est  trouvé  l'emplace- 
ment loué  à  Vidal.  Tous  les  immeubles  de  Béland,  y  compris 
l'emplacement  dont  il  s'agit,  ont  été  vendus  par  décret,  et 
Précourst  en  est  devenu  adjudicataire.  Par  après,  Précourst  a 
vendu  à  Vidal  l'emplacement  en  question,  moyennant  une 
rente  annuelle  de  !?5.00.  Acte  de  cette  vente  a  été  passé,  et 
Précourst  poursuit  sur  cet  acte  pour  des  arrérages  de  rente. 
Vidal  plaide  que  le  décret  en  vertu  duquel  Précourst  a  acquis 
cet  emplacement,  est  nul  :  que  le  décret  n'a  pas  affecté  l'ern- 
phythéose  :  que  c'est  lui,  Vidal,  qui  est  encore  propriétaire  de 
l'immeuble,  et  que  Béland  n'a  jamais  cessé  «l'être  son  créan- 
cier ;  qu'ainsi  Précourst  n'a  jamais  été  propriétaire  de  cet  em- 
placement ;  qu'il  n'a  pas  pu  le  lui  vendre,  et  qu'en  conséquence 
son  acte  de  vente  est  nul.  La  question  est  de  savoir  si,  pen- 
dant l'emphythéose,  les  droits  du  bailleur  peuvent  être  saisis 
et  décrétés  ;  si  la  propriété  donnée  à  bail  emphythéotique 
peut  être  décrétée  sur  le  bailleur,  et  quelles  sont  les  consé- 
quences de  ce  décret.  L'emphythéose  opère  le  démembrement 
de  la  propriété  en  domaine  direct  et  en  domaine  utile.  Le 
preneur  acquiert  le  domaine  utile.  L'emphythéose  entraîne 
l'aliénation  pour  la  durée  du  bail  ;  mais  le  bailleur  conserve  le 
domaine  direct,  et,  à  l'expiration  du  bail,  le  domaine  utile 
rentre  dans  la  main  du  bailleur  et  se  confond  avec  le  domaine 
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direct.  Pondant  l'emphythéose,  la  propriété  peut  être  saisie 
sur  1(!  bailleur,  mais  le  décret  n'a  pas  d'autre  effet  que  de 
transporter  le  domaine  direct  entre  les  mains  de  l'adjudica- 
taire. Plus  tard,  à  l'expiration  du  bail,  l'adjudicataire  aura 
droit  d'entrer  en  possession  du  domaine  utile,  mais,  tant  que 
li;  bail  dure,  ce  domaine  utile  reste  entre  les  mains  du  pre- 
neur, dont  les  droits  ne  sont  pas  affectés  par  le  décret.  Dans 
le  cas  actuel,  Béland  a  transporté  à  Vidal  le  domaine  utile 
jiour  9!)  ans.  Les  créanciers  de  Béland  n'ont  pu  saisir  et  faire 
décréter  que  le  domaine  direct.  Avant  le  décret,  Béland  était 
liailleur,  et  Vidal,  preneur.  Depuis  le  décret,  Vidal  reste 
encore  preneur,  mais  son  créancier  est  changé  ;  c'est  l'adjudi- 
cataire (|ui  est  maintenant  son  bailleur  et  a  droit  de  réclamer 
le  canon  émphythéotiquc.  Depuis  le  décret,  Précourst,  le  de- 
mandeur et  l'adjudicataire,  est  propriétaire  du  domaine  direct. 
Les  nu'me.s  rapports  qui  existaient  entre  Béland  et  Vidal 
existent,  depuis  le  décret,  entre  Précourst  et  Vidal.  L'adjudi- 
cation n'a  eu  (|Ue  l'effet  de  transporter  les  droits  du  bailleur. 
Le  (lonuiine  direct  peut-être  l'objet  d'un  décret  comme  le 
iloniaine  utile.  Précourst  avait  donc  le  droit  de  vendre  le  ter- 
rain en  question  à  Vidal.  La  convention  a  eu  l'effet  de  chun- 
j,'er  le  domaine  utile  de  Vidal  en  un  domaine  parfait.  Son 
droit  d'occuper  la  propriété  pendant  99  ans  est  devenu  perpé- 
tuel. Le  contrat  de  vente  est  légal,  et  le  défendeur  est  sans 
droit  de  prétendre  qu'il  ne  doit  pas  payer  le  prix  y  stipulé. 
Jugement  pour  le  demandeur.  (1  K.  L.,  p.  42) 


OPPOSITION  A  FIN  D'ANNULER. 

Cour  Supérieure,  Sorel,  1 HG9. 

Présent  :  Loranger,  J. 

L-H.  Lafleur,  demandeur,  w  Ls   Vervii.le,  défendeur,  et 
Ls  Verville,  oppo.sant. 

Juijé :  ]^  Que,  lorsqu'un  défendeur  est  sai.si  pour  pins  qu'il  ne  doit  .«nr 
k\jiij.'('iiient  rendu  eontro  lui,  le  demandeur  ne  lin  doimant  pas,  loffs  do 
lii  saisie,  erédit  d'acomptes  reçus,  il  u  un  droit  absolu  de  l'aire  opposition. 

2*^  (iu'il  n'est  pas  tenu  d'ofl'rir  et  de  déposer,  avee  .«on  opposition,  la 
liaiance  rcduo,  mais  qu'il  peut  purement  et  simplement  s'opposer  à  la 
saisie  et  en  demander  la  réduction. 

Peu  Ci.'RiAM  :  Le  demandeur  a  oljtenu  jugement  contre  le 

défendeur  pour  cinquante  piastres,  et,  depuis,  le  défendeur  a, 

par  des  acomptes   donnés,  réduit  sa  dette  à  une    quinzaine 

de  piastres,  Tja  saisie,  cependant,  a  été  pratiquée  pour  tout  le 
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montant.  Do  là  opposition  de  la  part  du  défendeur  qui 
demande  à  ce  que  la  saisie  soit  annulée.  Le  demandeur,  con- 
tefitant  cette  opposition,  maintient:  1"  que  la  saisie  telle  que 
pratiijuée  ne  donne  pas  droit  au  défendeur  de  faire  une  Dppo- 
sition,  parce  que  le  défendeur,  lors  de  la  saisie  et  du  connrmn- 
dement  (jui  lui  a  été  fait  de  payer,  devait  faire  offres  réelles 
de  la  balance  qu'il  redevait.  Si  le  demandeur  eût  refusé  cette 
balance,  alors  seulement,  le  défendeur  aurait  eu  le  droit  de 
faire  opposition  ;  que  l'intention  du  demandeur  était  de  ne 
vendre  les  meubles  du  défendeur  que  jusqu'à  concurrence  de 
la  balance  redue  ;  2''  que,  dans  tous  les  cas,  l'opposition  est 
mal  fondée  et  doit  être  déboutée,  en  autant  que  le  défendeur 
n'offre  et  ne  dépose  pas  en  cour,  avec  son  opposition,  la 
balance  qu'il  redoit.  La  contestation  du  demandeur  est  tnid 
fondée.  Le  défendeur,  saisi  pour  plus  qu'il  ne  doit,  a  un  droit 
absolu  de  s'opposer  à  la  saisie  et  de  demander  qu'elle  soit 
réduite.  Il  n'est  pas  obligé  de  déposer  en  cour  la  balance  qu'il 
redoit.  Cette  opposition  a  lieu  par  la  faute  du  demandeur  qui 
ne  devait  saisir  que  pour  ce  qui  lui  était  dû.  L'opposition  est 
maintenue.  La  saisie  n'est  pas  annulée,  mais  est  réduite  au 
montant  dit,  et  le  demandeur  est  condamné  à  payer  tous  les 
frais.  Articles  5iSl  et  (J53  du  Code  de  Procédure  Civile.  (1  }{. 
/>.,  p.  45) 


If 


MINORITE. 

Cour  Supérieure,  Sorel,  18(J9. 
Présent  :  Loranger,  J. 


L.-E.-D.  Cartier  vs  Joseph  Peltier. 


Jvijé:  Qu'un  défendeur,  poursuivi  sur  un  billot  qu'il  a  consenti  étant 
noo're  miiHur,  ne  pout  faire  retivoyer  l'action,  en  plaidant  le  seul  fait 
u'il  était  mineur  lors-qu'il  a  consenti  lo  billet,  mais  que,  pour  réussir,  il 
cre  demantier,  par  sa  défense,  à  être  relové  de  l'oliligatioii  iju'il  a 
ée  durant  sa  minorité,  en  alléguant  qu'il  a  été  lésé,  et  de  quelle 


q 

doit  eue 
contractée 
manière  il  a  été  lésé 


Le  défendeur  est  poursuivi  sur  un  billet  de  $50.00  qu'il  a 
consenti  étant  encore  mineur.  Il  plaide  le  seul  fait  qu'il  était 
mineur  lors(iu'il  a  consenti  le  billet  et  conclut  à  ce  que  l'action 
du  demandeu--  soit  renvoyée.  Sa  défense  est  insuffisante.  Il 
faut  qu'il  allègue  qu'il  a  été  lésé  en  consentant  ce  billet  ;  com- 
ment et  de  quelle  manière  il  a  été  lé.sé,  et  demander  h  être 
relevé  de  son  obligation.  Jugement  pour  le  demandeur.  (1  R- 
L.,  p.  40) 
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POUVOIRS  D'UN  BTIfDIG  BT  BANQUEROUTE. 

Cour  Supérieure,  Sorel,  lH(j9. 
Présent  :  Loranoeu,  J. 


Harthe  vu  Armstrong. 


(licat 
pa 

le  rc( 
une 


Jugé:  Qu'un  syndic  peut  accepter  une  oblifration  donn<^e  i)ar  un  adju- 
L'ataire  et  des  cautions,  pour  le  prix  do  vente  d'un  immeuble  décr^'té 
r  lui  ;   qu'il  a  droit  de  poursuivre  l'adjudicataire  et  ses  cautions  pour 


r^'té 
lu. ,  -J.. ..  c  v..v^.u  v.v.  j.v^.... -...,. ^.  .'adjudicataire  et  ses  cautions  pour 
icdinreinent  de  l'oblipation,  et  qu'il  n'est  pas  obligé  de  procéder  par 
folle  enchère.  (1  R.  L.,  p.  47) 


REQUETE  CIVILE. 

Cour  Supérieure,  Sorel,  1869. 
Présent  :  Loranger,  J. 
Xauci.sse  Lambert  vs  Marie  Gaucin. 

.Imié:  \°  Qu'une  requête  civile  i>ei\t  être  accordéo  par  le  protonotai le, 
eu  vacanco,  en  l'absence  du  juge  résidant  dans  le  district. 

2^  Qu'une  motion  pour  faire  rejeter  telle  requête  civile,  sur  le  princii» 
i|ue  les  raisons  invoquées  dans  la  requête  civile  sont  iDSuflinantee  pour  en 
faire  obtenir  les  conclusions,  ne  peut  être  accordée,  parce  qu'un  tel  moyen 
ne  peut  être  invoqué  par  une  défense  en  droit.  (I  R.  L,,  p.  47) 


BILLET  PROHISSOIRE. 

Cour  Supérieure,  Sorel,  l.s()f). 
Présent  :  L<JRAX(iER,  J. 
Lv  Baxque  du  Peuple  vs  Ethier. 

Juijé:  Qu'un  billet  promissoire,  qui  n'est   pas  à  ordre,  no  peut  être 
transnorté  par  endossement  en  blanc,  parla  personne  en  faveur  de  qui 

le  liiiiet  a  été  consenti. 

Per  ('ruiAM  :  L'action  doit  être  déboutée,  avec  dépens,  le 
croancier  du  billet  n'étant  pas  devant  la  cour,  et  le  défendeur 
étant  |)()ur,suivi  par  un  demandeur  tjui  n'est  pas  son  créan- 
cier. (  I  R.  L.,  p.  47) 
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BREF  DE  PROHIBITION. 


Cour  Supérieure,  Sord,  1.S69. 
Présent  :  LoRANfSER,  J. 
Ex  paria  James  Armstronci,  requérant  prohibition. 

Jugé:  1"  Qu'un  corps  municipal,  qui  a  le  droit  d'émaner  den  hrefs 
de  saisie,  ])Our  le  paiement  de  taxt^H  et  cotisations  à  la  niiinici|ialité,  est 
un  tribunal  inférieur  à  qui  un  bref  de  prohibition  peut  être  adressé,  lors- 
qu'il excède  sa  juridiction. 

2"  Qu'un  contribuable  saisi  pour  cotisations  ne  peut  obtenir  \m  tel 
bref  de  prohibition,  sur  son  alléijué  que  la  corporation  lui  est  endettée 
pour  un  montant  plus  considérable  que  celui  pour  lequel  il  est  saisi,  et 
qu'il  y  a  lieu  à  la  compensation  den  créances;  que.  dans  ce  cas,  il  n'y  a 
pas  eu  excès  de  juridiction,  parce  que  le  maire  avait  droit  d'émaner  une 
saisie  sur  le  rôle  de  perception  homologué,  qui  constatait  que  les  cotisa- 
tions étaient  dues,  et  qu'il  faut  que  l'excèd  de  juridiction  nppuraisso  àlu 
face  même  des  procédés  pour  donner  droit  nu  bref  de  prohibition.  (1  A'. 
L.,  p.  48) 


PROC£.^URE.-AVIS  DE  PLAIDER. 

Cour  Supérieure,  Sorel,  LsiiO. 
Présent  :  Loranger,  J. 
Armstrong  v8  Barthe. 

Jugf:  Qu'on  ne  peut  taire  motion  pour  rejeter  du  dossier  un  uvisdo 
plaider,  ce  procédé  n'affectant  pas  la  cause,  quand  même  l'avis  aurait  été 
donné  improprement  et  irréj^ulièrement.  Que  les  procédés  subséiiuontsà 
l'avis  jjeuveni  seuls  affecter  la  cause,  et,  s'ils  sont  adopté»  irrégulière- 
ment sur  tel  avis  de  plaider,  ce  sera  le  temps  pour  le  défendeur  de  se 
pourvoir,  (l  R.  L.,p.  49) 


HniSSIERS.-HONORAIRES. 

Cour  Supérieure,  Sorel,  LSGi). 
Présent:  LoRANGER, J. 


LoZEAU  vs  Coté. 


Jvgé  •■  1°  Que  les  huissiers  résidant  dans  les  paroipses  du  district  no 
peuvent,  sur  signification  de  sulipiunas  dans  la  paroisse  où  ils  résident, 
charger  la  route  depuin  le  Palais  de  Justice  jusqu'au  lieu  des  .«ignilica- 
tions,  mais  doivent  charger  la  route  de  leur  domicile  seulement,  et  cela 
quand  même  ils  viendraient  chercher  ou  rapporteraient  les  subpanas 
au  chef-lieu. 

2"  Que  les  subpœnas  doivent  leur  être  envoyés  par  la  malle,  et  que, 
s'ils  font  la  route  au  chef-lieu,  cette  route  doit  leur  être  payée  par  la  par- 
tie qui  les  emploie. 

3°  Qu'en  thèse  générale,  on  ne  peut  juger  de  la  même  manière  pour  la 
signification  d'une  action  ou  de  toute  autre  pièce  de  procédure  qui  pour- 
rait nécessiter  des  instructions  particulières  à  l'huissier. 
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Peu  Curiam  :  Motion  du  défendeur,  pour  faire  réviser  le 
mémoire  de  frais  taxé  par  le  protonotaire.  Dans  ce  mémoire 
(le  frais  se  trouvent  inclus  les  honoraires  de  l'huissier  Martel, 
résidant  à  la  Baie,  qui,  sur  signification  de  subpœnas,  avait 
chai-fîé  la  route  à  partir  de  Sorel.  Il  a  été  prouvé  qu'à  la 
réquisition  du  demandeur,  Martel  est  venu  chercher  les  sub- 
p(i!nas  au  chef-lieu,  et.  après  les  avoir  sifçnifiés,  a  envoyé  son 
retour  par  la  malle.  Le  voyage  de  l'huissier  à  Sorel  doit  être 
payé  par  le  demandeur,  qui  aurait  dû  venir  chercher  l?is  sub- 
pd'nas  lui-même,  ou  les  faire  parvenir  par  la  malle.  Des  i  ais- 
siers  sont  nommés  dans  les  diverses  paroisses  du  district,  et 
c'est  pour  épargner  des  frais  aux  parties.  La  signification  des 
siibpd'nas  ne  requérant  aucune  instruction  particulière,  les 
sul>p<i'nas  doivent  être  expédiés  par  la  malle.  Il  n'en  serait 
pas  de  même  en  thèse  générale,  pour  signification  d'une  action, 
ou  d'une  autre  pièce  de  procédure,  (jui  pourrait  nécessiter  la 
présence  de  l'huissier  au  chef-lieu,  lorsqu'il  est  démontré  que 
l'huissier  a  fait  la  route.  La  motion  pour  reviser  la  mémoire 
de  frais  est  accordée.  Les  frais  de  route  pour  signification  de 
subpcenas  et  payés  par  le  défendeur  seront  remis  à  ce  der- 
nier. (1  R.  L,  p.  49) 


DOUAIRE  PREFIZ. 

Cour  Supérieure,  Sorel,  1869. 
Présent:  Loranger,  J. 
Parent  vs  De  Tonnancour. 

Jwjé:  Que  le  douaire  préfix  a  lieu,  et  que  la  femme  peut  le  r^'clamer 
lorsque  la  communauté  de  biens  se  dissout  phr  la  séparation  judiciaire, 
et  qu'il  a  été  stipulé  par  le  contrat  d«  mariage  que  le  douaire  aurait 
lieu  et  que  la  femme  aurait  le  droit  do  le  réclamer,  "  arrivant  la  disso- 
"  lutioii  de  la  communauté  par  mort  ou  autrement."  (1  R.  L.,  p.  50) 


GAROIEN.-HEPRIS  DE  COUR. 

Cour  Supérieure,  Sorel,  1869. 
Présent  :  Loranger,  J. 
Patoille  vs  Guilmette,  et  Guilmette,  nus  en  cause. 

Jvf/é:  Qu'un  défendeur  nommé  gardien  &  la  saisie  pratiquée  sur  lui, 
Çontriiirement  aux  ordonnances  et  aux  dispositions  du  Code  de  Procé- 
dure Civile,  ne  peut  sur  règle  nin,  sur  son  défaut  de  représenter  les  effets, 
t'tre  condamné  à  l'emprisonnement  pour  mépris  de  cour.  (1  R.  L.,  p.  51) 
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HUISaiER.-lUiB0n01f  DE  DOUOILB. 

Couu  Supérieure,  Sonsl,  isiift. 

Présent  :  LoRANOER,  J. 

LdcAixÈ  vu  Déroches,  et  Déroches,  opposant. 

Juyi:  Que  l'articlolOHl  du  Cude  de  Procédure  Civile, cononruiiut  IVInc. 
tion  du  domicile,  pur  l'iiui-ssier  MaisiwHant  pour  le  poursuivimt,  ne  s'iip- 
]>)i(]ue  qu'aux  cauBen  NUH(;eptib1e8  d'apfiel.  (1  Jt.  L.,  p.  51) 


00HHI88AIRE8  D'ECOLE. 

Cour  Supérieure,  Son-l,  ISO!). 

Présent  :  LoRANGER,  J. 

Henri  Audette  dit  Lapointe  et  ai,  requérants  certiorari,  r^ 
Jean  Duhamel,  intimé. 

Jugé;  \°  Que  les  niomlires  d'uno  corporation  qui  votent  do  1)onno  foi 
uno  résolution  adoptée  j)ar  la  majorité-,  ne  peuvent  ctro  re.spoii.saliios|i(ii- 
sonnellenient  jwur  les  décisions  du  curj)»  dont  ils  font  partie,  (|imi:(l 
même  ces  décisions  seraient  en  contravention  A  un  statut  qui  punit  telle 
contravention  d'une  amende. 

2"  Que,  par  le  chapitre  15,  section  110,  sous-section  10,  du  statut  n'fim- 
du  du  Ba^-Canada,  il  n'est  pas  défondu  al>8olument  aux  counnissiiircs 
d'école  d'uno  municipalité  scolaire  d'engager  un  maître  d'école  udii  di- 
plômé, et  le  fait  d'engager  un  maître  d'école  non  diplômé  n'est  pas  nue 
contravention  aux  dispositions  du  cliaj)itre  15,  punissable  en  vertu  do  h 
section  126. 

3"  Que,  pour  soutenir  une  plainte  faite  en  vertu  de  la  section  12'),  il 
faut  qu'il  soit  allégué  dans  cette  plainte  que  l'accusé  a  commis  la  cdii- 
tfAvention  volontairement. 

Trois  conunisaaires  d'école  do  la  paroisse  de  Saint-Rocli-dc- 
Richelieu  ont  été  poursuivis  devant  les  juges  de  paix,  par  l'in- 
timé, pour  avoir  contrevenu  aux  dispositions  du  statut  refon- 
du du  Bas-Canada,  chapitre  15,  section  110,  sous-aectioii  Id 
en  engageant  un  maître  d'école  non  diplômé.  La  résolution 
avait  été  adoptée  par  le  vote  des  trois  commi.ssaires  aceustVjes 
deux  autres  commissaires  présents  ayant  voté  contre.  La  ))laiiitf 
alléguait  que  ces  trois  commissaires  avaient,  par  leur  vote 
résolu  l'engagement  qui  avait  été  conclu  dans  la  suite,  tiiai-^ 
n'alléguait  pas  qu'ils  avaient  contrevenu  volontairement  aux 
dispositions  du  statut.  Cependant  lesjuges  de  paix,  sur  prouve 
que  la  résolution  avait  été  votée  par  eux,  les  ont  condniiinéH  à 
payer  chacun  une  amende  de  cinq  piastres.  Les  commissaires 
condamnés  ont  obtenu  un  certiordri  sur  cette  conviction,  et, 
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|)(inr  lu  faire  casser,  ftlléguiviont  :  1^'  Quts  lo  fait  (ron<,'»ijj;<jr  ui» 
iimitiv  d'école  non  (li}»lônu'i  n'«»Ht  pas  uno  ottcnHc,  aux  ternu's 
(lu  Statut  rofondu  du  BunCanada,  cimpitro  15;  2'^  Que  l'acte 
inculpé  n'étiiit  pas  leur  ncto  peraonnol,  nuiis  l'acte  collectif  de 
la  corporation  ueaconuniHsaircH  d'école  de  la  paroisse  de  Saint- 
Ki)C'li-tle-Hiclielieu,  des  actes  de  laquelle  ils  n'étaient  pas  ros- 
|i(iiisaltleH  personnellement  ;  3^^  Qu'ils  n'étaient  pas  respon- 
siil)lt's  j)orsonnollenient  des  votes  (|u'il8  avaient  donnés  connue 
iiK'Milircs  de  ladite  ccjrporation,  parce  qu'en  donnant  ces  votes 
ils  iivait'ut  af^i  de  bonne  foi  ;  4^  Qu'enfin  la  plainte  était  in- 
snrti-^ante,  en  autant  (ju'elle  n'allé^niait  pas  que  la  contraven- 
tion avait  été  conuuise  volontuit'emevt,  ce  (|ui  était  essentiel 
|)(iui'  caractériser  une  contravention  aux  termes  du  statut. 

Pku  t'UHIAM  :  La  loi  ne  fait  pas  aux  commissaires  d'école 
uni'  prohibition  absolue  d'enj^ager  un  maître  non  <liplômé, 
mais  une  ju'ohibition  relative.  Elle  leur  lai.s.se  l'alternative 
(lVn;,'au:er  un  maître  diplômé  ou  un  maître  (jui  ne  l'est  pas, 
nmisi,  dans  ce  dernier  cas,  la  municii)alité  perd  l'allocation 
accordée  pour  l'encouraffement  de  l'éducation.  Or,  il  peut  y 
avoir  des  cas  spéciaux  où  les  connnissaires  peuvent  être  justi- 
Hal)lt's  de  préférer  perdre  l'allocation  des  écoles,  et  oh  la  muni- 
cipalité pvgneraita  voir  un  maître  non  diplômé.  Cela  est  laissé 
à  la  (liscrétion  des  connnissaires  d'école.  Ils  sont  les  jupes  des 
circonstances.  lia  ont  été  choisis  par  la  paroisse  pour  gérer  les 
atiiiinvs  de  la  municipalité  scolaire,  et  leurs  constituants  ne 
peuvent  se  plaindre  de  leur  gestion,  s'ils  se  tronipentde  bonne 
lui.  La  loi  no  punit  pas  un  membre  d'une  corporation  pour  la 
part  i|u'il  a  pri.se,  en  sa  qualité  officielle,  à  l'acte  de  la  corpo- 
ration, à  nioins  qu'il  ne  se  soit  abrité  sous  le  manteau  officiel, 
ponr  commettre  un  délit  volontaire.  Qu'arriverait-il  si  on 
admettait  (ju'un  conuuissaire  d'école  doive  être  puni  toutes  les 
t'oiH  (jii'il  agit  en  sa  qualité  officielle  contre  l'intention  de  la 
loi  i  La  conséquence  de  cette  doctrine  rigoureuse  serait  que 
pertioune  ne  voudrait  accepter  cette  charge,  et  qu'on  puni- 
rait à  tout  momeutles  commissaires  pour  dos  fautes  officielles 
coniniisos  involoutaireuient  et  par  ignorance  de  la  loi,  La  loi 
protège  le  uieinbre  de  la  corporation  pour  ses  actes  officiels. 
Le  seul  cas  où  il  ne  peut  exiger  cette  protection  est  lorsqu'il 
s'est  servi  de  son  manteau  officiel  pour  commettre  un  acte  cri- 
minel et  malicieux.  Dans  le  cas  actuel,  en  supposant  qu'il  y 
aurait  une  offense  aux  termes  du  statut,  il  n'y  a  rien  qui  fasse 
voir  que  les  commissaires  ont  agi  de  mauvaise  foi  et  mali- 
cieusonient.  Enfin,  la  plainte  et  la  conviction  ne  démontrent 
m  une  contravention  caractérisée,  ainsi  que  le  veut  le  statut, 
^^n  acte,  qui  n'est  pas  criminel  aux  termes  du  droit  commun, 
peut  être  une  offense  en  vertu  d'un  statut  particulier,  lorsqu'il 
est  res  êtu  de  certains  caractères.  Pans  ce  cas,  il  faut  alléguer 
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l'offense  en  se  servant  des  termes  mêmes  du  statut  ou  de 
termes  équivalents.  Or,  dans  le  cas  actuel,  les  requérants  n'ont 
pas  été  accusés  ni  convaincus  d'avoir  contrevenu  volontaire- 
ment  aux  dispositions  du  statut.  Le  mot  volontairement  est 
essentiel  pour  donner  à  l'acte  inculpé  le  caractère  de  l'offonse, 
aux  termes  du  chap.  15,  sec.  125,  du  statut  refondu  du  Bas- 
Canada.  Il  n'y  a  donc  pas  eu  d'offense  punissable  par  ce  sta- 
tut. Pour  toutes  ces  raisons,  la  conviction  des  juges  de  paix 
est  cassée.  (1  R.  L.,  p.  52) 


CORPORATIONS  MUNICIPALES. 

Cour  Supérieure,  Arthabaska,  l.SGO. 

Coram  Polette,  J. 

Octave  Gaudet  vs  La  Corporation  du  Canton  de  Ches- 
ter-ouest. 

Jugé  :  Qu'une  corporation  mnnicipale  est  tenue  d'indemniser  pour 
tous  les  dommages  résultant  du  mauvais  état  de  ses  chemins. 

Per  Curiam  :  Le  demandeur  est  un  marchand  ;  il  réside 
dans  le  canton  de  Ham-Nord  ;  il  communique  à  Montréal, 
par  le  chemin  de  fer  du  (îrand-Tronc,  en  passant  par  la  sta- 
tion d'Arthaba.ska.  Or,  pour  se  rendre  de  cette  station  cliez 
lui,  il  faut  traverser  tout  le  canton  de  Ch ester-Ouest  dont  les 
chemins  sont  toujours  en  très  mauvais  état.  La  poursuite  est 
intentée  pour  obtenir  des  doiimiages  de  la  corporation,  cau- 
sés à  la  voiture  du  demandeur,  laquelle  avait  été  brisée  sur  un 
tronc  d'arbre  qui  était  de  temps  immémorial  dans  le  chemin  : 
ensuite  des  dommages  résultant  du  mauvais  état  des  chemins. 
Le  demandeur,  au  lieu  de  mettre  1200  Ibs  pesant  dans  les 
voitures,  n'en  pouvait  mettre  que  GOO  Ibs  ;  au  lieu  de  faire  le 
voyage  dans  sept  heures,  il  fallût  en  mettre  quatorze,  sans 
compter  les  dommages  faits  aux  voitures  et  aux  bêtes  de 
trait.  Ces  faits  étant  prouvés,  la  cour  a  déclaré  que  ces  dom- 
mages étaient  dus  par  la  corporation,  qu'il  y  avait  négli<,'enco 
gro.ssière  dans  le  cas  actuel,  et  qu'elle  était  obligéi^  de  condam- 
ner la  corporation,  à  peu  de  chose  il  est  vrai,  car  il  n'avait  été 
prouvé  que  de  lien  faibles  dommages,  $12  étaient  accordées 
au  demandeur  ;  mais,  s'il  en  avait  été  constaté  et  prouvé  de 
plus  élevés,  il  les  aurait  également  obtenus.  Il  faut  que  les 
municipalités  soient  convaincues  d'une  chose,  c'est  qu'elles  ont 
été  établies  spécialement  pour  maintenir  les  chemins  dans  un 
ordre  parfait,  afin  de  pouvoir,  non-seulement  y  voyager,  mais 
y  voiturer  de  lourdes  charges,  en  toute  saison  de  l'année,  et 
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qiie  los  corporations  sont  responsables  de  tous  les  dommages 
qui  résultent  pour  les  individus,  à  cause  des  mauvais  chemins. 
Cette  interprétation  est  la  seule  possible  de  notre  acte  muni- 
cipal. Ainsi,  qu'il  soit  bien  compris  que  cette  interprétation 
sera  suivie  à  l'avenir  dans  toutes  les  actions  en  dommages  qui 
seront  portées  devant  ce  triVjunal.  S'il  en  résulte  des  consé- 
quences fâcheuses  pour  L.-,  corporations,  les  conseillers  muni- 
cipau.x  seront,  avant  tout,  les  coupables,  mais  les  corpoi-ations 
en  devront  subir  tout  le  poids.  Il  faut  que  les  chemins  soient 
toujours  tenus  en  bon  ordre  ;  c'est  la  première  condition  de  la 
prospérité  du  pays,  surtout  pour  assurer  le  succès  de  la  coloni- 
sation de  toutes  les  terres  incultes  qui  sont  non-seulement  très- 
Tertilos,  mais  d'une  grande  richesse  minérale.  Chacun  doit 
être  pénétré  de  cette  question  et  les  conseillers  municipaux 
avant  tout.  (1  R.  Zr.,  p.  75) 


DONATION  A  CAUSE  DE  MORT. 

Cour  Supérieure,  Sorel,  28  novembre  1869. 
Cornm  Loranoea,  J.     . 
Marie-L.  Raiciie  vs  Joseph  Alie. 

Jufjî:  :  1"  Qu'une  c'onation  entre-vifs,  faite  avec  toutes  les  formaIit<58 
(ruutcl  acte,  quelques  jours  avant  la  mort  du  donateur,  lorsque  la  causo 
(iïttrminante  de  la  mort  no  s'est  déclarée  que  depuis  la  donation,  est 
viilide  et  ne  peut  pas  être  considérée  comme  une  donation  à  cause  do 
mort  et  doit  être  maintenue. 

L'"  Que  cet  acte  de  donation  doit  encore  être  maintenu,  bien  que,  lors 
(lésa  pa.s8ation,  le  notaire  instrumentant,  à  cause  de  i'aflaibiissement 
lie  sa  vue,  ne  pouvait  plus  écrire,  si  ce  n'est  pour  signer  son  nom. 

La  demanderesse,  par  son  action,  réchimait  so,  part  des  biens 
(le  la  communauté  qui  avait  existé  entre  elle  et  Joseph  Alie, 
son  défunt  mari,  et  poursuivait  le  défondeur,  son  fils,  pour 
faire  résilier  un  acte  de  donation  qu'elle  lui  avait  consenti 
conjointement  avec  son  mari  ;  pour  l'obliger  à  faire  inventaire 
(les  biens  de  la  communauté  <iont  il  était  en  possession,  tant 
comme  donataire  que  comme  iégataice  universel  de  feu  Joseph 
Alie,  et  réclamait  de  lui,  entr'autres  biens,  la  moitié  de  l'im- 
nieulile  donné  par  ledit  acte  de  donation  dont  elle  demandait 
la  n^'siliation.  Au  soutien  de  sa  demande,  elle  prétendait,  entre- 
autres  cho«es:  l''  Que  ladite  d(mation  avait  été  consentie,  par 
son  défunt  mari  et  elle,  dans  un  temps  bien  rapproché  de  la 
mort  de  son  mari,  qui  était  malade  alors,  et  que,  consécjuem- 
mont,  cette  donation  devait  être  considérée  comme  une  dona- 
tion à  cause  d<  mort,  et  être  déclarée  nulle,  attendu  qu'elle  avait 


iMiii 


208 


RAPPORTS  JUDICIAIREH   RÉVISÉS 


été  faite  dans  les  formes  d'une  donation  entre-vifs,  lorsqu'elle 
aurait  dû  être  revêtue  des  formalités  voulues  pour  les  tosta- 
nients  ;  2"  Que  cette  donation  était  nulle  encore,  parce  (ju  elle 
avait  été  re(,!ue  par  un  notaire  aveugle,  qui  ne  pouvait  ni  lire, 
ni  écrire,  et  qui,  conséqucmmont,  ne  pouvait  donner  l'authen- 
ticité à  ses  actes  ;  qu'un  acte  de  donation  devant  être,  d'après 
la  loi,  passé  devant  notaires,  celui  en  question  ne  pouvait  être 
valide  que  connue  sous  seing  privé.  Le  défendeur  a  répondu  à 
cette  action  ;  1"  Que,  lors  de  la  donation,  le  donateur  corijoint 
de  la  demanderesse  était  malade,  il  est  vrai,  mais  ne  l'était 
pas  de  la  maladie  dont  il  est  mort,  maladie  qui  ne  s'est  décla- 
rée que  depuis  la  donation,  et  dont  la  violence  subite  a  con- 
duit le  défunt  donateur  au  tombeau,  en  quelques  jours  ;  2*^  Que 
le  notaire  qui  avait  reçu  l'acte  n'était  pas  alors  complètement 
aveugle  ;  (ju'il  voyait  assez  pour  signer  son  nom  :  qu'il  avait 
apposé  sa  signature  sur  ledit  acte  de  donation,  et  lui  avait  par 
cela  seul  donné  l'authenticité  voulue  par  la  loi  ;  8'^  Que  cet 
acte  de  donation  avait  été  consenti  volontairement  par  les  par- 
ties (jui,  d'un  commun  accord,  avaient  fait  choix  du  notaire, 
bien  que  connaissant  parfaitement  son  infirmité  ;  que  l'acte  de 
donation  contenait  la  convention  exacte  des  parties,  et  (pie  la 
deman<leresse  n'alléguait  même  pas  sa  fausseté.  A  l'enquête 
les  faits  suivants  furent  prouvés  :  1"  Que  lors  de  la  donation, 
le  défunt  donateur  était  atteint,  depuis  quelques  années,  d'une 
maladie  dont  il  pouvait  réchapper  peut-être,  mais  qui,  plus 
probablement  devait  le  conduire  au  tombeau,  d'une  manière 
lente  toutefois,  et  en  prenant  même  plusieurs  années  ;  S*"'  Qu'il 
ne  croyait  pas  devoir  mourir  de  cette  maladie  ;  qu'il  avait 
disposé  de  ses  biens  comme  un  honuno  qui  doit  vivre  encore 
longtemps,  et  qui  ne  prévoit  pas  le  terme  de  sa  vie  ;  entre 
autres  cu'constances,  il  avait  stipulé  une  pension  viagère,  dont 
les  détails  avaient  été  réglés  par  lui-même,  dans  l'espérance 
d'en  jouir  longtemps  ;  îi^  Que,  le  surlendemain  de  la  donation, 
une  maladie  autre  que  celle  qui  l'atiectait  depuis  une  ctjuple 
(l'années,  s'est  subitement  déclarée,  qu'elle  a  marché  avec 
une  violence  telle  qu'il  en  est  mort  quelques  jours  après 
(|u'elle  se  fût  déclarée  ;  savoir  sept  jours  après  la  doinition; 
4'''  Que  le  notaire  (|ui  avait  instrumenté  à  la  donation  avait 
la  vue  trop  faible  pour  pouvoir  lire  et  écrire,  mais  qu'il  pou- 
vait signer  son  nom  et  reconnaître  partout  sa  signature  :  que 
cette  infirmité  lui  était  survenue  à  la  suite  d'une  maladie  (|ui 
lui  avait  prescjue  fait  perdre  la  vue,  phisieurs  années  aupara- 
vant; mais  qu'il  n'avait  pas  cessé  d'exercer  sa  profession, 
faisant  écrire  ses  actes  qu'il  dictait  lui-même,  par  ses  clerc.'^,  et 
les  signant  ;  5"^'  que  la  minute  de  donation  dont  il  est  question 
en  cette  cause,  avait  été  écrite  par  son  clerc,  sous  sa  dictée,  en 
présence  de  toutes  les  parties  intéressées,  et  qu'elle  contenait 
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exact(!inent  la  convention  des  parties,  ce  que,  du  reste,  la  de- 
niaiitlurosse  ne  niait  pas. 

Le  jugement  a  maintenu  les  prétentions  de  la  défense,  et 
il  débouté  la  demanderesse  de  sou  action  dans  les  termes 
suivants,  savoir  :  "  Considérant  que  la  demanderesse  est  sans 
'•  intérêt  légal  à  attaquer  le  testament  de  Pierre  Alie,  reçu 
'  le  26  janvier  dernier,  devant  Blondin,  notaire,  et  témoins, 
"  vu  qu'elle  n'est  ni  l'héritière  dudit  Pierre  Alie,  ni  sa  léga- 
"  taire,  en  vertu  d'un  autre  testament  ou  donation  à  cause 
"  de  mort,  ni  à  ses  droits  en  aucune  manière,  et  que,  pour 
"  ce  motif  qui  doit  faire  écarter  tous  les  autres  et  tous  les 
"  moyens  invoqués  par  la  demanderesse  contre  la  validité 
"  dudit  testament,  dont  il  n'est  pas  loisible  à  la  denian- 
"  doresse  de  faire  la  critique,  dans  la  présente  instance,  de 
'•  iiiêiue  que  le  tribunal  doit  s'abstenir  de  juger  de  la  valeur 
''  dt's  moyens  ainsi  invoqués  par  elle,  elle  doit  être  déboutée  des 
"  conclusions  par  elle  prises  qui  tendent  à  faire  infirmer  ledit 
"testament;  et  considérant  qu'au  soutien  du  chef  de  la  de- 
"  mande  pour  faire  annuler  la  donation  entre-vifs  faite  par 
"  Pierre  Alie  et  la  demanderesse,  conjointement,  en  faveur  du 
"  défendeur,  le  26  janvier  dernier,  devant  le  mên)e  Blondin, 
"  notaire,  et  témoins,  qui  invoque  le  dol,  la  violence  et  lu 
"  fraude  pratiquée  par  le  défendeur  comme  cause  de  nullité 
"  do  ladite  donation,  la  demanderesse  n'a  fait  aucune  preuve 
"  (jUelconque,  et  (ju'elle  a  également  failli  dans  la  preuve  de 
"  son  second  chef  de  demande,  celui  fondé  sur  ce  (|Ue,  (juand 
"  Pierre  Alie  a  fait  la  donation  en  (luestion,  il  était  gisant  au 
"  lit,  malade  de  la  maladie  dont  il  est  mort  ;  que  la  deman- 
"  deresse  n'a  pas  fait  preuve  suffisante,  et  notamment  (lu'elle 
"  n'a  pas  prouvé,  au  désir  de  l'article  762  du  Code  Civil,  que. 
"  lors  de  ladite  donation,  Pierre  Alie  était  attaqué  d'une 
"  maladie  réputée  mortelle  ;  et  (ju'à  raison  d'aucun  de  ces 
"  deux  chefs,  la  demanderes.se  n'est  recevablo  dans  sa  demande  ; 
"  considérant  enfin  que,  sur  le  troisième  chef,  la  demanderesse 
"  ni'  peut  invotiuei'  la  cécité  ou  la  faiblesse  de  la  vue  du 
"  notaire  instrumentaire,  comme  moyen  de  nullité  dudit  acte 
"  de  donation,  sans  en  niei-  la  sincérité,  et  (ju'elle  admet  au 
"  contraire  implicitement  que  cet  acte  contient  l'énoncé  fidèle 
"  dus  stipulations  des  parties,  et  f|Ue,  sur  le  troisième  chef,  elle 
"  est  encore  mal  fondée  dans  .sa  demande  ;  la  cour  a  débouté 
"  et  déboute  la  demandei'essede  .soti  action, avec  dépens."  (1  7*. 
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Mortmain.— A  trading  corporation  cannot  acqnire  or  hold  lands  in  Lower. 
Canada.— Warranty.—Warranty  implied  by  law  ezclnded  by 
express  warranty. 

Privy  Council,  July  29,  1.S73. 

On  appcal  from  the  Court  of  Qneen's  Bench  for 
Lower  Canada. 

Présent  :  Sir  James  W.  Colvile,  Sir  Barnos  Peacock,  Sir 
Montagne  E.  Smith,  and  Sir  Robert  P.  Collier. 

The  CHAUDifcRE  Gold  Mining  Company  of  Boston,  appel- 
lants,  and  George  Desharats,  William  E.  Desuauats, 
and  Dame  Louise  Pothier,  respondents. 

A  corporation,  whether  merely  trading  or  not,  and  wliether  foreignor 
(lomestic,  is  incapacitated  from  acquiring  aa  well  as  from  holding  laiuls 
in  Lower  Canada  without  the  permission  of  the  Crown  beini;  liist 
obtained. 

I).  solii  mining  property  in  Lower  Canada  to  F.  In  the  deed  tiie  pro- 
perty  was  described  as  having  been  assigned  to  D.  by  "  original  gran- 
toesofthe  Crown,"  but  it  appeared  that  patents  from  the  Crown  had 
not  then  been  obtained  ;  moreover  by  the  deed  D.  expressly  warrantée! 
and  guaranteed  F.  against  ail  mortgages,  debts,  etc.  F.  sold  the  pro- 
perty to  a  mining  oompany  of  Boston,  United  States  ;  and  from  tlie 
deed  it  might  be  implied  that  patents  had  been  granted.  The  property 
was  snbsequently  granted  by  tho  Crown  to  some  one  else,  who  evicted 
the  Company.  Tlie  company  broiight  an  action  in  the  Court  of  Qneen's 
Bench  for  Lower  Canada  against  B.  as  being  liable  as  arrière-garant 
(remote  warrantor).  The  action  was  disniissed,  and  on  appeal  to  tho 
Privy  Council  the  judgment  was  npheld  : 

Hdd:  That,  though  a  warranty  of  éviction  is  implied  in  contract  of 
sale  it  must  bo  inferred,  from  the  insertion  ofalimited  conventional 
warranty  in  the  deed  between  D.  and  F.,  that  it  was  their  intention  to 
exclnde  the  larger  légal  warranty.  Thus,  on  an  éviction  by  the  ussignce 
of  the  Crown,  no  action  could  be  maintainod  by  F.  against  D.,and,con- 
seqnently,  none  i>y  the  company.  Moreover  the  disability  of  the  com- 
pany to  acqnire  hmds  prccluded  thein  from  bringing  an  action  on  the 
warranty.  (1) 

Tliis  was  an  appeal  from  a  judgtnent  of  the  Court  of 
Queen's  Bench  for  Lower  Canada,  of  the  lOth  Deeeiiiher, 
1870,  affirniing  a  Judgment  rendered  upon  a  demurrer  by  the 
Superior  Court  of  Lower  Canada,  sittingat  Montréal,  in  Miiy, 
1809,  whereby  an  action,  in  which  appellants  were  plaiiitiH's 
and  respondents  défendants,  was  dismissed  with  costs.  The 
appellants  were  the  Chaudière  Gold  Mining  Company  of  Bos- 
ton, in  the  State  of  Massachusetts,  in  tho  United  States  of 
America,    a   body   politic    and   corporate,   duly  incorporated 

(1)  />M/?)nV/T.'i  et  Hirhnnlxoii,  1  R.  .1.  R.  Q.,  p.  217,  et  H)  R.  .T.  R.  <>>.,  p. 
240  ;  Firlli/h  et  Se.i/mour,  H»  R.  J.  R.  Q.,  p.  245. 
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undcr  thc  laws  ot'  the  State  oi"  Massachusetts,  for  the  purpose 
of  aiiil  then  actually  carrying  on  the  business  of  a  mining 
coiiij)any  there,  and  at  the  township  of  Watford,  in  thecounty 
of  Dorchester,  and  elsewhere,  in  the  province  of  Québec.  Tlie 
rcspondents  were  the  légal  représentatives  of  George  Dcsba- 
rats,  (leceased.  By  a  deed  of  sale  executed  on  the  24th  of  no- 
vcinbor,  1863,  at  the  city  of  Montréal,  by  George  Desbarats 
of  tlip  one  part,  and  James  Foley  of  the  other  part,  and  duly 
legistorcd,  Desbarats,  in  considération  of  S20,000,  bargained 
and  sold,  and  bound  and  obliged  hiniself,  his  heirs  and 
assigns,  to  warrant,  grant,  guarantee,  and  défend  against  ail 
luortgages,  debts,  and  dowers  whatsoever,  unto  James  Foley 
accepting  thereof  for  himself,  his  heirs  and  assigns,  twenty- 
tive  lots  of  land  in  the  township  of  Watford,  Lower  Canada, 
(lcscril)od  in  the  deed  as  assigned  to  Desbarats  by  the  respec- 
tive original  grantees  from  the  Crown  of  the  lots,  with  the 
exception  of  one  lot  described  therein  as  assigned  to  him  by 
the  assignée  of  the  original  grantee,  to  hold  the  lots  unto 
Foley,  his  heirs  and  assigns,  in  full  and  absolute  property, 
suljjoct  onl^'  to  the  réservation  and  conditions  t!  -b  might  be 
mentioned  in  the  patents  that  might  be  issued  from  the  Crown. 
Subsetjuently,  by  a  deed  of  sale  of  the  2r)th  of  November, 
1863,  executed  by  James  Foley  of  the  first  part,  his  wife, 
Quintina  Foley,  of  the  second  part,  and  John  H.  B.  Lang, 
président,  authorized  by  and  acting  for  appellants,  of  the  third 
part,  and  duly  registered,  James  Foley,  in  considération  of 
S200,000,  bargained  and  sold  the  lots  of  land  to  appellants, 
tlieir  successors  and  assigns,  for  ever,  subject  nevertheless  to 
the  réservations,  limitations,  pi'ovisoes,  and  conditions  express- 
ed  in  the  several  original  grants  thereof  from  the  Cx'own,  and 
to  settlement  duties  on  the  lots.  Quintina  Foley  released  lier 
riglit  of  dower  therein,  and  James  Foley  entered  into  a  cove- 
nant  with  appellants  for  title  to  the  lands  and  for  (juiet  pos- 
session thereof.  The  appellants  alleged  in  their  déclaration 
that  they  purchased  the  lands  in  good  faith  as  mining  pro- 
perty, and  that  Desbarats  and  Foley  respectively  sold  the 
same  as  minerai  property  at  a  priée  beyond  the  value  of  the 
land  for  ordinary  purposes,  and  that  both  Desbarats  and 
Foley,  at  the  times  of  the  respective  sales,  knew  that  they 
were  not  proprietors  thereof,  but  sold  the  same  in  the  expecta- 
tion  that  Desbarats  would  secure  the  title  thercto  at  the 
priée  of  land  for  ordinary  purposes,  and  thereby  prevent  the 
éviction  to  which  they  knew  the  vendee  would  otherwise  be 
exposed,  and  being  content  to  take  the  risk  of  so  securing  the 
title.  On  the  exécution  of  the  deed  of  sale  of  the  25th  noveni- 
lier,  l.S()3,  appellants  entered  upon  and  took  possession  of  the 
lands,  and  expended  thereon  ^30,000  in  improvements  and 
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mininrj  opemtiona  to  develop  their  resourccs.  The  lands  woro 
Crown  lands  un  to  about  tlie  5tli  of  March,  1867,  and  noitlier 
Desbarats  nor  Foley  ever  got  the  title  or  patenta  thereto.  On 
or  about  the  5th  ot'  March,  1867,  the  lands  were  granted  hy 
letters  patent  to  Thomas  McGreevy,  his  heirs  and  assigns,  in 
t'ree  and  couunon  socage,  and  McGreevy  took  possession 
thereof ,  and  appelhmts  were  evicted  and  obliged"  to  givc  «p 
the  lands  to  hiu).  Desbarats  died  on  the  12tli  of  Novoinher, 
1864,  having  by  his  will  appointed  his  two  sons,  the  respon- 
dents,  George  Desbarats  and  W.  E.  Desbarats,  and  his  two 
claughter»,  his  universal  legatees.  His  widow,  reapondont 
Dame  Louise  Potliier,  and  George  Desbarats,  one  of  the  ri's- 
pondents,  were  appointed  jrint  tutors  of  the  two  daughtors, 
who  were  minors.  Thèse  universal  legatees  of  (teorge  Desba- 
rats deceased,  now  represented  him  and  his  succession.  The 
appellants  prayed  that  respondents  should  be  declared  bonnd 
and  liaVile  to  warrant,  indemnify,  and  hold  them  harmless 
from  and  against  the  damages  of  ^250,000,  which  they  alleg- 
ed  that  they  had  incurred.  The  appellants  did  not  allège  in 
their  déclaration  that  any  license  trom  the  Crown  had  ever 
been  obtained  by  them  to  hold  lands  in  Lower  Canada.  The 
action  wns  brought  by  the  appellants  against  the  respondents 
as  representing  their  ((rrière-guTxint,  or  remote  wari*aiitor, 
under  the  32d  section  of  the  C.  S.  L.  C,  c.  82,  and  art.  12(i  uî 
the  C.P.L.C.,  whei-eby  "in  cases  of  real  warranty  (en  vuitière 
de  f/aranfie  formelle),  the  purchaser  who  is  disturbed  or  evict- 
etl,  is  not  bound  to  call  in  first  his  immédiate  warrantor,  but 
he  may  summon  in  warranty  any  more  remote  warrantor 
who  may  eventually  be  bound  to  intervene  in  the  suit."  Tlie 
respondents  demurre<l,  and  the  cause  came  on  to  be  heard  on 
dtnnurrer  Vtefore  the  Superior  Court  of  Lower  Canada,  sitting 
at  Montréal,  in  April  and  May,  1869  ;  and  the  action  was  di»- 
niissed  with  costs. 

The  judginent  of  the  Superior  Court  (Torrance,  J.)  was 
rendered  at  Mtmtival,  on  the  31  st  May,  1869,  and  is  re- 
ported  in  10  R.  J.  R.  Q.,  p.  244  ;  1  R.  L.,  p.  82,  and  in  13 
J.,  p.  182.  On  appeal  the  judgment  was  upheld  by  the 
Court  of  Queen's  Bench  for  Lower  Canada,  sitting  at  Mon- 
tréal, on  the  lOth  day  of  December,  1870,  (DuvAL,  J.  en  C, 
Caron,  j.,  Bad(jlev,  j.,  Monk,  J.,  and  Lorangër,  J.  ad  hoc), 
three  of  the  justices  being  in  favor  of  the  judgment,  and  the 
<''>'  f  Jastice  and  the  fourth  justice  dissenting.  The  ground 
'i-^  décision  was  that  appellants,  l)eing  a  corporation, 
»  t  ''^qualified  by  the  law  of  Lower  Canada  from  puitluks- 
.lU;  i-"'.'.'*  in  that  country,  and  wei-e  accordingly  precluded 
iging  an  action  on  the  guaranty  of  lands  which  they 
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light  of  direct  l'ecotirse  against  reapondentB,  ns  tlieir  allogpd 
iirrih'c-fidrnntti,  through  Foley,  theiv  iniinedinte  vendor,  and 
the  pnrcliîiser  from  Desbarats.  Hère  follows  the  reninik«  of 
thc  judgcs  iti  appeal  : 

(.'iiiet  Justice  DuvAL,  dissenting  :  Adtnitting  ihat  the  coin- 
IKiiiy,  lis  a  foreign  body  corporato  and  politic,  were  undor  a 
li'fTal  (Hsability  to  purchase  land»  in  Lovver  Canada,  it  is  diffi- 
eiilt  to  comprehend  by  what  process  of  reasoning  Desbarats 
ircts  to  the  conclusion  that  he  lias  a  riglit  to  keep  the  Company 's 
1*200.000  paid  to  hiin,  and  for  wlùcli  lie  bas  giveîi  theni  nothing. 
If  tlic  laws  of  Canada  probibit  tbis  purchase,  then  tho  sale  is 
iilisohitely  null  and  void — the  deed  a  pièce  of  waste  paper,  con- 
t'orring  no  légal  rightson  the  purcbaser,  except  asto  tbe  resti- 
tution of  tbe  money  paid.  Tbe  law  which  is  supposed  to  déclare 
tiiis  (lisability  croates  no  forfciture — ctrtainly  not  in  favor  of 
onc  'tvho  bas  participated  in  its  violation,  and  wbo  is  there- 
forc  iHiriiceps  criminù.  Where,  then,  is  tbe  title  of  Desba- 
nits  to  retain  the  money  ?  For,  be  it  olwerveil,  tbis  action  is 
Inoiight  to  recover  back  the  money  paid.  But  is  it  true  that 
tlio  laws  of  Canada  probibit  the  contract  entered  into  by  tbe 
parties  ?  The  ground  stated  by  défendants  is  that  the  coni- 
jnuiy  is  a  ituiinmorfe,  and  the  French  Edict,  1743,  is  referred 
to  as  creating  this  disability.  The  pretension  that  a  few  8p(î- 
culntive  characters,  associated  together  for  the  purposes  of 
inalving  money  by  mining  (opérations,  are  to  he  considered 
(jens  de  mainmorte  is  certainly  novel.  No  book  of  auth*)rity 
1,'iving  the  définition  of  a  tiuiinmorfe  can  be  referred  to  in 
support  of  such  a  pretension.  The  very  words  of  the  déclara- 
tion of  the  King  of  France  above  referred  to  exclude  any 
sucli  idea,  and  the  spirit  of  the  déclaration  is  equally  against 
it.  Sound  policy  dictated  the  laws  against  rjcyis  de  nmin- 
morte  ;  the  same  policy  would  encourage  conunercial  entre- 
prises which  enrich  the  country  and  its  inhabitants.  Lot  us 
inqniro  into  the  character  of  this  Company  ;  it  will  be  found 
ckavly  defined  in  plaintiff's  déclaration,  and  as  the  judgment 
inaintains  the  demurrer  which  admits  the  truth  of  the  alléga- 
tions, the  statement  in  tbe  déclaration  must  be  taken  as  truc. 
Président  Troplong,  in  the  first  volume  of  bis  able  treatise, 
Du  contrat  de  société,  bas  some  very  valuable  remarks  on  this 
suhjcct.  I  refer  particularly  to  n'"*  329  to  333.  To  the 
<  iigli.sh  authorities,  Collyn,  Bell,  Bisset  and  others,  it  is  not 
iioccssary  to  refer.  It  bas  been  argued  that  the  0.  C.  L.  C, 
civates  this  disability.  Art.  3GG  is  referred  to.  This  article  will 
lit'  found  to  contain  an  exception,  which  is  explained  in  ai't. 
•55.^,  in  thèse  words  :  "  Les  droits  qu'une  corporation  peut 
t'xorccr  sont,  outre  ceux  qui  lui  sont  spécialement  conférés 
par  .sou  titre  ou  par  les  lois  générales  applicables  à  l'espèce, 
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tous  ceux  qui  lui  sont  nécessaires  pour  atteindre  le  but  do  sa 
destination.  Ainsi  elle  peut  acquérir,  aliéner  et  pussédci-  <les 
biens,  plaider,  contracter,  s'obliger  et  obliger  les  autres  envois 
elle."  In  connection  with  this  article  is  the  2ôth  of  tlio  saino 
Code,  in  thèse  words:  "  L'étranger  a  di'oit  d'acquérir  ot  do 
transmettre,  à  titre  gratuit  ou  onéreux,  ainsi  que  par  succos- 
sion  ou  par  testament,  tous  biens  meubles  et  in;meublos  dans 
le  Bas-Canada,  de  la  même  manière  que  le  peuvent  fairo  lo.s 
sujets  britanniques  nés  ou  naturalisés."  See  farther  art.  14  (  ^ 
the  C.  C.  P.  ot'  L.  C,  in  thèse  words  :  "  AU  t'oreign  corporations 
or  persons,  duly  authorized  untler  any  foreign  law  to  appoar 
in  judicial  proceedings,  may  do  so  before  any  court  in  Lnvor 
Canada."  See  also  the  C.  S.  L.  C,  c.  91.  In  the  3rd  volume  of 
the  L.  C.  Rep.,  p.  70  (1),  will  be  found  the  judguient  of  tlio 
Superior  Court,  of  the  21st  ot'  February,  1853,  dismissiug  tlio 
claims  of  the  Qitehec  Heiiùnary  against  the  Québec  Ej'chatujv 
for  an  indemnity  in  t'avour  of  the  Seignior,  founded  oiitlio 
fréteni'wn  that  the  Québec  Exchange  was  a  iiiainviortc.  'l'ho 
authorities  in  support  ot'  the  décision  will  be  found  in  tlio 
notes.  The  same  ({uestion  was  decided  in  the  case  of  Kierz- 
kowski  vs  Grand  Triink  Railway  Gompanij  of  Canada  (2). 

(1)  La  lîourse  de  Quùljec,  uonipagnie  à  fonds  social  incorporée  par  le  Statut 
du  lias  Canada  <le  1830,  10  et  11  (!eo.  4,  ch.  15,  intitult''  :  "  Acte  pour  iiiciii- 
porer  la  Hourse  de  Québec,"  n'est  pas  une  mainmorte,  et  l'acnuisition  il'uii 
ininieuble  faite  par  cette  corporation  ne  donne  pas  lieu  au  droit  d'indcnuiilt' 
ou  d'amortissement  en  faveur  du  seigneur,  cette  corporati(m  n'étant  ])ii.s  ])ci- 
pétuelle  et  n'étant  pas  frappée  de  l'incapacité  d'aliéner  et  diflférant  essuntifliu- 
nient  à  cet  égard  de  la  mainmorte.  (Si'miuaire  de  Quiiher  vs  lioiirsi  tli  (jin'liir, 
C.  S.,  Québec,  -21  février  1853,  Bowen,  J.  en  C,  et  Duval,  J.,  3  D.  T.  IL  C, 
p.  76) 

(2)  Par  la  section  1  du  eh.  25  des  Statuts  du  Canada  de  1845,  8  V.,  intitu- 
lé :  "  Acte  pour  incorporer  la  compagnie  du  chemin  à  lisses  (Kail-Ruad)  du 
Saint- Laurent  et  de  l'Atlantique,"  "/«  compnijiiit  du  chtviin  à  lUse.-'i  (rail- 
rond)  du  Saint- Laurent  et  de  l' Atlantique"  fut  incorporée  avec  .shcccss/o»  pir- 
pétuetle,  sous  ce  nom,  et  autorisée  ;Y  faire  un  chemin  à,  lisses  (rail-road)  appuie 
"  le  chemin  à  lisses  (rail-roadjdu  Saint-Laurent  et  de  l'Atlanticiue,"  depui.s  li; 
Meuve  Saint- Laurent,  aussi  i\  l'opposite  de  la  ville  de  Montréal  qu'il  suriiit 
jugé  nécessaire,  dans  la  direction  générale  de  .Saint-Hyacinthe  et  do  SIkt- 
brooke,  jusqu'il  la  ligne  frontière  entre  la  province  et  les  Etats-Unis  d'Aiiu'- 
rique,  à  tel  point  ou  lieu  de  ladite  ligne  frontière  près  de  la  rivière  Cdhik'c- 
ticut  oi'i  ledit  chemin  à  lisses  (rail-road)  pourrait  plus  convenablement  joindre 
le  chemin  à  lisses  du  Saint-Laurent  et  de  l'Atlantique  (jui  devait  être  wm- 
truit  depuis  Portland,  <lans  l'Etat  du  Maine,  jusiju'fi  ladite  ligne  frontière, 
pour  y  joindre  le  ciicmin  à  li.sses  (rail-road)  dont  la  construction  était  auto- 
risée par  cet  acte,  et,  en  outre,  cette  compagnie  fut  autorisée  à  faire  un  elioniin 
î\  lisses  (rail-road)  partant  d'aucun  point  de  celui  autorisé  par  cet  acte  qui 
serait  jugé  le  plus  avantageux  et  allant  à  ladite  ligne  frontière,  dans  le  town- 
ship  de  Stanstead,  ou  ailleurs  dans  le  comté  de  Stanstead,  dans  le  but  de  le 
réunir  h  tout  chemin  i\  lisses  (rail-road)  (jui  pourrait  être  construit  dans  l'Ktat 
du  Vermont,  un  des  Etats-Unis  d'Améri(iue.  Par  la  même  section,  la  com- 
pagnie fut  aussi  autorisée  à  acquérir  des  terrains  pour  l'usage  du  clieiniii, 
".stlH.s  lettres  li'nmortissrment  de  Sa  Majesté  ;  sauf  eependaut  jiour  le  siifjmiir 
on  les  scii/ueurs  dans  la  rensire  dcsi/uels  les  tei'res,  tencments  et  héritaijiK  a'iiM 
acquis  seront  situés,  ses  ou  leurs  divers  droits  d'inilemnité  respectifs,  </  lou" 
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It  cannot  escape  remark  that  tho  law  which  dénies  plaintiffs' 
richt  of  action  to  recover  back  the  purchase-nioney  paid,  if 
corroctly  laid  down  by  tlie  présent  judfjment,  would  be  equal- 
ly  coMclusive  against  the  coinpany,  it"  the  action  wero  brought 
to  get  possession  of  the  land,  so  that  Desbarats  niight  retain 

nitti>s  droiU  sei^fiietiriaux  qiielcoiiqnen."    Par  la  section  2  du  même  note,  la 
compagnie  fut  autorisée  à  construire  une  branche  de  chemin  k  lisses  depuis  la 
rivu  sud  du  Heuve  Saint- Laurent,  aussi  à  l'opposite  de  la  ville  de  Québec  (lu'il 
wriiit  jug(''  nt''ce88aire,  jusqu'au  dit  chemin  h  lisses  (rail-road)  en  aucun  lieu 
dans  i.'i/tte  province.    Le  ch.  2.')  des  Statuts  du  Canada  de  1845,  8  Vict.,  fut 
amendi'  par  le  ch.  79  des  Statuts  du  Canada  de  1846,  9  Vict.,  intitult'-  :  "Acte 
pour  amender  l'acte  d'incorporation  de  la  compagnie  du  chemin  à  lisses  du 
Salut- Laurent  et  de  l'Atlanticpie  ;  "  parle  ch.  (iô  des  Statuts  du  Canada  de 
1M7,  1"  et  1 1  Vict.,  intitulé  :  "Acte  pour  amender  l'acte  incorporant  la  com- 
pagnie ilu  cliemin  h.  lisses  du  Saint- Laurent  et  de  rAtlanti(|ue,  et  ])our  étendre 
les  pouvoirs  de  ladite  compagnie  ;  "  par  le  ch.  17ti  des  Statuts  du  (^anaila  de 
184!t,  l'iV^ict.,  intitulé:   "  Acte  pour  amender  l'acte  pour  incorporer  la  com- 
pagnie du  chemin  à  lisses  du  Saint-Laurent  et  de  l'Atlantiiiue  ;''  par  le  ch. 
IIH  (l(s  Statuts  du  Canada  de  18r)(),   13  et  14  Vict.,  intitulé:    "  Acte  pour 
aincmUir  de  nouveau  l'acte  pour  incorporer  la  compagnie  des  chemins  à  lisses 
ihi  Siiinl- Laurent  et  de  l'Atlantiijue,  et  autres  actes  relatifs  .'i  ladite  compa- 
gnie, et  pour  étendre  les  pouvoirs  de  ladite  compagnie,"  et  par  le  ch.  47  des 
Statuts  du  Canada  de  1832,  16  Vict.,  intitulé  :   ".\cte  i)our  amender  un  acte 
pissc  (liins  la  huitième  année  du  règne  de  Sa  Majesté,  pour  incorporer  la  com- 
pagnie du  chemin  de  fer  du  Saint- Laurent  et  de  l'Atlantiiiue,  et  pour  étendre 
les  pouvoirs  de  ladite  compagnie."    Le  10  août  18")(),  fut  i)assé  le  ch.  116  des 
Statuts  du  Canada  de  1850,  13  et  14  Vict.,  intitulé:    "Acte  pour  incorporer 
Peter  Patterson,  Ecuyer,  et  autres,  sous  le  ncmi  de  "  La  compagnie  du  chemin 
(le  fer  de  Québec  et  Richmond  ;  "  et,  par  cet  acte,  cette  cimipagnie  ainsi  incor- 
porée fut  autorisée  h  faire  un  chemin  de  fer  appelé  "  Le  chemin  de  fer  de 
yiiéhec  et  Richmond,"  à  partir  de  quelque  endroit  du  fleuve  Saint-Laurent, 
aussi  en  face  de  la  cité  de  Québec  qu'il  serait  jugé  désirable,  ju8(iu'ii  la  rivière 
Saint- Frantj'ois,  dans  le  village  de  Richmond,  ou  auprès,  dans  le  township  de 
Sliipton,  eu  suivant  une  ligne  aussi  droite  (ju'on  pourrait  le  trouver  avan- 
tageux, pour  là  en  faire  la  jonction  avec  le  chemin  de  fer  du  Saint  Laurent  et 
lie  r.-\tlauti(iue.   Le  ,30  août  1851,  la  législature  de  la  province  du  Canada,  dé- 
claranv,  qu'il  était  de  la  plus  haute  importance  pour  le  progrès  et  le  bien-être 
(le  eciit;  province,  qu'une  ligne  de  grand  tronc  de  chemin  de  fer  fut  construite 
ilans  toute  sa  longueur,  et  depuis  la  frontière  Est  d'icelle,  à  travers  les  ])ro- 
vinces  du  Xouveau-Brunswick  et  de  la  Nouvelle-Ecosse  justju'à  la  cité  et  port 
il'Halifax,  passa  le  ch.  73  des  Statuts  du  Canada  de  1851,  14  et  15  Vict.,  inti- 
tulé :  "Acte  pour  pourvoir  à  la  construction  d'un  grand  tronc  de  chemin  de 
fer  qui  traversera  toute  l'étendue  de  cecte  province."    Par  cet  acte  (section  2) 
le  gouvernement  du  Canada  fut  autorisé  à  construire  conjointement  avec  les 
provinces  de  la  Nouvelle-Ecosse  et  du  Nouveau- Brunswick  un  chemin  de  fer 
lie  (pielquc  point  vis-à-vis  de  la  cité  de  Québec,  jus(iu'à  la  cité  de  Halifax, 
ilans  la  Nouvelle  Ecosse,  ou  à  construire  sans  ces  provinces,  la  partie  dudit 
l'iiemin  de  fer  située  dans  le  Has-Canada.     Par  la  section  4,  il  fut  autorisé  à 
eoiistiuire,  comme  (uivrage  provincial,  toute  la  ligne  de   grand  tronc  de  che- 
min de  fer  depuis  la  cité  de  Québec,  ou  quel(|ue  point  vis-à-vis  de  cette  cité, 
jusqu'à  la  cité  de  Hamilton  ou  quelque  autre  point  convenable  sur  la  ligne  du 
grand  clieuiin  de  fer  occidental.    Par  la  section  14,  il  fut  décrété  (pie  les  com- 
missaires dos  travaux  publics,  avec  le  consentement  du  gouverneur  en  ccmseil, 
auraient  plein  pouvoir  de  traiter  et  convenir  avec  la  compagnie  du  chemin  de 
fer  'lu  Saint-Laurent  et  de  l'Atlantique  pour  l'acquisiticm  ou  l'usage  de  la 
totalité  ou  de  toute  partie  de  son  chemin  de  fer,  droits  et  propriétés  qu'il 
serait  trouvé  expédient  d'adopter  comme  partie    de    ladite  ligne  de  grand 
trône  de  chemin  de  fer,  et  de  payer  la  somme  dont  il  pourrait  être  convenu  à 
eette  compagnie  conune  compensation  pour  tel  chemin  de  fer  ou  partie  d'icelui, 
droits  ou  propriétés.     l'ar  la  section  15  il    fut  statué  (jue,  si  le  gouvernement 
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both  the  land  and  tho  purclinHc-nionoy.  In  tho  iibove  rcuifirks 
I  oniitted  to  note  thnt  a  tnulinrj  coinpany  liaving  purclifiscd 
îiiining  property,  uiifi;lit  convoy  it  away,  l»y  salo  or  otlit-rwisc, 
at  its  j)leaHur('.  Of  this  rif^ht  no  doubt  can  be  cntcrbiiricil, 
and  it  disposes  of  the  f)})jection  raised  on  thc  ground  of  iv- 

no  pouvait  réaliser  les  fonds  nécesHaires  pour  lu  construction  do  ladite  lignu 
(le  grand  tronc  de  chemin  do  fer,  il  pourrait  dt'clarer  qu'il  pourrait  l'tiu  imi- 
tropris  par  toute  compagnie  privée  à  ce  autorisée  par  la  léginlaturc.  Pur  le 
ch.  148  des  Statuts  du  Canada  de  ISôl,  14  et  15  Vict.,  intitulé;  "Act'  _i<iur 
incorporer  la  coni/xKjiiii:  du  chemin  difer  du  Toronto  cl  de  Undph,"  cette  com- 
pagnie ainsi  incorporée  fut  autorisée  à  faire  un  chemin  de  fer  depuis  les  eaux 
ilu  lac  Ontario,  dans  le»  limites  de  la  cité  de  Toronto,  jus(|u'à  la  ville  di; 
(Juelph,  dans  le  comté  de  Waterloo.  Par  le  ch.  'XI  des  Statuts  du  Ciuiinla  île 
18")ii,  Iti  Vict. ,  intitulé:  "Acte  pour  incorporer  "la  compagnie  du  (iiiiml- 
Tronc  de  chemin  de  fer  du  Canada,"  cette  compagnie  ainsi  incorporée  fut  lui- 
torisée  à  faire  un  chemin  de  fer  uppeli-  "le  (irand-Tronc  de  chemin  de  fer  du 
Canada,"  depuis  la  cité  de  Toronto,  à  travers  les  villes  de  Port  Hope,  ( '(ihoiu>; 
et  liclleville,  jusqu'à  la  cité  de  Kingston,  de  là,  par  la  route  ()u'elle  trouverait 
la  j)lus  eonveualde  par  les  villes  de  Hrock\ille  et  Prescott,  jusqu'à  un  point 
sur  la  ligne  frontière  est  du  township  d'Osnabruck,  et  de  là,  en  une  lijiue  iuissi 
droite  ([UB  possible,  juscju'à  Saint-Raphaél,  et  de  là  juscju'à  la  ri\  iér.  des  (  luta- 
ouais,  et  traversant  ladite  rivière  jus(ju'à  un  point  entre  le  lac  des  Deux-Mon- 
tagnes et  le  village  de  Sainte- Anue,  et  de  là,  jus(iu'à  la  cité  de  Montréal,  en 
suivant  la  ligue  ((ue  ladite  compagnie  pourrait  trouver  la  plus  .ivantageust. 
Par  lo  ch,  38  des  Statuts  du  Canada  de  18.V2,  l(i  Vict.,  intitulé  :  "Acte  pour 
pourvoir  à  l'incorporation  d'une  compagnie  j)our  construire  un  chemin  île  fir 
depuis  vis-à-vis  (^lu-bec  jus([u'aux  Trois-Pistoles,  et  pour  étendre  ledit  uliemin 
de  fer  jusiju'à  la  frontière  de  la  province,"'  l'incorporation  par  proclamation  ilc 
"  la  compagnie  du  (irand-Tronode  chemin  de  fer  du  Canada-Kst  ''  fut  auturi- 
sée  ;  et  cette  compagnie  à  être  ainsi  incorporée  fut  autorisée  à  faire  un  eheniiii 
de  fer  appelé  " /c  <lr(tnd-Tronr  du  rhcmin  dt  fer  dit  Canada- Efl ,"  depuis 
(lueltpie  point  sur  le  chemin  de  fer  de  Québec  et  Ricinnond,  vis-à-vis  nu 
presque  vis-à-vis  la  cité  de  Québec,  sur  la  rive  sud  du  fle\ive  Saint- Laurent, 
juscpraux  Trois-Pistoles.  Le  10  novembre  1852  fut  passé  le  ch.  3!)  des  Statuts 
du  Canada,  1(5  Vict.,  intitulé  :  "Acte  pour  autoriser  toute  compagnie  de  eiie- 
min  de  fer  dont  le  chemin  de  fer  forme  partie  de  la  ligne  du  Orand-Tronc  île 
chemin  de  fer  de  cette  province,  à  se  joindre  à  toute  autre  compagnie  de  même 
nature  ou  à  acheter  la  propriété  ou  les  droits  d'aucune  dite  compagnie  ;  et  pour 
iibroger  certains  actes  y  mentionnés  pour  inc(U'porer  des  compagnies  de  eiieniin 
de  fer."  Le  préandmle  de  ce  statut  contient  la  déclaration  suivante  :  "  .Atten- 
du (pi'il  serait  avantageux  à  cette  province  que  la  ligne  de  (irand-'lriuie  île 
chemin  de  fer  qui  doit  la  traverser  dans  toute  sa  longueur,  fut  sous  le  cnntuilt' 
et  administration  d'une  seule  compagnie  ou  d'un  aussi  petit  nombre  de  com- 
pagnies difl'érentes  (jne  possible."  l'ar  la  section  1  de  ce  statut,  il  fut  décrété 
(ju'il  serait  loisible  à  deux  ou  à  un  plus  grand  nombre  de  compagnies  formées 
ou  qui  seraient  ci-après  formées  aux  Hns  de  construire  un  cliendn  de  fer  qui 
formera  partie  de  la  ligne  du  (irand-Tronc  de  chemin  de  fer  qu'avait  en  vue 
la  législature  en  passant  l'acte  14  et  15  Vict.,  ch.  73,  de  se  réunir  en  uni;  seule 
compagnie,  ou  à  aucune  desdites  compagnies  d'acheter  et  acquérir  la  pro- 
priété et  les  droits  d'une  ou  de  plusieurs  desdites  compagnies  ;  et  que  les 
dispositions  de  cet  acte  s'appliqueraient  et  comprendraient  la  conqiagnie  de 
chemin  de  fer  du  Saint-Laurent  et  de  rAtlanti(|ue,  et  tout  le  clieniin  de  fer 
que  cette  compagnie  était  autorisé-e  à  construire.  Par  la  section  2  de  ce  statut 
il  est  décrété  "  (ju'il  sera  loisible  aux  directeurs  de  toute  compagnie,  connue 
susdit,  de  con\enir  iivec  les  directeurs  de  toute  autre  compagnie  ou  conipa 
gnies,  (lue  les  compagnies  (ju'ils  représentent  respectivement  seront  ri'unies 
comme  une  seule  compagnie,  ou  (pie  l'une  desdites  compagnies  achètera  et 
ac(iuerra  la  projjriété  et  les  droits,  et  assumera  toutes  les  obligations  de  l'une 
(ni  des  autres  ;  et  dans  ladite  conventitm,  ils  fixeront  les  c(nulitions  auxquelles 
ladite  uniwij  ou  ledit  achat  se  fera,  les  droits  (^ue  les  actionnaires  de  chaque 
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iiliéiKthUité  attuching  to  rcal  propcrty  in  the  liands  of  f/e^fw 
ih'  hidinmorfe.  As  to  tlie  riglit  of  tlie  coinpany  to  sue  tho 
iirrihr-jitcriint,  see  1  Troploiig,  Contrai  de  rente,  n"  437,  anil 
tlio  iiuthoritics  tliere  refcrrcd  to." 
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idiiipa^'iiic  |)()8S('(leniiit  apW's  laditi"  uiiinii  ou  iiolmt."    f^  Bcctiou  3  pourvoit  ii 
lu  latilii'.itioii  tic  tellea  conventions  par  lus  iiutionnuires.    Par  la  soutiou  4,  il 
isl  .stiiliii'  "(iiip,  (Iqniis  t't  aprt's  le  temps  annuel  une  eonvention  ratifiée  pour 
rmiion  lie  deux  ou  d'un  plus  grand  nonilire  (le  e(>ni])agnie8,  aura  force  et  edet, 
lis  cDiiipaynies  (jui  devront  être  léunies,  deviendront  une  seule  compagnie  et 
iiiii'  siiili'  ciirporation,  sous  le  nom  de  coi'poration  à  elle  assigne^  dans  ladite 
niiivfiiliiin,  (|ui  aura  et  possédera  tous  les  droits  et  jjropriétés,  et  sera  soumise 
il  t(i\iti's  Ifs  obligations  des  compagnies  respectives,  parties  à  ladite  convention, 
it  sera  coiisidérée  connue  étant  la  même  corporation  ((ue  chacune  d'icelles." 
l'ar  lii  sri'tion  H  il  est  statué    "(jue,  dans  le  cas  de  toute  telle  union,  connue 
sii.'iilit,  le  capital  de  la  compagnie  foiniée  en  conséquence  sera  égal  aux  capi- 
tiuix  n'unis  des  compagnies  uides."     Par  la  sec.  Il  du  cli.  41  des  Statuts  du 
Ciinailii  (le  iS.Vi,  10  \  ict.,  intitidé  :    "Acte  pour  amender  l'acte  qui  incori)ore 
/,((  i'o//)//rf ;/)(/('  lin  rhctiiiii  ilt/ir  de    Toronto  et  ilc  (liielph,  décrète  que  ladite 
i-iinipwiiiii  (ht  rhinilii  di'  fer  de.  Toronto  fit  île  (îiiefph  est  autorisée  ,'i  prolonger 
son  cliiiiiin  de  fer  depuis  la  ville  de  (iuelpli  à  travers  le  village  <le  Stratford 
jii.siiu'aux  eaux  de  la  rivière  Saint-Clair  au  port  de  Saruia.    l'ar  le  chapitre  43 
lies  Statuts  du  Canada  de  18.')2,  16  Vict.,  intitulé  :    "Acte  pour  incorporer  /a 
'•(■mpnijuir  dit  ijrnnd  rhi  min  de  fer  de  jonction,"  cette  compagnie  ainsi  iucor- 
piiii'i'  tut  autorisée  à  faire  un  chemin  de  fer  sur  ou  iï  travers  aucune  des  trois 
sectidiis  suivantes,  c'est  k  savoir,  sur  et  à  travers  aucune  partie  du  pays  situé 
entre  ilellcville  et  Peterborough.et  conduisant  de  ladite  ville  de  Peterliorough, 
Vois  le  stidouest,  h  la  cité  de  Toronto,  ou  .'i  quehjue  point  ;\  l'est  de  ladite  cité 
4f  Tiiioiito,  de  manière  .'i  rencontrer  la  ligne  du  (Irand-Trono  de  chemin  de 
for  (Idiit  la  construction  était  projetée,  et  aussi  de  Peterborough  susdit,  ou 
i|iio  point  à  l'ouest  de  Peterborough  sur  la  section  (jui  précède,  juS(|u'ii  tel 
relit  siH'  le  lac  Huroii  (|ue  fixei'ait  ladite  comi)agnie.    Par  le  eh.  75  des  Sta- 
liilsilu  Canada  de  18.")3,  Uî  Vict.,  intitulé:    "Acte  pour  pourvoir  h  la  cons- 
iiiiitioii  d'un  pont  général  de  chemins  de  fer  sur  le  fleuve  Saint- Laurent,  à  ou 
pivs  la  cité  de  Montréal"  la  compagnie  du  (li'and-Tronc  de  chemin  de  fer  du 
l'anaila  o\i  toute  autre  compagnie  (|ui  sera  fornu''e  par  l'union  de  ladite  coni- 
p;ignie  avec  une  ou  plusieurs  compagnies  de  chemin  de  fer  eu  vertu  de  l'acte 
passé  à  cette  lin,  a  plci",  pouvoir  et  autorité  de  construire  un  pont  de  chemin 
lie  fer  (|ui  sera  appelé  et  connu  pour  être  le  ''■pont  Victoria,"  sm- le  fleuve 
Siiint- Laurent,  entre  quehino  jioint  situé  dans  la  cité  ou  la  paroisse  de  .Mont- 
ival,  au-dessus  de  l'endroit  connu   sous  le  nom  de   "  Ruisseau  Migeon,"  et 
ipieliine  point  situé  dans  la  paroisse  de  Longueuil  ou  dans  la  paroisse  de  La- 
piaiiie  (le  la  Magdeleine,  et  pour  construire  sur  les  deux  rives  dudit  fleuve 
tt  ilans  les  liuiites  de  ladite  cité,  ou  d'aucune  des  paroisses  ci-dessus  mention- 
nes, tels   chemins   de   fer   d'embranehenicnt,   (juais,   terrassements,   jetées 
slatiniis,  ])laus  inclinés  et  autres  ouvrages  de  toute  description  qui  pourront 
('•tre  n(''eessaires  pour  rendre  comn;ode  l'usage  dudit  pont,  ou  le  relier  avec 
tmit  olieiuin  venant  dans  ladite  cité  on  (iuel(|u'uno  des  paroisses  susdites,  ou 
pdiir  la  siH'cté  ou  protection  dudit  pont  f)u  desdits  o\ivrages,  ou  pour  accom- 
plir tiintn  condition  (|ui  sera  in»posée  j)ar  le  gouverneur  en  cf)nseil  en  vertu 
'les  dispositions  dudit  acte.    Par  le  ch.  7(5  des  Statuts  du  Canada  de  18Ô3,  16 
\ii;t..  intitulé  :  "Acte  pour  étendre  les  dispositions  de  l'acte  d'union  des  com- 
pignies  (le  chemin  de  fer,  aux  compagnies  dont  les  chemins  croisent  la  ligne  du 
'■rand-Troiic  ou  touchent  à  des  endroits  od  touche  également  ladite  ligne," 
II"  dispositions  du  ch.  39  des  Statuts  du  Canada  de  1852,   16  Vict.,  furent 
'Undnes  à  toute  compagnie  de  chemin  de  fer  dont  le  chemin  de  fer  croise  la 
liLMie  (lu  (Irand-Tronc  de  chemin  de  fer  projeté  par  la  législature  dans  le  ch.73 
les  Statuts  du  Canada  de  1851,  14  et  15  Vict.,  ou  touche  à  quelque  cité,  ville 
"Il  plaee  (ii'i  touche  égalemcjit  la  ligne  du  (Jrand-Tronc  de  chemin  de  fer  pro- 
i"t".   Par  lui  acte  de  con>ention  piissé  à  Londres,  en  Angleterre  en  date  du 
1'- avril  liSfiS,  fait  sous  les  dispositions  du  ch,  39  des  Statuts  du  Canada  de 
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LoRANOER,  J.  atl  hoc,  tlissenting:  On  a  Houlevé  en  cctti!  ins- 
tance la  question  vivement  débattue  en  ce  pays,  et  dc-cidée 
dans  la  négative  en  1859,  par  la  Cour  d'Appel,  dans  la  caust' 
de  Kierskowski  et  la  Conipaj^nio  du  (Jrand  ^Fronc,  de  savoir  si 
les  sociétés  industrielles  et  commerciales  à  tonds  commuTi,éri- 

1852,  16  Victoria,  la  compagnio  du  Oraiid-Troncilo  chemin  do  fer  du  Canada 
Kst,  la  compagnio  du  chemin  do  fer  do  Qut'-hcc  ot  Riciimond,  la  coMipii)^iiiv  de 
chemin  h  lisses  du  Saint-Jjtiurent  et  de  l'Atlanticiue,  la  compagnie  du  ciiLMiiiii 
de  fer  de  Toronto  et  (îuelph,  et  la  compagnie  du  grand  cliemin  (U:  fer  di' 
jonction,  ont  oté  nnioB  et  incorporées  avec  ladite  compagnie  du  <  iraiid-TroiR' 
de  chemin  de  fer,  sous  le  nom  de  "  La  rompaiiiiii'  du  (/ravil-Troiif  ili-  (i-r  du 
Caïuula."  11  fnt  stipulé,  dans  cette  convention  (jui  a  été  ratifiée  et  contirinre 
par  les  actionnaires  do  ces  diverses  compagnies,  iiue  les  différents  ciieniina  de 
ter  et  ouvrages  desdites  compagnies,  y  compris  ledit  pont  général  des  ciii'iiniis 
de  fer  sur  le  Saint- F<<iurent,  à  Montréal,  appelé  le  pont  Victoria,  fonnurontà 
l'avenir  un  seul  chemin  de  fer  et  ouvrage  qui  sera  coni;  sous  le  nom  du  Ai 
Grand  Tronc  de.  chemin  de  fer  du  Canada.  Par  la  3énie  clauMc  du  cet  acte 
d'union,  il  est  déclaré  (pie  "  le  capital  de  la  compagnie  unie  consistera  dans  le 
montant  réuni  des  capitaux  respectifs  que  les  diverses  compagnies  foriimnt 
telle  union  peuvent  avoir  prélevés  ou  ont  été  autorisées  à  prélever  sons  l'autn- 
rite  des  divers  actes  du  parlement  relatifs  à  telles  compagnies  respectivement, 
avec  augmentation  de  tel  capital  réuni,  qui  do  temps  k  autre  pourra  être  fuite 
sous  les  dispositions  des  clauses  de  l'acte  refondu  des  chemins  de  fer.  (Jette 
convention  approprie  ensuite  certaines  actions  do  la  compagnie  unie  aux  ac- 
tionnaires de  chacune  de  corporations  contractantes,  et,  par  la  ôèntc  clause, 
elle  oblige  la  compagnie  unie  k  se  charger,  comme  des  dettes  de  la  oompugiiie 
xinie,  du  paiement  de  la  somme  de  i;7''),000,  étant  le  montant  calculé  dû  aux 
actionnaires  de  la  compagnie  de  chemin  de  fer  du  Saint-Laurent  et  de  l'Atlan- 
tique. Par  cet  acte  de  convention,  il  est  aussi  déclaré  que  le  ca])ital  ut  les 
actions  de  la  compagnie  du  Saint- Laurent  et  do  l'Atlantique  deviendront  ca- 
pital et  actions  au  même  mrtntant  nominal  dans  la  compagnie  unie.  (  'utte  con- 
vention fut  ratifiée  et  confirmée  par  le  ch.  38  des  Statuts  du  Canada  de  IK,')4, 
18  Viet. ,  intitulé:  "Acte  pour  amender  les  actes  relatifs  à  la  conipiigniu  du 
Grand-Tronc  de  chemin  de  fer  du  '^'anada  ;  "  et,  par  la  sec.  3  de  cet  acte,  la 
compagnie  unie  formée  par  l'union  ues  différentes  compagnies  ci-dessus  men- 
tionnées fut  désignée  sous  le  nom  de  la  compagnie  du  Grand-Tronc  du  chemin 
de  fer  du  Canada,  et  les  différents  chemins  ue  fer  ou  ouvrages  entrepris  et 
construits  par  elles  furent  connus  et  désignés  sous  le  nom  de  Le  (irand-Trono 
de  chemin  de  fer  du  Canada.  Par  cet  acte  de  convention  ainsi  ratifiée,  on  a 
formé  de  tous  les  capitaux  de  ces  compagnies  un  sr>ul  capital, 

Juçié  : — La  compagnie  du  (irand-Tronc  de  chemin  do  fer  du  Canada,  telle 
que  constituée  par  le  ch.  33  des  Statuts  du  Canada  de  1854,  18  Vict.,  est  un 
ouvrage  d'utilité  publique  et  n'est  pas,  en  loi,  une  noiporation  de  mainmorte 
sujette  au  paiement  de  l'indemnité  seigneuriale  pour  'os  acquisitions  d'immeu- 
bles par  elle  faites  pour  ses  fins,  et  les  terr  vinu  po»sé  es  par  cette  compagnie 
ne  sont  pas  des  terrains  tenus  en  mainmorte,  iVI'''ine,  si  la  compagnie  du 
Grand-Tronc  de  chemin  de  fer  du  Canada  d>'\;i!l,  -'-tre  considérée  conune  une 
compagnie  de  mainmorte,  elle  ne  serait  pas  t'^ni'c  de  payer  au  seigneur  une 
indemnité  au  sujet  de  la  cession  ou  vente  par  la  compagnie  de  chemin  de  fer 
du  Saint-Laurent  et  de  l'Atlantique,  vu  que  cette  dernière  compagnie  avait 
déjà  payé  une  indemnité  au  seigneur  pour  les  terrains  acquis  par  elle  et  cédés 
à  la  compagnie  du  Grand-Tronc  de  chemin  do  fer  du  Canada,  cette  dernière 
étant  soustraite  à  cette  obligation  par  la  sec.  34  du  ch.  3  des  Statuts  du  C'anu- 
da  de  1854,  18  Vict.,  intitulé:  "Acte  pour  l'abolition  des  droits  et  devoirs 
féodaux  dans  le  Bas-Canada,"  laquelle  se  lit  ainsi  qu'il  suit  :  "Tous  fonds  sur 
lesquels  des  droits  d'indemnité  ont  été  payés  à  un  seigneur,  et  qui  n'ont  pis 
été  vendus  ou  concédés  depuis  toi  paiement  à  des  personnes  possédant  autre 
ment  qu'en  mainmorte,  sont  par  le  présent  déclarés  être,  et  avoir  été  du  jour 
de  la  ffate  de  tel  paiement  ou  de  tout  acte  ou  contrat  par  écrit  obligeant  tel 
propriétaire  »  jwyer  tels  droits,  di'ilwirgés  de  toutes  redevances  et  charges 
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;;i'i'.s  en  corporations  polititiues,  sont  des  nminniortes  soumises 
iiux  restrictions  de  la  Déclaration  de  1743,  relativement  à 
l'iic(|iii.siti()n  immobilière.  Dans  l'espèce  présente,  la  cour  de 
preiiiitre  instance  a  jugé  dans  l'affirmative,  en  déboutant  la 
c<niipiignie  appelante,  mais,  à  mon  sens,  ce  jugement  est  repro- 

seigneurialbs,  et  tenus  un  franc-aleii  roturier,  mais  rtii  jeta  au  paiomont  d'une 
rente  couNtitu^'u,  légale  aux  ceuH  et  rente  U'-galenient  i!(i8  sur  iueux.  (Kiern- 
hifd'i  et  Cie.  du  (iraitd- Tronc  de  cheviin  de  fer  du  Canada,  C.  H.  R.  en  appel, 
Mnnlnal,  1(  (Iteenihre  185»,  Lakontaink,  J.  enC,  (dissitlent),  Aylwin,  J., 
IhvAi-,  .1.,  Mkkkdith,  J.,  dissident,  et  A.  Lakontaink,  J.,  confirmant  le 
jugement  de  C.  S.,  Montréal,  30  novendne  1857,  Smith,  J.,  dissident,  Mon- 
HKi.KT,  J.,  (!t  Badoley,  J.,  4  J. ,  p.  8«  ;  8  D.T.B.C.,  p.  3  ;  10  D.T.H.C.,  p.  47  ; 
ti  r{.  .1.  K.  Q.,  pp.  03  et  124,  et  8  R.  J.  R.  Q.,  p.  492).  Le  juge  en  chef  Lafon- 
tiùne  exprima  l'opinion  (lUe  la  compagnie  du  (îrand-Troiic  de  ciiomin  de  fer 
ilu  Canada,  ayant  suuccHsum  perpétuelle,  et  ayant  le  droit  d'acquérir  des  im- 
iiieuhlea  pour  les  Kns  de  son  cliemin  devait  être  considérée  comme  une  corpo- 
ration (le  nuvinmorte  ;  la  déclaration  de  Louis  XV  enregistrée  au  Conseil  .Su- 
périeur, à  Québec,  reconnaissant  ce  caractère  de  mainmorte  non  seulement  à 
lies  corps  et  communautés  ecclésiastiiiues,  mais  encore  à  des  corps  et  connnu- 
nituU'H  laïques,  et  il  s'appuya  sur  la  sec.  13  du  ch.  48  des  Statuts  du  Canada 
(le  18")i),  intitulé  :  "  L'acte  d'amendement  seigneurial  de  1859  ",  pour  soutenir 
que  les  corporations  devaient  être  considérées  comme  gens  de  mainmorte.  Cette 
section  hc  lit  comme  suit  :  "Tout  inimeuble  tenu  en  mainmorte,  ou  par  une  cor- 
poration, dans  les  parties  desdites  seigneuries  qui  se  trouvi<nt  dans  la  cité  et 
la  ])aroia8e  de  Montréal  comme  il  est  dit  plus  haut,  et  dont  la  tenure  n'est  pas 
déjà  conniuiée,  sera  commué  dans  le  cours  des  vingt  années  (jui  suivront  la 
passation  du  préseiii/  acte,  et  s'il  n'est  commué  volontairement,  le  droit  de 
coniniutation  sur  icelui,  calculé  et  constaté  en  la  manière  prescrite  par  ladite 
Ordonnance  et  sous  les  dispositions  du  présent  acte,  deviendra  dû  audit  sémi- 
luiire  et  sera  garanti  sous  les  mêmes  privilèges  (jue  le  droit  de  commutation 
iiientionnt^  dans  la  section  précédente."  Le  juge  en  chef  exprima  aussi  l'opinion 
nue  la  m.  34  du  ch.  3  des  Statuts  du  Canada  (le  1854,  (lui  a  été  sanctionné  le  18 
ilécend)re  1854,  n'avait  pas  d'effet  rétroactif  et  ne  s  appliquait  pas  à  la  con- 
venti(m  du  12  avril  1853.  Le  juge  Meredith  exprinui  1  opinion  que,  dans  le 
droit  anglais,  ainsi  que  dans  le  droit  français,  les  gens  de  mainmorte  sont  tous 
les  corps  et  communautés  tant  ecclésiastiques  que  laïques  (jui  sont  perpétuels, 
et  (lui,  par  une  subrogation  de  personnes,  étant  censés  toujours  les  mêmes  ne 
produisent  aucune  mutation  par  mort,  et  (jue  tout  titre  qui  transfère  l'im- 
meuble à  un  propriétaire  (lui  ne  peut  point  aliéner,  ou  qui  ne  meurt  point, 
donne  ouverture  au  droit  d'indemnité. 

Jinjé  :— L'acte  de  convention  du  12  avril  1853  est  de  fait  un  acte  translatif 
de  propriété  et  a  opéré  l'aliénation  ou  le  transport  de  la  propriété  des  biens 
de  la  compagnie  de  chemin  de  fer  du  Saint-Laurent  et  de  1  Atlantique,  vu 
(pic,  avant  et  au  temps  de  la  convention,  lesdits  biens  appartenaient  exclu- 
sivement à  ladite  compagnie  de  chemin  de  fer  du  Saint- Laurent  et  de  l'Atlan- 
ti(]ue,  tandis  qu'après  la  date  et  la  mise  à  effet  de  cette  convention  et  en  vertu 
iricelle,  ces  biens  sont  devenus  la  propriété  d'une  autre  corporation  distincte, 
savoir  la  compagnie  du  Grand-Tronc  de  chemin  de  fer  du  Canada.  Cet  acte 
(!'(|uivaut  à  vente  quant  aux  £75,000  que  la  compagnie  du  Grand-Tronc  de 
cliemiu  de  fer  s'est  obligée  de  payer  pour  les  actionnaires  de  la  compagnie  de 
chemin  de  fer  du  Saint-Laurent  et  ne  rAtlanti(iue,  vu  que  les  parties  à  cette 
eonveiition,  en  obligeant  la  compagnie  du  Grand-Tronc  de  chemin  de  fer  du 
('aiiada  à  payer  cette  sonuiie  de  £75,000  à  la  compagnie  de  chemin  de  fer  du 
Saint- Laurent  et  de  l'Atlantique,  ont  admis,  de  fait,  que  le^  'oiens  cédés  par 
la  compagnie  de  chemin  de  fer  du  Saint-Laurent  et  de  l'Atlantique  excédaient 
de  ce  montant,  en  valeur,  les  actions  de  la  compagnie  du  (Jrand-Tronc  de 
clieinin  de  fer  du  Canada,  aux(iuelles  les  actionnaires  de  la  compagnie  de 
chemin  de  fer  du  Saint-Laurent  et  de  l'Atlantique  avait  droit  en  vertu  de 
cette  convention  ;  mais  cette  convention  n'est  pas  équipollente  à  vente  quant 
aux  actions  dans  la  compagnie  du  (irand-Tronc  de  chemin  de  fer  du  Canada, 
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chable,  non  parco  (ju'il  ii  résolu,  comme  il  le  fait,  la  (|U(!sti()n 
que  les  intimés  lui  ont  soumise,  mais  en  motivant  sur  su  solu- 
tion l'irrecevabilité  de  la  demande  ;  car,  à  mon  avis  encore, 
cette  question  ne  se  présentait  pas.  Je  m'explique.  Le  24  iio- 
veiiibre  IcSG.'i,  George  Desbarats  vendit  à  Fijlej-  une  pruiniété 
minière  située  dans  le  canton  de  Watt'ord.  Prix  i?20,00()  payées 
comptant.  Le  25  novembre,  le  lendemain,  Foley  revendit  cette 
propriété  à  la  compagnie  appelante, Tlie  Chaudière  (Jold  Min- 
ing Company  of  Boston,  un  corps  politique  incorporé  en  vertu 
des  lois  de  l'Etat  de  Massachusetts  pour  des  tins  d'exploitation 
minière.  Prix  $200,000,  payées  également  au  comptant.  Lu 
compagnie  allègue  ces  faits,  et  ajoute  qu'ayant  ainsi  ac(|uis  de 
bonne  foi  et  se  croyant  en  sûreté  sur  ses  titres,  elle  a  dépensé 
S30,000  en  frais  d'exploitation  :  (]ue,  (]uand  Desbarats  a  vendu, 
il  n'était  pas  propriétaire,  n'ayant  jamais  eu  de  titre  à  la  pro- 
priété qui  était  restée  à  la  Couronne,  laquelle  l'a  concédée  le  5 
mars  LS()7,  à  Thonias  McGreevy  qui  en  a  pris  possession,  et 
elle  iTolame  de  la  succession  Desbarats  $î230,000  pour  indem- 
nité. Par  une  défense  en  droit,  les  intimés  ont  plaidé,  entre 
autres  moyens,  (pie  la  corporation  demanderesse,  corfioTiitioii 
étrangère,  n'allègue  pas  qu'elle  ait  eu  ;e  droit  d'acepiérir  dos 
propriétés  innnobilières  en  cette  Province  de  Québec,  et  (pie, 
comme  corporation  étrangère  (et  mainmorte),  la  compdirnic 
appelante  n'a  pu  ac(juérir  de  propriétés  immobilières  en  cette 

auxquelles  les  actioiniiiires  de  lu  crmipugiiie  du  ciiemin  do  fer  du  Suint- 
Lîuirent  et  de  l' Allant i(jue  avaient  droit  en  vertu  de  cette  convention,  vu  (inc 
ces  actions  étaient  rei^'ues  en  éciiange  de  leurs  actions  dans  la  coni))aj.'iiic  do 
ciieinin  de  fer  du  Saint-Laurel  t  et  de  l'Atlantiijue.  Cette  convention  n'est  pus 
non  plus  équipoUente  à  vente  (|uant  aux  dettes  de  la  conijiagnie  do  (.'hi'iiiiii  île 
fer  du  Saint- La\irent  et  de  rAtlanti(iue,  dont  s'est  chargée  la  con^p:if;ini' de 
(irand-Trono  de  chemin  de  fer  du  Canada,  vu  que  Icsditcs  dettes  doivent  c'tiv 
considérées  connue  ff)rniant  un  montant  ()u"on  doit  déduire  de  la  valeur  <!(■ 
l'actif  transféi'é  connue  capital  pai-  la  compagnie  du  .Saint-Laurent  et  de 
rAtlanti(iue  à  la  compagnie  du  (iraiid-Tronc  de  chemin  de  fer  du  (.'iiniidii.  et 
vu  {(ue  l'obligation  par  ladite  compagnie  ilu  (Jrand-Tronc  de  chemin  de  fer  di; 
Canada  de  payer  ces  dettes  était,  aux  termes  de  la  sec.  4  du  ch.  3!(  des  Stiiliit^ 
du  Canada  de  IHô'i,  Ki  Vict. ,  rne  consé(|uence  nécessaire  de  l'union  desdites 
deux  coni])agnies,  union  (|ui  n'est  pas  considérée  connue  inie  vente  pur  ledit 
statut  (|ui  a  permis  l'union  de  plusieurs  compagnies,  ce  (pii  a  été  fait,  riu  lu 
vente  des  propriétés  d  une  compagnie  h  une  autre,  ce  qu'on  n'a  pas  jutté  à 
])ropo8  de  faire.  La  coinpagni(!  du  (  !rand-Tronc  de  chemin  de  fer  du  Canada 
n'étant  ((u'nne  corporation  ])rivée,  et  non  un  corps  public  agissant  jiour  l'Ktat, 
et  ayant  dn  "'  aux  ])rivilèges  incidents  aux  contrats  faits  par  l'Ktat  pour  des 
fins  (l'utilité  ■■.  oli(|ue,  est  donc  en  consé(juence  tenue  de  payer  au  seigneuries 
hïds  et  ventes  sur  luic  vente  dont  le  prix  est  do  t'7">,'MM>.  (  A'i(-/>^(»iev/,-;  et  ('" 
(lu  (/rniid-Trniir  il>  rhiinhi  tic  fer  du  Cdlini/n,  V.  I>.  II.  en  appel,  .Montréal.  !l 
décembre  ISôit,  L.afont.mnk,  J.  en  (!.,  Avi.vvin,  .1.,  dissident,  Divai.,  .1., 
MKKKDrni,  J.,  et  /i.  L.vkontaink,  T.,  dissident,  infirmant  le  jugement  deC.S., 
Montréal, '2.S  novcndire  l,Sô7,  S.mitii,  J.,  dissident,  Mo.nkki.kt,  J.,  et  l'an- 
(il,KV,  J.,  4  J.,  p.  81)  :  S  I).  T.  15.  C,  p.  3  ;  1(»  I).  T.  H.  C.,  ii.  47  ;  (î  R.  J.  I!.  1.»., 
pp.  !»;j  et  l'J4,  et  H  H.  ,1.  R.  (,».,  p.  4i»'2).  Le  juge  Meiedith  exprima  rnpiuinii 
(jue  la  eonventir)n  du  l'i  avril  IS.'i.S  constituait  une  société  entre  les  runipa 
giiies  unies,  mais  une  vente  (|uant  aux  ,i'7ô,<HKt. 
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pruN  ince,  et  ne  peut  réclamer  de  dominâmes  des  intimés  à  rai- 
son (le  la  vente  faite  par  leur  auteur  Foley,  laquelle  est  nulle 
et  <Je  nul  effet.  La  cour  de  première  inslji.nce  accueillit  ce 
inoyoïi,  et  débouta  l'appelante.  Si  la  demande  eut  été  intentée 
pour  obtenir  la  délivrance  de  l'iunneuble,  peut-être  le  vendeur 
out-il  pu  invoquer  la  nullité  de  la  vente,  commo  faite  à  une 
iiuiiiniiorte  et  affectée  de  nullité  d'ordre  public  :  mais  peut-on 
(jouter  que,  dans  l'iiypothèse  de  cette  nullité,  il  eut  pu  se  refuser 
à  la  restitution  du  prix  ?  Ici,  la  demande  est  pour  dommages 
résultant  non  de  la  non-délivrance  de  l'immeuble,  mais  de  la 
vente  Faite  par  le  vendeur  du  bien  d'autrui.  L'action  exercée  ici 
n'est  pas  l'action  exempta.  Elle  n'est  pas  intentée  par  l'acqué- 
reur inunédiat,  mais  par  un  second  acheteur,  qui,  usant  du 
bénéfice  de  la  cession  de  droits  de  garantie  contre  le  premier 
wndoiir,  cession  virtuellement  renfermée  dans  la  seconde 
vente,  réclame  une  indemnité  plus  forte  que  le  prix  originai-g 
re(;u  par  le  premier  vendeur,  il  est  vrai,  mais  qui  le  renferme 
essentiiillement.  Laissant  de  côté  cet  excédant  du  prix  origi- 
Hiiiii',  c'est-à-<lire  le  surplus  du  prix  payé  par  la  compagnie  à 
Foley  sur  ce  que  ce  dernier  a  payé  à  Desbarats,  et  les  frais 
d'exploitation  de  la  compagnie  qu'elle  réclame  par  forme  de 
iloniMiages,  supposons  que  la  compagnie  eut  limité  sa  demande 
à  la  répétition  de  la  somme  de  820,000,  prix  de  la  première 
vente  (et  cette  supposition  est  parfaitement  légitime  et 
s'adapte  complètement  à  la  situation  légale  des  parties  sur  la 
défense  en  droit,  car  un  plaidoyer  de  ce  genre  ne  peut  être 
iiuiintenu  (]u'autant  qu'il  s'applique  à  la  demande  entière, 
et  il  est  indifférent  pour  le  faire  rejeter  que  la  demande  con- 
tienne une  plus  pétition,  si  elle  est  fondée  en  droit  pour  une 
partie),  supposons,  dis-je,  (]ue  l'action  eut  été  originairement 
pour  lo  premier  prix  de  vente,  et  par  Foley  lui-même  au  lieu 
de  l'être  par  son  ceissionnaire,  est-ce  que  la  nullité  de  Ja  vente 
l'Ut  pu  être  l'objet  d'une  défense  en  droit  ?  Le  demandeur  eut- 
il  [)U  dire,  votre  déclaration  ne  révèle  pas  un  droit  d'action 
ciiiitre  moi,  parce  que  le  prix  que  vous  répétez  a  été  le  prix 
d'une  vente  affectée  de  nullité.  Depuis  (juand  le  vendeur  du 
liien  d'autrui,  et  qui  a  reçu  le  prix,  peut-il  en  refu.ser  la  resti- 
tution, sous  le  prétexte  d'une  nallité  quelconque  dont  la  vente 
aurait  été  affectée  ?  Dans  l'espèce,  ce  n'est  pas  la  nullité  de  la 
\»»nte  à  Fi)ley  q\ie  Desbarats  invocjue,  mais  c'est  de  celle  de 
loley  à  la  compagnie.  L»x  distinction  est  de  nulle  importance 
et  ne  touche  en  rien  à  la  question  de  ••esponsabilité  du  ven- 
deur, ainsi  qu'elle  vient  d'être  posée  '^uel  intérêt  imaginable 
peut  avoir  Desbarats,  vendeur  payé  de  la  chose  d'autrui,  à 
dire  à  la  compagnie:  "J'ai  vendu,  il  est  vrai,  une  chose  qui  ne 
"appartenait  pas,  j'ai  re(;u  le  prix  (jue  vous  répétez,  mais  je 
eus  le  rendrai  pas,  parce  que  mon  acquéreur,  se  croyant 
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"  de  bonne  foi,  maître  de  la  chose  quand  il  l'a  revendue,  l'a 
"  revendue  à  une  mainmorte  qui  n'avait  pas  le  droit  de  l'ae- 
"  quérir."  Encore  une  fois,si  la  compagnie,  étant  une  mainmorte 
et  n'ayant  pas  le  droit  d'acquérir  l'immeuble,  ce  qu'il  n'y  a  pas 
lieu  d'examiner,  en  demandait  la  délivrance,  cette  défense 
pourrait  peut-être  valoir,  car  Desbarats  pourrait  dire  à  l'ap- 
pelante :  "  la  loi  qui  vous  défend  d'acquérir  des  immeubles  et 
vous  en  dénie  la  possession,  repousse  votre  demande  en  déli- 
vrance. Foley  est  resté  vis-à-vis  moi  l'acquéreur  de  la  mine, 
et  si  j'en  dois  à  quelqu'un  la  délivrance,  c'est  à  lui  et  non  k 
vous  que  je  la  dois."  Ainsi  caractérisée,  je  comprendrais  la  dé- 
fense que,  dans  l'espèce,  je  ne  puis  concevoir.  Il  est  au  demeu- 
rant un  moyen  fort  simple  d'élucider  la  question  ;  supposons 
que  la  compagnie,  s'apercevant  que  Foley  lui  avait  vendu  une 
chose  qui  n'était  pas  sienne,  par  défaut  de  titres  en  la  personne 
de  Desbarats,  evlt  réclamé  de  lui  (Foley)  son  prix  de  vente 
purement  et  simplement,  et  qu'il  eût  appelé  Desbarats  à  garan- 
tir, ce  dernier  plaidant  pour  Foley,  eût-il  pu  invoquer  la  décla- 
ration de  1743,  et  les  prohibitions  qu'elle  contient  pour  repous- 
ser la  demande  principale  ?  Qui  oserait  le  soutenir  ?  Autant 
vaudrait  dire  que  Foley  lui-même  pouvait  invoquer  cette 
prohibition,  ce  qui  n'entrerait  dans  l'esprit  de  personne.  En 
effet,  le  vendeur  (jui  a  participé  à  une  vente  nulle  par  défaut 
de  capacité  d'ac(juérir  en  la  personne  de  l'acquéreur  doit  la 
restitution  du  prix  en  vertu  de  la  maxime  que  personne  ne 
peut  s'enrichir  au  préjudice  d'autrui  :  Jure  naturm  wqaam  est 
'iieminevi  cam  aUerius  detrimento  et  ivju7'ia  fieri  locuple- 
tionem.  Il  la  doit  s'il  est  de  bonne  foi,  et,  dans  le  cas  contraire, 
il  la  doit  encore  en  vertu  de  la  même  règle  de  droit,  supportée 
par  cette  autre  que  nul  ne  peut  profiter  de  sa  fraude  :  Nemo 
ex  nno  delicfo  meliorem  suam  covditioneni  fdcere  jwtest.  Ici 
la  compagnie  n'a  pas  recherché  Foley,  et  Desbarats  n'a  pas  été 
mis  en  cause  comme  garant.  Il  l'a  été  directement  et  comme 
partie  principale  par  la  compagnie  pour  éviter  un  circuit  d'ac- 
tions qu'elle  avait  droit  d'épargner.  Sur  cette  demande,  la 
situation  des  parties  contendantes  était  absolument  la  même 
qu'elle  l'eût  été  dans  l'hypothèse  posée  d(î  la  double  deniaude; 
puis(jue  ce  n'est  qu'k  la  condition  que  les  rôles  de  demaudeuv 
principal  et  de  garant  soient,  sur  l'action  directe,  les  mêmes 
qu'ils  seraient  sur  l'action  double,  que  cette  action  directe  est 

Eermise,  et  qu'en  ce  cas  seul  la  loi  dispense  d'un  circuit  inutile, 
iC  défendeur  Desbarats  n'avait  donc  pas  plus  de  droit  dans 
une  hypothèse  (jue  dans  l'autre.  Pour  ces  motifs,  je  suis  d'opi- 
nion que  la  question  de  mainmorte  sur  laquelle  je  ne  me  pro- 
nonce pas,  quand  même  elle  serait  résolue  en  un  sens  favoniMo 
aux  intimés,  ne  pouvait  leur  offrir  un  moyen  valable  de  dé- 
fense en  droit,  et  je  suis  d'avis  d'infirmer  le  jugement.  11  est 
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d'ailleurs  une  autre  objection  hostile  au  jugement.  L  edit  de 
174;i  ne  rend  pas  al)Solument  nulles  toutes  les  acquisitions 
faites  par  des  mainmortes.  Elles  ne  peuvent  acquérir  qu'avec 
pennission  souveraine.  Ne  peut-on  pas  dire  ici  que  cette 
poniiission  était  matière  de  preuve,  et  qu'elle  ne  devait  pas 
nécessairement  être  l'objet  d'une  allégation  de  la  déclaration 
dont  r.'ibsence  fut  fatale  à  l'action  ?  Ce  dernier  considérant  est 
cependant  subsidiaire. 

Cauon,  J.  :  Toute  la  question  paraît  se  réduire  à  savoir  si 
la  compagnie  appelante  est  une  maimnorte,  ou  bien  une  simple 
association  commerciale  ordinaire.  Avant  tout,  voir  la  cause 
du  Séminaire  de  Québec  vs  La  Bourse  de  Québec,  rapportée 
au  ;{ème  volume  des  Lower  Canada  Reports,  page  76,  et  Hwprà. 
p.  804.  Il  faut  aussi  remarquer  que  nous  avons  un  statut  provin- 
cial (jui  permet  aux  compagnies  étrangères  de  poursuivre  dans 
nos  cours.  L'audition  qui  a  donné  lieu  au  jugement  dont  est 
appel,  a  été  sur  un  demurrer,  pi'oduit  par  les  défendeurs  à 
l'action.  La  question  décidée  par  le  jugement  est  de  savoir  si 
une  corporation  de  la  nature  de  celle  qui  porte  la  présente  ac- 
tion, a  droit,  d'après  notre  loi,  d'acquérir  des  biens  inuneubles 
dans  la  Province,  sans  la  permission  de  la  Couronne  ou  l'auto- 
rité (le  la  Législature.  Le  jugement  qui  nous  est  soumis  a 
décidé  la  question  dans  la  négative  et  a  renvoyé  l'action  des 
appelants.  L'intimé,  pour  soutenir  le  bien  jugé,  réfère  à  l'Edit 
ou  Déclaration  de  1743,  (1er  vol.  Edits  et  Ordonnances,  p.  576) 
fait  exprès  pour  le  Canada  et  enregistré  au  Conseil  Supérieur  ; 
cet  édit,  suivant  l'intimé,  a  toujours  été  conmie  regardé  en  t'oi'ce 
dans  le  pays  jusqu'à  la  pronmlgaticm  du  Code,  ainsi  que  l'ont 
décidé  les  tribunaux  dans  plusieurs  espèces  qu'ils  citent.  Or, 
à  la  clause  première,  il  y  est  statué  qu'aucun  établissement  ou 
fondation  ne  sera  fait  dans  le  pays,  sans  la  permission  expresse 
de  la  Coui'>une.  La  clause  dix  défend  à  toute  communauté  re- 
li(];iouse  ou  autre  gens  de  mainmorte  d'acquérir  des  immeuldes, 
sans  lettres  patentes  de  la  Court)nne  ;  et  par  la  clause  vingt- 
unième,  cette  défense  est  faite  à  peine  de  nullité.  S'il  est  vrai 
que,  lors  de  l'achat  fait  par  les  appelants,  la  loi  ci-dessus  était 
encore  en  force,  et  s'il  est  vrai  aussi  (jue  les  demantleurs  sont 
gens  (le  mainmorte,  dans  le  sens  qu'on  l'entendait  sous  le  droit 
ancien,  la  ccmclusion  est  que  l'acte  de  vente  sur  lequel  ils 
fondent  leur  action,  est  nul  et  ne  peut  donner  lieu  en  leur 
faveui',  à  aucune  demande  pour  dommages  ou  autres  causes. 
<^ue  les  corporations  de  la  nature  de  celle  (jui  poursuit,  soient 
mainmortes  d'après  le  droit  ancien,  la  chose  n'est  pas  douteuse. 
Pour  se  satisfaire  à  ce  sujet,  il  ne  faut  (jue  référer  au  Réper- 
toire Guyot,  v"  Maininorte,  page  î)7  ;  Dictionnaire  île  Droit, 
V  Muiamorte.  Notre  .statut,  chap.  91  S.  R.  B.  C,  qui  permet 
iiux  corporations  étrangères  de  poursuivre  devant  nos  tribu- 
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naux,  ne  change  en  rien  la  loi  ancienne,  ijuant  au  droit  d'ac- 
Muérir  des  inmieubles.  Nos  propres  corporations  n'ont  ce  droit 
d'aeciuérir  des  immeubles,  qu'autant  qu'il  leur  est  accordé; 
aussi,  dans  chaque  acte  d'incorporation,  trouve-ton  la  cliiusc 
nécessaire  à  cet  ettet  ;  or,  si  nos  corpoi'ations  n'ont  pas  ce  droit 
sans  autorisation,  il  sei'ait  absurde  de  prétendre  que  les  étniii- 
gères  l'aurait  plutôt  (jue  les  nôtres.  La  cause  du  Séminaire  do 
Québec  contre  La  Bourse  de  Québec,  dont  il  a  été  fait  mention, 
n'est  pas  applicable  au  cas  actuel.  Ce  n'était  pas  le  titre  de  la 
Bourse  qui  était  contesté  ;  il  n'était  pas  prétendu  que  cette  cor- 
poration n'avait  pas  le  droit  d'acquérir  ;  au  contraire,  son  acte 
d'incorporation  lui  accordait  ce  droit  ;  mais  la  question  était, 
quant  au  droit  du  Séminaire,  comme  seigneur,  de  réclamer  iu- 
denmité  sur  cette  acquisition.  C'est  justement  parce  que  la 
Boui'se  avait,  par  son  acte  d'incorporation,  le  droit  d'achetei-  ot 
vendre  des  immeubles  que  l'action  du  Séminaire  a  été  ren- 
voyée. Je  suis  enclin  à  croire  que  le  jugement  est  correct,  d 
je  le  confirmerais. 

Badoley,  J.  :  Assuming  appellants  to  be  the  foreign  corpo- 
ration which  they  hâve  qualified  themselves  to  be,  establislied 
and  created  in  a  foreign  country  by  the  law  of  that  country 
only,  it  must  be  observed  that,  by  the  provincial  statute  law 
of  Lower  Canada,  C.  S.  L.  C,  chap.  91,  secs  1  and  2,  forcijjn 
cor[)orations  are  allowed  the  gênerai  comity  right  to  sue  and 
be  sued  in  our  provincial  courts  of  justice,  but  this  permissive 
right  to  use  thosc  courts  docs  not  confer  upon  such  corpora- 
tions, the  powers,  capacities  and  privilèges  granted  b}'  our 
local  law  to  our  own  legally  constituted  corporations,  nor  re- 
lieve  the  foreign  bo'lies  from  the  declared  disabilities  of  our 
law.  The  law  of  the  foreign  country  under  which  the  foreij^ni 
corporation  is  constituted  isanierely  local  law,  andcannotex- 
tend  or  be  extended  be^'ond  its  own  territory,  and,  hence,  wlicn 
such  corpoi-ations  reach  beyond  the  country  which  estabhsiies 
them  and  contract  in  a  country  foreign  to  that  of  its  création, 
ex.  (jni.  this  province,  the^'  are  at  once  subjeet  to  our  public  law 
which  l'egulates  tlu;  extent  of  their  Cijntracting  power  and 
liecomes  paramount  over  the  foreign  créative  law  erectinj; 
them  into  bodies  corporate  and  over  their  foreign  charter  of 
incorporati(m.  In  thèse  respects  they,  like  ail  don)estic  corpo- 
rat  ons,  are  upon  a  différent  footing  to  natural  persons.  Cor- 
p(jrations  are  créatures  of  limited  powers,  and  are  not,  and 
never  can  be  citizens  of  the  country  ;  they  are  artilicial  ova- 
tions, being  only  in  contenqjlation  of  la\v,  and  hâve  no  otlier 
attributes  than  those  wdiich  the  law  confcrs  upon  them,  or 
sutlers  them  to  enjoy  or  exercise  and,  hence,  as  the  law  of 
theii"  establishing  country  lias  no  extra  territorial  opcraiion, 
a  foreign   corporation,  nierely    as  such,  cannot  challenge,  as 
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iiiattLT  of  right,  tlie  privilège  of  dealing  in  a  country  not  under 
thc  sovcreignty  which  created  it.  Its  beiiig  a  trading  corpora- 
tion docs  not  alter  the  principlo  applicable  to  corporations  in 
(jeiicral,  although  the  Crovvu  or  the  Provincial  Législature 
iiiiiy  confer  corporate  ))o\vers  locally  effective  even  upon 
foicign  corporations,  whilst  it  is  compétent  for  the  Provincial 
Lej,nslature  to  affix  upon  ail  corporations  such  conditions  upon 
diL'ir  powersas  niay  be  deenied  expédient  and  politic,  although 
suc'li  conditions  are  not  iniposed  upon  citizens,  and  froiu  thèse 
coiiilitions,  foreign  corporations  eau  of  right  claini  no  exemp- 
tion. Instances  of  thèse  prohibitive  conditions  are  shewn  in 
tJR'  public  law,  forbidding  banking  business  by  corporations 
unlc-s  legally  authorized,  and  such  prohibition  covers  foi-eign 
as  well  as  domestic  corp(n'ations,  and,  hence,  therefore,  the 
ossential  requisite  of  the  authority  of  the  Crown  or  of  the  Pro 
vincial  Législature  togive  such  bodies  a  légal  existence.  With- 
out  thèse  requisites,  corporations  hâve  no  légal  récognition,  no 
li'giil  status  as  bodies  politic  in  courts  of  justice,  an<i  fatal  us 
tluso  objections  are  to  domestic  corporations,  they  are  doubly 
so  to  foreign  ones,  because  the  interdictions  of  our  public  law, 
or  public  policy  expressed  by  that  law,  are  not  to  be  (|UaliHed 
l)y  tlu^  laws  or  charter  grants  of  a  foreign  country,  and,  then;- 
fore,  become  not  only  positive  disqualifications  against  foi'eign 
corporations,  but,  moreover,  are  notice  to  thc  corporations 
tlRiiiselves,  and  likewise  to  those  who  deal  with  them,  as  well 
witliiii  the  province  as  without  it,  when  they  contravene  the 
pulilic  interdictions.  In  such  cases  the  contravention  is  fatal, 
iind  that  objection  applies  fully  to  this  action.  Besides  tins  gen- 
Lifil  olijection  of  public  law,  our  spécial  local  law  bas  been  im- 
portcd  into  this  contention,  and  cannot  be  passed  over  unno- 
tici'il.  The  })araniount  authority  of  our  local  law  over  ail  cor- 
porations and  their  érection  in  this  province  is  un<iuestionable, 
wiictlior  those  corporations  are  of  domestic  or  foreign  oi'igiii, 
as  woll  as  over  thc  powcrsand  capacities  granted  to  them.  As 
tiUlie  foreign  bodies,  this  law  applies  ab.solutely,  as  well  in 
ivspcct  of  its  foreign  constitu  j'ng  law  as  of  the  charter  ])owers 
liy  tiiat  law  granted  to  tho'  e  bodies,  becau.se  our  Local  Légis- 
lature lias  absolute  power  tO  forbid  corporation.s  to  do  certain 
nets,  01'  to  niake  certain  transactions,  altogetlier.  or  under  cer- 
tain cDiiditions,  iind  to  impose  such  dis(|uaiiHcations  u[)on  them 
M  tiu'  Législature  may  direct  and  subjecting  tliose  boilies  to  be 
bioiinlit  within  the  discjualilications  of  the  law.  Thèse  are 
lc';;al  truisms  which  need  no  citations  from  books  to  givethem 
support.  A'>suming,  then,  the  limited  local  exi.steiice  and  ca{)a- 
city  of  foreign  corporations  in  this  province,  it  seems  plain 
lliat  tlie  statutoiy  permission  extended  to  them  to  sue  and  be 
Nuoil  in  our  courts  of  justice,  with  veferejice  to  transactions  iu 
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which  thoy  are  intorested,  does  not  relieve  thein  from  tlie 
necessity  of  showing  tlieir  légal  possession  of  the  rights  uiul 
pi-ivileges  of  our  local  law  to  give  validity  and  effect,  to  those 
transactions  which  they  use  our  courts  to  enforce  or  défend, 
ànd  so  equally,  on  the  other  hand,  must  they  shew  that  tlioy 
sufier  none  of  those  disabilitios  and  disqualifications  which 
our  law  imposes  upon  ail  corporations  under  certain  circums- 
tances.  Now,  the  3rd  chapter  of  our  Civil  Code  which  was 
legislatively  adopted  and  proclaimed  and  promulgated  to  bc 
our  municipal  law,  and  as  such  declared  to  be  in  existence, 
déclares  the  law  applicable  to  corporations  generally  in  this 
province,  confers  upon  them  express  rights  and  privilèges,  and 
subjects  them  to  spécial  and  positive  (lisabilities.  It  is  not  ne- 
cessary  to  refer  to  the  former,  but  for  the  latter,  the  disabilities, 
the  3G4th  art  of  the  Code  enacts  :  "  Corporations  are  subject  to 
"  particular  disabilities  which  eitherprevent  or  restrain  theiii 
"  iVoin  exercising  ce"'  '"ights,  povvers,  privilèges  and  func- 
"  tions,  which  nai  ui  -      is  may  enjoy  and  exercise  ;  thèse 

"  disabilities  arise  e  ■ .  .  i .  oia  their  corporate  character  or  they 
"  ai'e  imp.vsed  b}'  hiw."  Thii  36Gth  article  then  déclares  the 
disabilities  ;ivisin"  .  -n:;!  t'.e  lav  nnd  amoncfst  them,  those  nien- 
tioned  in  the  2nil  tubs  \  '.on  vi  the  article,  namely  "  those 
"  comprised  in  the  gênerai  laws  of  tue  country  respecting  niort- 
"  mains  and  bodiescoi'porate,  prohibiting  them  from  acquiring 
"  immovable  property  or  property  so  reputed,  without  tlie 
"  permission  of  the  Crown,  except  for  certain  purposes  only, 
"  and  to  afixcd  amountand  value."  It  is  scarcely  necessary  to 
observe  that  the  exceptions  of  this  sub-article  do  not  apply 
in  this  case.  Thèse  provisions  of  the  Code  are  positive  enact- 
ments,  and  are  not  promulgated  as  new  law,  but  are  given 
as  deciaratory  of  the  old  law  of  the  province,  which  exj)re.sses 
not  alone  the  gênerai  law,  but  likewise  the  public  policy  oi' 
the  province  in  regard  to  institutions  of  this  nature  ;  and  it 
is  common  khowledge  that  no  provincial  act  or  charter  of 
incorporation,  l)y  the  Législature,  of  religions  or  secular  bodies, 
bas  been  granted,  without  the  législative  permission  beiiiff 
provided  tlierein  for  their  acijuisition  and  aliénation  of  real 
property.  The  royal  permission  of  the  old  French  law  in  force, 
or  its  (équivalent,  the  modem  législative  charter,  is  by  the 
Code  and  authoritatively  declared  to  be  the  gênerai  law  of 
the  province  for  corporations  in  gênerai,  and  without  tlie 
royal  or  législative  permission  ail  coi'porations  are  prohibited 
from  accpiiring  such  real  property.  Whatever  doubt.s  niif,dit 
hâve  existed  heretofore  as  to  the  prohibitive  applications  of 
the  old  law,  with  référence  to  merely  trading  corporations 
they  bave  disappeared  since  the  promulgation  of  the  Code, 
vvhicli  bas  declared  those  old  law  prohibitions  to  be  ami  to 
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Imvc  licen  our  provincial  law.  Tlie  tenus  of  tlio  Code  article 
iiro  too  plain  for  a  doubtful  construction,  and  in  their  goner- 
îility  enibrace  ail  corporations,  seculai-,  lay  or  trading,  and 
subjoct  them  ail  to  the  sanie  disqualifications  to  accpiire  real 
propcrty,  without  the  royal  or  l<igislative  permission  tirst  had 
luul  obtained.  This  gênerai  law  of  the  country,  as  by  the  2nd 
suhsoction  above  respecting  both  mortniainors  and  bodies 
corporate,  is  to  be  found  original ly  in  the  Ordinance  of  Louis 
XV  of  1743,  which  was  <luly  registered  as  municipal  law  in 
Canada  at  the  time,  and  hasnever  been  abrogated  or  repealed, 
and  which  the  code  by  its  statutory  enactinent  now  assimilâtes 
with  and  applies  to  the  law  of  corporations  and  bodies  politic 
in  gênerai,  extending  beyond  the  religions  and  eleemosynary 
institutions  of  the  ordinance.  The  modem  corporation  did  not 
l'xist  and  was  not  referi'ed  to  by  the  ordinance,  but  our  declara- 
tory  Code  has  extended  the  ordinance  disqualifications  to  the 
modem  body  politic  corporation,  trading  or  otherwise,  and 
bound  it  in  the  politic  prohibitive  terms  of  tlie  old  law.  The 
public  policy  of  the  ordinance  again.st  publicly  unsanctioned 
and  mipermitted  acquisitions  of  real  property  within  the  pro- 
vince is  the  prevailing  public  policy  of  our  law,  binding  upon 
ail  corporations,  and  strictly  holding  this  corpoi'ation  at  the 
date  of  the  exécution  of  their  indenture  and  deed  of  convey- 
ance  to  them  by  Foley.  Positive  law  as  well  as  state  policy 
prohibited  the  acquisition  by  the  corporation  of  the  lots  of 
land  set  out  in  the  indenture,  and  the  corporation  and  their 
vundor  could  not,  ex  mero  rnotu,  of  both  oi-  of  either  dispense 
with  and  set  aside  the  statutory  dis(|ualificati(^)ns  of  our  state 
policy  or  public  law.  Pothier,  Tniité  des  personnes,  referring 
to  tlie  French  Edit  of  1749  for  France,  in  this  respect  similar 
to  tliat  of  1743  above.  from  which  the  former  was  in  part 
copiai],  says  that  the  incapacity  to  acquire  by  commuvaittés, 
(niortmainors)  was  absolute,  and  they  could  not  acquire  à 
quelque  titre  que  ce  .soit,  .soit  à  titre  gnituit,  .soit  à  titre  de 
(Vitiiiierce,  not  even  in  pay nient  of  a  debt,  nor  could  notariés 
give  their  ministry  to  pass  such  deeds  ;  power  being  reser\cd 
to  tlie  King  alone  to  accord  permission  to  acquire  immove- 
ablos,  &c.  It  results  from  ail  thèse  circumstances  that  tiiis 
foreign  corporation  is  not  known  to  the  law  as  a  natural  per- 
son  :  that  it  cannot  of  right  claim  the  exorcise  of  the  rights 
and  privilèges  of  natural  persons  ;  that  it  cannot  acquii-e  or 
liold  immovable  pi'operty  in  this  province  in  its  own  name, 
without  royal  or  législative  permission  therefor  flrst  had  and 
ol)tained,  and  could,  therefore,  suffer  n(ji  légal  éviction  from 
wliat  it  could  neither  acquire  nor  hold  against  a  positive  pro- 
liiliitory  law  in  accordance  with  public  policy  against  such 
a('(|uisition  or  tenurc;  and,  therefore,  could  claim  or  demand 
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no  (lainages  by  reason  of  its  own  brcach  of  the  law  iind  of 
public  policy.and  of  its  privation  of  illegally  acciuired  provin- 
cial real  pr()i)erty.  (y<jurts  of  justice  may  sustain  a  contiuct 
by  a  foreijjjn  corporation,  but  only  when  thoy  can  enfcjrcu  it 
agreoably  to  the  rules  of  the  law  which  the  courts  are  bound 
to  athninisti'r,  and  not  in  the  peculiar  manner  of  a  forL-ifrn 
state,  which  is  unknown  to  and  of  uo  force  within  the  juris- 
diction  of  the  adjudgitiff  court.  The  objection  of  the  deiiiurrer 
is,  thertîforcî,  also  absolute  against  this  corporation  under  tlio 
provisions  of  our  local  law.  The  renmining  objection  to  be 
noticed  is  that  the  corporation  shows  no  légal  right  of  direct 
recourse  against  respondents,  as  the  allege<l  arrière-(j(.irantn 
of  the  corporation,  throngh  Foley,  their  immédiate  veiidor 
and  purchaser  froni  Desbarats,  whom  respondents  represoiit. 
The  judgment  appealed  from,  after  considering  that  tlio 
appellants  were  a  forcign  corporation,  by  our  provincial  law 
untler  disability  to  fic(iuire  our  provincial  lands  without  sanc- 
tion of  the  Crown  or  authority  of  the  Législature,  an<l  that 
th(;  appidlants  show  no  right  or  title  to  the  lands  describL'd 
in  the  déclaration,  considering,  therefore,  that  they  are  not 
founded  in  their  action  of  damages  against  the  respondents 
as  representing  their  alleged  arrière-garant,  the  late  George 
Desbarats,  maintained  the  défense  au  fond  en  droit,  and  dé- 
clare valid,  kc,  dismiss  the  action  with  costs.  Upon  this  it  iiiust 
be  observed,  tiuit  the  corporation  claiming  that  the  damage 
alltiged  to  hâve  been  sutîered  by  them  from  the  enhanced 
value  of  the  lots  of  land  at  the  time  when  the  corporation 
had  been  evicted  from  them,  and  which  value  they  hâve  esti- 
mated  at  !?25(),000,  as  already  (jbserved,  does  not  rest  upon 
any  privity  existing  at  any  time  directly  between  the  parties 
to  this  suit,  but,  resting  specially  in  this  point  upon  the  ar- 
ticle of  the  Practice  Code,  they  take  their  direct  recourse 
beyond  their  privity  with  Foley,  their  vendor,  against  the 
respondents  as  the  arrih'C-garants.  The  article  applies  pre- 
cisely  and  specitically  en  matière  de  garantie  formelle,  and 
in  such  niatter  only  arrière-garants  m&y  be  proceeded  against 
directly,  but  hère  there  could  be  no  garantie  fornielU',  no  wa] 
rights  ac(iuired  by  the  corporation,  except  those  accpiired 
against  the  prohibitions  of  public  policy  and  the  disabilities 
of  the  law,  whilst  the  terms  of  both  the  original  and  the 
second  deeds  of  sale  referred  to  in  the  déclaration  contain  no 
such  warranty.  Without  a  legally  acquired  real  property, 
there  can  be  no  formai  warranty,  except  by  express  stipula- 
tion to  that  etlect,  which  would  then  be  a  personal  contnict 
by  the  guarantor  enforceable  directly  against  him,  but  not 
reaching  over  to  bis  vendor  without  also  a  similar  express 
stipulation  in  his  favor  by  the  latter.  Now,  noue  of  ail  this 
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jippoars  in  thc  doclaratioii  and,  instead,  it  slicws  a  purchaso 
liy  tlui  corporation,  the  appoUants,  froni  Foley  in  d(;tiance  of 
law  aiid  public  policy,  and  therct'ori'  cntircly  and  alisolutoly 
null  and  void  in  its  légal  oft'ects  agaiiist  tho  respondents  with- 
out  spocial  warranty  by  the  respondents.  No  real  right,  no 
ipinititie  formelle,  is  involved  in  this  cause.  A  spéculative 
loss  of  an  alloged  enhanced  value  of  the  property  by  thern 
purcliased  froiii  Foley  is  clainied  froni  the  respondents,  and  it 
is  clainied  as  a  personal  loss  to  this  i'oreign  unauthorized  cor- 
poration ;  but  this  is  not  the  inatter  of  the  (/(Wiiitie  foiiuelle 
of  tiie  12()th  article  C.  P.  C,  upon  which  this  action  is  inadi> 
to  rost.  The  légal  di.sability  above  referred  to  is  atfixed  upon 
this  corporation,  and  their  demand  cannot  be  enforced  by  the 
locil  courts  without  setting  aside  the  prohil)itions  of  the  law 
and  of  pi  blic  policy  which  thèse  courts  nw.  bound  to  adinin- 
ister  and  sustain.  The  recoui'se  of  the  appellants  in  sonie  way 
may  be  against  Foley,  but  is  not  against  the  respondents,  and 
tiioir  appeal  should  therefon;  be  rejected. 

Tlie  following  laws  were  referred  to  in  the  case  :  "  Edith  of 
tlie  King  of  France  in  1743  (1).  Art  I  :  "  Voulons,  conformé- 
ment aux  ordonnances  rendues  et  aux  règlements  faits  pour 
l'intérieur  de  notre  royaume,  (]u'il  ne  pui.sse  être  fait  dans  nos 
colonies  de  rAméri(|Ue,  aucune  fondation  ou  nouvel  établissc;- 
ment  de  maisons  ou  communautés  religieuses,  hôpitaux,  ho.s- 
pices,  congrégations,  confréries,  collèges  ou  autres  corps  et 
couuunnautés  ecclésiasticjues  ou  laïques,  si  ce  n'est  en  vertu 
de  notre  permission  expresse,  portée  par  nos  lettres  patentes, 
enregistrées  en  no9  Conseils  Supérieurs  dosditesccdonies,  eti  la 
forme  ([ui  sera  prescrite  ci-après."  Art.  X  :  "  Faisons  «léfenses 
à  toutes  les  communautés  religi(!Uses  et  autres  g(ms  de;  main- 
morte, établis  dans  nosdites  colonies,  d'acciuérir  ni  po.sséder 
iiucnn  bien  immeuble,  mai.sons,  habitations  ou  héritages  situés 
iuixdites  colonies  ou  dans  notre  royaume,  de  (juehiue  nature 
ou  (lualité  (ju'ils  puissent  être,  si  ce  n'est  en  vertu  de  notre 
permission  expresse,  portée  par  nos  lettres  patentes  enregis- 
trées en  la  forme  prescrite  ci-après,  dans  nosdits  Conseils  Supé- 
rieurs, pour  les  biens  situés  aux  colonies,  et  diins  nos  Cours  de 
Parlement,  pour  les  biens  situés  dans  notre  royaume  ;  ce  (|ui 
luna  lieu,  à  quel(|Ue  titre  (juc  lesdites  commtniautés  ou  gens 
de  iiiaimnorte  prétendent  faire  l'acquisition  desdits  biens,  .soit 
par  vente  vokmtaire  ou  forcée,  échange,  donation,  cession  ou 
transport,  môme  en  paiement  de  ce  qui  leur  .serait  dû,  et  en 
général  pour  (juelque  cause  gratuite  ou  onéreuse  que  ce  puisse 
être.  Voulons  que  la  présente  disposition  soit  observée;  nonobs- 
tant toutes  clauses  ou  dispositions  générales,  qui  auraient  été 

(1)  Sec  Code  de  la  Martinique  (1807)  vol.  1,  p.  474. 
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insérôes  dans  les  lettres  patentes   ci-devant   obtenues  pour 
autoriser  l'établissement  dosdites  communautés,  par  k'S(|a('llos 
elles  auraient  été  déclarées  capables  de  posséder  des  bicns- 
foiïtls  indistinctement."    Art.  XXI  :   "Tout  le  contenu  en  la 
pré.sente  déclaration  sera  observé  à  peine  de  nullité  de  tous 
contrats  et  autres  actes  qui  seraient  faits  sans  avoir  satisfait 
aux  conditions  et  formalités  (pii  y  .sont  prescrites,  mêiiio  n 
peine  d'être  lesdites  connnunautés  déchues  de  toutes  demandes 
en  restitution  des  sommes  par  elles  constituées  sur  des  parti- 
culiers ou  payées  pour  le  pri.x  des  biens  qu'elles  acfjuerraicnt 
sans  nos  lettres  de  permission  ;  voulons  en  conséquence  (pie 
les  héritiers  ou  ayants  cause  de  ceux  à  qui  le,sdits  biens  appar- 
tenaient, même  leurs  enfants  ou  autres  héritiers  pré.somptit's 
de  leur  vivant,  soient  admis  à  y  rentrer,  nonobstant  toute  pres- 
cription et  tous  consentements  exprès  ou  tacites  (pii  pour- 
raient leur  être  opposé.s."  Edict  of   the   Kinjr   of  France  in 
1749(1).    Art.  I  :    "  Voulons  qu'il   ne  puisse  être  fait  aucun 
nouvel   établissement  de  chapitres,  collèges,  séminaires,  mai- 
sons ou  communautés  religieuses,  môme  sous  prétexte  d'Iios- 
j)ices,  congrégations,  confréries,  hôpitaux,  ou  autres  corps  et 
comnuinautés,  .soit  ecclésiasti(|ues  séculières  ou  régulières,  soit 
laïques  de  quelque  qualité  qu'elles  soient,  ni  pareillement  au- 
cune nouvelle  érection  de  chapelle,  ou  autres  titres  de  Ijéné- 
fices,  dans  toute  l'étendue  de  notre  royaume,  terres  et  pays  de 
notre  obéissance,  si  ce  n'est  en  vertu  de  notre  permi.ssion  e.\- 
presse  portée  par  nos  lettres  patentes."  Art.  IX  :  "  Voulons  qui' 
t(nis  les  actes  et  dispositions  (|ui   pourraient  avoir  été  faits  en 
leur  faveur,  directement  ou   indiroetement,   par   le.squels  ils 
auraient  ac(juis  des  biens  de  queUpie   nature  (jue  ce  soit,  à 
titre  gratuit  ou   onéreux,  .soient  déclarés  nuls  sans  qu'il  soit 
besoin  d'obtenir  des  lettres  de  rescision  contre  lesdits  actes.' 
Art.  XIV  :    "  Fai.sons  défenses  à  tous  les  gens  de  mainmorte 
d'ac(|uérir,  recevoir  ni   posséder  à  l'avenir  aucuns  fonds  de 
terre,  n^aisons,  droits  réels,  rentes  foncières  non  rachetai  îles, 
même  des  rentes  constituées  sur  d(!S  particuliers,  si  C(;  n'est 
après  avoir  obtenu  nos  lettres  patentes  pour  jjarvenir  à  ladite 
acquisition  et  pour  l'amortissement  desdits  biens."  Civil  Code 
of  Lower  Canada,  arts  358,  3G4,  3()6,  150(5,  1507,  1508,  lôOi), 
1510.  Consolidated  Stnlates  of  Canada  (1859),  ch.  03,  sec.  -S: 
"  Any  Company  incorporated  under  this  act  may,  in  their  cor- 
porate  name,  pui'chase,  hold  and  convey  any  real  or  personal 
estate,  or   movable    or     innnovable    property    necessary  to 
enable  the  company  to  carry  on   the  opérations  Uientioned  in 
such  statement  or  déclaration  ;  but  no  such   company  .sliiiU 
mortgage  the  same,  or  give  any  lien  thereon." 

(1)  Isanibci't's  Anciennes  Lois  Fiiinçaisea,  vol.  \xu,  p.  227. 
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Enitis,  Q.  C,  Watkin  Williams,  Q.  C,  and  F.  W.  (Îiuhs, 
t'or  iippellants  :  Tho  main  question  in  tiie  Court  ot'  Quecn's 
Hencli  n'as  whotlier  tho  corporation  could  accjuiro  lands  in  Low- 
ur  Ciuiiida.  Now  tins  is  not  an  ordinary  corporation,  but  is  a 
trading  corporation.  Its  wliolo  object  is  to  carry  on  tho  Ynisi- 
ncss  of  niining,  and  tins  couKl  not  be  dono  without  holdinj^ 
rt'iil  cstate  in  sonie  way.  Art.  358  ot'  tho  C.  C.  says  tliat  "  tho 
riglits  which  a  corporation  niay  oxercise,  besides  thoso  spt- 
cially  conferred  V:)y  its  titlo,  or  by  tho  gt  'jral  law.s  apphcablo 
to  its  particular  kind,  are  ail  thoso  which  are  noccssary  to 
attaiii  tho  object  of  its  création."  Thus,  the  inininjj  corpora- 
tion is  not  affected  by  the  disabilities  doclarod  by  sect.  2  of 
art.  3()G  of  the  C.  C.  Under  tho  général  law  of  Franco  the 
Company  could  hold  lands;  tho  EiUct  of  1743  doos  not  refor 
to  a  coinniorcial  company,  but  only  to  religions  corporations. 
Trading  ccjrporations  are  not  gfiis  de  mdinmorte,  for  thoir 
lands  can  Ijo  sold  again  ;  and  it  is  not  contrary  to  public  policy 
tliat  a  trading  corporation  should  be  in  possession  of  lands  for 
a  tiiiitî  in  ordor  to  dovelop  th».Jr  resources.  Soo  Lei  l\lfi,%sieiirs 
d<i  Séminaire  vs  La  liotcrw  de  Québec  {1)  ;  Kierzko'ws/ci  vs 
Grand  Tnivk  RaUicay  Company  {2).  Moreover,  c.  03,  soct.  (S, 
of  the  C.  S.  L.  C,  enablos  a  body  of  proprietors  on  registra- 
tion  to  becomo  a  company  antl  to  hold  lands.  Even  if  tho 
coinjmny  could  not  hold  lands,  they  wero  not  restricto<l 
from  ac(juiring  them.  However,  vve  submit  that  the  right 
of  action  of  appellants  does  not  dépend  on  their  capacity  to 
aci|nire  lands  in  Lower  Canada;  and  it  was  not  neces.sary 
for  them  to  allège  any  such  capacity  in  their  déclaration.  The 
action  is  a  porsonal  ono  for  damages.  Respondents  are 
estoppt'd  from  asserting  tho  disability  of  appellants  to  acquire 
lands.  No  doubt  the  Crown  had  a  right  to  déclare  tho  lands 
forffited  ;  but  the  contract  of  the  company  to  purcha,se  tho 
lands  was  merely  voidablo,  and  not  void.  With  regard  to  the 
warranty,  tins  question  was  not  raised  in  tho  pleadings  ;  a 
li'gal  warranty  against  éviction  is  always  impliod  in  a  con- 
tract of  sale  (art.  1508  of  C.  C),  and  this  is  not  excluded  by 
the  insertion  of  tho  conventional  warranty  against  mortgages, 
&c.  The  fact  of  the  corporation  being  a  fereign  ono  does  not 
attect  the  question,  as  by  art.  25  of  tho  C.  C.  L.  C,  allons 
hâve  a  right  to  acquire  and  transmit  movablo  and  immovablo 
property  in  Lower  Canada  ;  and  by  art.  14  of  the  C.  C.  P. 
L.  0.,  foreign  corporations  may  appear  in  judicial  proceed- 
ings  in  Lower  Canada.  See  also  Dutch  West  India  Company 
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(1)  3  Low.  Can.  Rep.,  p.  76,  and  suprà,  p.  3()4. 

(2)  4  I  i«w.  Can.  .lui.,  p.  86,  and  nuprà,  p.  3()4. 
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V.S  AfuseH{l);  Netrhi/  vs  Vun  Oppim  imd  T/ie  Colfn  J^atriil 
Fu'ttvnuH  Manufdctu'i'i'iif/  (Jomfxivy  (2);  American  Miihnd 
Life  Inmvraiiœ  (Jonipmiy  vs  Oweii  {'.i).  The  case  \mu^  de. 
cidcd  u\)ou  (k'iiiurrcr,  it  ou^'lit  tu  bo  ushuiihuI,  utitil  tlic  con- 
tmiy  is  kIr-wii,  timt  everything  w»m  doiu-  by  tlio  conijiuiiy  to 
enable  tlieiii  to  liokl  laiuls  in  Lowor  Canada:  Society  fur  lin 
jyroixiyatioii  of  tin;  UonpcL  vs  W heele >•  {'\!). 

Hkn.iamin,  Q.  C'.,  ami  Westlake,  foirespondents:  If  iippd 
lants  havu  olttaiuo(]  tlie  permission  ot'  tlie  Crown  to  iieiniiiv 
and  hold  lands,  it  ought  to  be  alleged  in  the  declnration. 
No  action  will  lie  against  respondents  ;  tliere  was  nu  wiir- 
ranty  of  title  by  Dcsbarats,  aini  the  hiw  supplies  a  wanunty 
against  éviction  only  in  cases  where  there  is  no  cxpn'SH  wai- 
ranty  ;  Imt  the  insertion  ot'  a  warranty  her»;  shews  that  it 
>vas  the  intention  ot'  the  parties  to  exclude  the  inipHud  wai- 
ranty  :  Chiniberti  vs  DavkUoii  (5).  (See  C.  C.  L.  C,  arts  lôOli 
10).  Appelhmts  had  no  capacity  to  ac(juire  hinds  in  J^ouii 
Canada  At'ter  the  Kdict  of  1748,  corporations  could  aeiiuin  , 
but  not  hold  lands  ;  at'ter  tiie  Edict  ut'  1749  they  were  piolii- 
bited  t'roni  acquiring  ;  9  Pothier,  Traité  den  PersoinwM,  yl.  1, 
tit.  7,  n^  219,  p.  «2.  MorLOVer,  by  the  C.  C,  art.  86(),  Ûwy  aie 
expressly  prohibited  t'roni  actiuiring  iniinovable  piopcity. 
The  prohibition  was  not  conHneil  to  religit)us  corporation^, 
but  extended  to  corporations  of  ail  kiiuls.  That  heiii^  mi, 
appellants  could  not  l'ring  an  action  on  a  contract  for  the  salr 
of  lands. 

Their  Lordshi})'s  judgment  was  now  delivered  by  Sir  MoN- 
TAGUE  E.  Smith  :  This  is  un  appeal  frotn  a  judgment  of  tlif 
Court  of  (.^Jueen's  Kench  for  Lovver  Canada,  atKnning  a  judj;- 
ment  of  the  Superior  Court  of  the  Province,  which  disuiis,se(l 
the  appellants'  action.  The  action  was  brought  by  tluin,  a.»- 
vendees  of  niining  property  in  Lower  Canada,  on  an  aikgeti 
warranty  of  title,  not  against  Foley,  their  inunediate  vendoi, 
but  against  respondents  as  the  repi'esentatives  of  Foleys 
vendor,  George  Desbarats,  who  was,  as  they  allège,  lial)le  «.>; 
arrière-yarant  (reinote  warrantor),  by  virtue  of  article  I2(i 
of  the  Code  of  Civil  Procédure.  The  case  was  decided  iipon  a 
demurrer  to  the  déclaration,  and,  consequently,  upon  the  tacts 
discloised  in  it.  The  appellants  are  there  described  as  "TIr' 
Cliaudière  Cold  Mining  Company,  of  Boston,  in  the  State  of 

(1)  1  Str.,  012. 

(2)  LawRep.,  7  Q.  B.,  293. 

(3)  15(Sray'8  Mass.  Rep.,  491. 

(4)  2  (îallison's  American  Rep.,  10"). 

(5)  Law  Rep.,  1  P.  C,  2!)(>. 
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Miissiichusotts,  ont!  of  tliu  UiiittMl  States  oiî  Aiuericii,  a  lucly 
|)(>litif  aiul  corpomtc,  «luly  ii)corp(»rati'tl  under  the  laws  of  tlto 
saiil  Stut»'  of  Ma.s.saclm.«('tts,  for  tlu'  ])urpo.siî  of  and  no\v  ac- 
tiinlly  ciirryinjf  on  tin;  Kii.sint'ss  of  n  niinin^  conipany  therc, 
iiiid  ut  tlie  towiislii|)  of  VV'atford,  in  tho  connty  of  Dorcliester, 
and  cIsL'wiKM't',  in  tliu  Provinci;  of  Quidn-c."  Tlie  déclaration 
sets  ont  a  det'd  of  sale  of  tlie  24tli  Noveinher,  iMOli,  wherelty, 
'  '.  price  of  20,000  <l<dlars,  l)esl»arats  sold  to  Folcy  aoine 
.  land  vvhicli  are  stated  to  hâve  been  assi^ned  to  hini  hy 
si'vcral  persons  described  as  "  orij^inal  grantees  of  the  Crown  ;" 
liiit  tlie  deed,  at  tho  sauie  tinie,  discloses  that  patents  froni 
the  (V>i\vn  Imd  not  then  heen  ohtainod.  The  declar.i* 'on  then 
sets  nia  a  deed  of  sale  of  the  2")th  Xovemlier,  l<S().'j.  :  \\,u\  FoU-y 
tu  appellants,  w  hereby,  for  the  price  of  200,000  dollars,  Foley 
suld  to  appellants  the  sanuî  lots  of  land,  but,  by  a  description 
wliioli  Mot  only  does  not  state  that  the  j)atents  had  not  been 
issiud,  l)Ut  froni  whieh  it  nnght  be  iniplied  that  the}'  had  been 
ifnuited.  Desbarat's  deed  of  sale  containsan  express  warranty 
(ifaliinited  kind.  Foley's  deed  has  a  warranty  in  différent 
tiTins.  It  is  proposed  to  refer  more  particularly  to  thèse  war- 
raiitii's  hereafter.  The  déclaration  then  allej^es  that  the  lands 
wore  Crown  lands  wliich  had  not  been  ^ranted  to  any  person 
at  Mie  date  of  the  deeds,  and  that  neither  Desbarats  nor  Foley 
I'  ver  }4ot  "  the  titles  or  patents  to  the  lands,"  and  avers 
le  lots  were  afterwards  granted  by  Letters  Patent  of 
iiK  ^aeen  to  McGreevy,  by  whoin  Appellants  were  evicted. 
It  was  contended,  on  behalf  of  respondents,  thaï,  by  the  law 
of  bower  Canada,  coi-porations  could  not  acquire  land  or  an 
interest  in  it  without  the  licence  of  tho  Crown,  and,  as  a  con- 
s((|ueiice,  were  not  compétent  to  maintain  an  action  on  a  l'eal 
wan'iint}'  against  a  remote  warrantor.  It  was  further  conten- 
iled  that,  if  this  were  not  so,  Desbarats  had  ^iven  an  express 
wariiuity, whieh  excluded  the  implied  «général  warranty  against 
uviction,  and  that  this  limited  ()l)ligation  gave  no  title  to  Foley, 
ur  tu  appellants  as  lus  vendees,  to  maintain  this  action.  For 
a|)j)eilunts  it  was  answered  that  the  disabling  law  did  not 
ii]iply  to  trading  corporations,  whether  foreign  (jr  doniestic  ; 
iUKJ,  further,  that  if  it  did  embraco  them.such  coi'porations  were 
Ilot  iiieapacitated  froni  acquiring,  but  only  froni  holding  lands, 
aiul  that  in  either  view  their  action  was  maintaiiialde  ;  and  it 
was  denied  on  their  part  that  the  ordinary  légal  warranty 
a}i[ainst  éviction  arising  upon  contracta  of  sale  was  excluded 
liy  tlie  terms  of  Desbarats'  deed.  In  the  view  their  Lordships 
take  of  this  case,  it  will  not  bo  ïiecessary  for  them  to  déter- 
mine the  status  and  rights  of  foreign  corporations  in  Lower 
Tailada,  or  to  what  extent,  if  at  ail,  they  ditî'er  from  corpora- 
tiuus  established  in  the  colony.    The  law  of  the  province  deal.s 
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liborally  witli  foreigners.  By  the  Civil  Code,  article  25,  allons 
hâve  the  ri^^ht  to  acquire  and  transmit  inoval)le  and  imino- 
vable  property  in  the  same  manner  as  British-Vjorn  or  natur- 
alized  subjects  ;  and  by  the  Code  of  Civil  Procédure,  article 
14,  foi'eign  corporations  may  appearinall  judicial  pi'ocoedinrrs 
in  the  colony.  Whatever  may  be  the  eft'ect  of  thèse  articles, 
it  is  suffiraient  to  say  that  appellants  cannot  be  in  a  higher  or 
better  position  than  a  colonial  corporation  would  be  ;  and  tlieir 
Lordships,  therefore,  without  further  référence  io  the  abovc 
distinction,  will  proceed  to  consider  the  principal  question 
discussed  by  the  judges  in  the  courts  belovv,  viz.  the  capacity 
of  rnining  or  trading  corporations  to  acquire  lands  in  the 
colony.  By  the  old  law  of  France  and  her  colony,  before  the 
Edicts  of  Louis  XV,  issued  in  1743  in  the  colony,  and  in  1749 
in  France,  corporations  might  acquire  lands,  but  c<^>uld  not  holil 
them  without  licence  from  the  Crown,  if  required  to  give 
them  up.  But  thèse  edicts,  which  appear  to  be  substantially 
to  the  same  etfect,  incapacitated  corporate  bodies  from  acquir- 
ing  as  well  as  holding  lands.  This  distinction  is  very  clearly 
stated  by  Pothier,  vcl.  9,  "  Traité  des  Personnes,"  tit.  7,  art.  1, 
n"  215,  p.  80.  He  says:  "Dés  avant  ledit  de  1749,  les  com- 
munautés n'étaient  pas  à  la  vérité  incapables  d'acquérir  des 
héritage^  ;  mais  si  elles  pouvaient  les  acquérir,  elles  n'étaient 
pas  en  droit  de  les  retenir  toujours.  Elles  pouvaient  être  obli- 
gées de  vider  leurs  mains  de  ces  héritages,  soit  par  les  sei- 
gneurs, de  qui  les  héritages  acquis  par  elles  relevaient;  soit 
par  le  procureur  du  roi,  à  moins  qu'elles  n'eussent  obtenu  du 
roi  des  lettres  d'amortissement,  qui  les  rendissent  capables 
de  posséder  et  retenir  ces  héritages,  en  indemnisant  les  sei- 
gneurs." He  then  expiai  ns  that  the  right  of  the  King  to 
oblige  corporations  "à  vider  leurs  mains  de  ces  héritages" 
was  founded  c  rea^ons  of  public  policy,  and  that  of  the  sei- 
gniors  on  their  title  to  receive  profits  upon  mutation  of  the 
lands  on  death  and  otherwise.  Pothier,  vol.  9,  n**"  219  et  220, 
p.  82,  further  says  :  "  L'Edit  de  1749  a  rendu  les  communautés 
absolument  incapables  d'acquérir  aucuns  héritages,  coiniiie 
fonds  de  terre.  Les  cho.ses  qu'il  est  défendu  par  cette  loi  li'ac- 
quérir,  ne  peuvent  être  par  elles  acquises  à  quelque  titre  que  ce 
soit,  soit  à  titre  gratuit,  soit  à  titre  de  commerce."  The  prohi- 
bitory  force  which  the  learned  author  ascribes  to  the  cdict 
seems  to  be  amply  justified  by  the  terms  of  it.  It  was  not 
denied  by  the  counsel  for  the  appellants  that  Pothier  had 
properly  declared  the  effect  of  the  edict  upon  corporations 
with  which  it  dealt;  but  they  contended  that  thèse  were 
religions  and  eleemosynary  bodies  only,  and  that  inodern 
trading  corporations  were  not  vvithin  its  scope.  Thoro  enii  be 
little  doubt  ùhat  the  maiu  obj«  >'t  of  the  edicts  was  to  discuurage 


DE   LA   PROVINCE   DE   QUÉBEC. 


825 


tho  excessive  endowment  of  religious  houses,  but  the  Edict  of 
1743  lias  words  large  enough  to  include  secular  bodies  also. 
Article  1,  after  enumerating  particular  corporations,  has  the 
creneral  description,  "  autres  coirps  et  comvutnaittés  ecclésias- 
tiques ou  laïques."    Aad  the   prohibition  to  acquire   lands 
coiitained   in   art.    10  is   directed   against   "autres  gens  de 
mainmorte  "  as  well  as  religious  bodies.  It  was  argued  that 
trading  corporations  could  not  be  deemed  "gens  de  mainmorte," 
becaiise  their  lands  were  not  withdrawn  t'rom  commerce,  and 
were  aliénable.    But  the  withdrawal  of  lands  t'rom  commerce 
was  only  one,  and  not  the  main  reason  of  the  law  of  mortmain, 
which  was  founded,  as  plainly  appears  from  Pothier,  not  only 
on  considérations  of  public  policy,  but  on  the  loss  to  the  Lords 
of  thcir  seignorial  rights.    Their  Lordships,  however,  cannot 
consider  it  to  be  their  duty,  at  this  day,  to  construe  the 
langiiage  of  the  edict  as  alone  containing  the  law  of  Canada 
on  the  subject  of  mortmain,  because  a  législative  déclaration 
of  that  law  is,  in  their  opinion,  contained  in  the  Code,  which 
is  free  from  ambiguity.  Tiù.  .^i  of  the  Hrst  book  of  the  Code, 
which  treats  of  "  Corporations,''  in  terms  includes  every  kind. 
\rt.  3(54  states  :  "  Corporations  are  subject  to  particular  disa- 
bilities  which  either  prevent  or  restrain  them  from  exercising 
certain  rights,  powers,  privilèges  and  functions,  which  natural 
persoiis  may  enjoy  and  exercise  ;  thèse  disabilities  arise  either 
i'roni  their  corporate  character  or  they  are  imposed  by  law." 
The  disabilities  arising  from  the  law  are  stated  in  art.  366,  as 
t'ollows:   "l**  Those  which  are  imposed  on  each  corporation 
hy  its  title,  or  by  any  law  applicable  to  the  class  to  which  such 
corporation  belongs  ;  2*^  Those  comprised  in  the  gênerai  laws 
of  the  country  respecting  mortmains  and  bodies  coi'porate, 
proliibiting    them    from  acquiring    immovable   property   or 
proporty  so  reputed,  without  the  permission  of  the  Crown, 
t'xcopt  for  certain  purposes  only,  and  to  a  fixed  amoinit  and 
value."  The  article  refers,  not  to  the  edict,  but  "  to  the  gênerai 
law.s  of  the  country  respecting  mortmain,"  and  their  Lord- 
ships think  that  it  déclares  the  disabilities  which  attach  by 
tlie  gênerai   law  of   mortmain  to  ail    corporations    without 
liistinction.    It  may  hère  be  observed  that  this  view  of  the 
Code  is  aflirmed  by  the  majority  of  the  judges  in  the  Court 
of  Queen's  Bench  in  the  présent  case,  and  is  not  denied  by 
tiie  two  dissenting  judges.    Mr.  Justice  Baixjley  refers  to  t\ui 
Code  in  his  judginent  as  follows  :    "  Whatever  doubts  might 
liave  e.visted  heretofore  as  to  the  prohibitive  application  of 
tlie  ()1(1  law  with  référence  to  merely   trailing  corporations, 
tliey  hâve  di.sappeared  siïice  the  promulgation  of  the  Code, 
wliich  has  declared  those  old  law  prohibitions  to  be  ar>d  to 
linve  been  our  provincial  law.    Tlie  terms  of  the  Code  article 
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are  too  plain  for  a  clonbtful  construction, and  in  tlieir  j^fonoi-filitv 
embrace  ail  corporations  (secular,  lay,  or  trading),  and  suV)ject 
thein  ail  to  tlie  sanie  disqualifications  toacquire  real  propcrty, 
without  tho  royal  or  législative  permission  tirst  had  and 
obtainod."  Thèse  observations  on  the  declaratory  force  of  tlio 
Code  are  entitled  to  great  weight,  froni  the  fact  that  Mr.  Jus- 
tice BadoT-EY  was  one  of  the  judges  who,  in  a  oasc  rclicd  on  by 
the  aprellants  (Kierzkowski  v.  Grand  Trunk  Railway  Com- 
pany, 4  Lowor  Canada  Jnrist  <SG,  and  suprà  j).  304),  expresscd 
an  opinion  that  trading  corporations  were  not  "gens  do  main- 
morte." In  that  case,  however,  the  railwaj'  conipany  liad  légis- 
lative powers  to  purchase  lands.  and  tlie  question  arose  itici- 
dentally  in  an  action  for  seignorial  dues.  Whatever  niay  lu' tlio 
worth  of  the  opinions  expressed  in  that  case,  the  higher  author- 
ity  of  the  Code  niust  now  prevail.  Their  Lordships,  for  tlicsc 
reasons,  think  the  Court  of  Quoen's  Bench  was  right  in  hold- 
ing that  tho  appellants  were  incapable,  without  the  licenco  of 
the  Crown,  which  it  is  not  averred  they  pos.sessed,  to  îiciiiiiro 
any  title  to  the  lands  .sold  to  them  by  Foley.  But  befoiv  con- 
sidering  the  effect  of  this  di.sabilitv  on  their  riffht  to  niaintain 
the  ])re.sent  action,  it  vvill  be  convenient  to  advert  to  tlic 
nature  and  extent  of  the  warranty  upon  the  sale  by  Desbaruts 
to  Foley,  of  which  the  appellants  are  seeking  to  avail  t\wu\- 
selves.  By  the  law  of  F'rance  prevailing  in  the  colony  a  w.ir- 
ranty  against  éviction  is  iinplied  in  contracts  of  sale,  but  it  is 
pennitted  to  derogate  frotn  it  bj'  contract.  Pothier  says:  '  Li- 
droit  connnun  des  contrats  de  vente,  qui  oblige  le  vendeur  en- 
vers l'acheteur  à  la  garantie  de  la  chose  vendue,  ne  concernant 
qu'un  intérêt  particulier  des  acheteurs,  il  est  permis  aux  parties 
(le  déroger  à  ce  dnMt  par  conventions  particulières  "  (vol,  ;| 
Traité  du  Contrat  de  Vente,"  Part  2,  chap.  1,  sect.  2,  art.  7, 
p.  77,  n""'  1(SI).  The  authoi-then  gives  instances  of  conventions 
Iravingthis  effect;  one  of  them  being  n*-'  1<S3:  "  Celle  par  Ift- 
quelle  le  vendi'Ur  stipule  (pi'il  ne  .sera  garant  que  de  ses  faits." 
The  Code  of  Lower  Canada,  in  effect,  embodits  this  law.  Art- 
icle 1500  déclares  that  th<'  warranty  to  which  the  seller  is 
obliged  in  favcairof  the  bnyer  is  either  légal  or  conventional. 
Lefful  vvarrantv  is  defined  in  art.  ir)0<S,  and  ineludes  warrantv 
against  éviction  by  reason  of  any  right  existing  at  tlic  tinie  oi 
the  sale.  Articles  1507,  1509  and  1510  déclare  the  muiiner  in 
which  this  warranty  niay  be  excluded  or  diminished,  as  l'ul- 
lows  :  Art.  1507  :  "Légal  warranty  is  implied  by  law  in  the 
contract  of  sale  without  sti])ulati()n.  Xevertheless  parties  niay. 
be  spécial  agreen)ent,  add  to  the  obligations  of  légal  warranty, 
or  diniinish  its  effect,  or  exclude  it  altogether."  Art.  b;()!>: 
"  Although  it  be  stipulated  that  the  seller  is  not  obligi'il  to 
any  warranty,  lie  is  nevertheless  obliged  to  a  warranty  against 
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his  piTsonal  acts.  Any  awreement  to  the  contrary  is  null." 
Art.  lôlO  :  "In  like  inanner,  wheii  there  is  a  stipulation  ex- 
cludiiir,'  warranty,  tiie  seller  in  case  of  éviction  is  obligée!  to 
retnin  the  priée of  tlie  thing  sold,  unless  the  buyer  knew  at  the 
tinic  of  the  sale  the  danger  of  éviction  or  luul  boiight  at  his  own 
risk.  "  Hy  the  deed  of  sale  Desbarats  expressly  bound  himself 
and  his  heirs  to  warrant  and  gnarantee  Foley  against  ail  mort- 
ifanfcs,  debts  and  dowers  whatever.  There  is  no  other  express 
wanantv.  The  ternis  of  transfer  are  limited  to  the  rights  and 
intercsts  Desbarats  had  or  could  detnand  in  the  subject  mat- 
tor  of  the  sale.  It  is  évident  that  the  éviction  by  the  Crown  is 
not  a  breach  of  the  express  warranty  given  by  Desbarats.  His 
lialiiiitj'  for  thia  éviction  must,  therefore,  be  founded,  if  it 
cxists  atall,  on  légal  warranty.  It  was  insisted  on  the  part  of 
the  respondents  that  the  légal  warranty  was  excluded  by 
tlie  conventional  warranty  upon  the  ordinary  rnle  of  cons- 
truction, l'xpresftuvi  facit  ccssare  taeifuni.  It  is  true  that  the 
conventional  warranty  of  Desliarats  docs  not  contain  the 
woi'fl  "only,"  or  other  équivalent  expression  ;  but  it  seems  to 
lip  a  reasonable,  if  not  a  necessary  implication  from  the  in- 
sertion of  a  limited  conventional  warranty,  that  it  was  the 
intention  of  the  parties  to  exclvde  the  larger  légal  one,  and 
tliis  implication  is  strengthened  by  the  peculiar  form  of  the 
conveyance,  and  by  thedisclosure  in  the  deed  of  the  fact  that 
patents  had  not  then  been  granted  by  the  Crown  :  a  disclo- 
snre  wliich  was  not  niade  in  the  conveyance  by  Foley  on  his 
sale  to  the  appellants,  for  a  price  which  was  an  enorinous  in- 
erease  on  that  lie  had  paid  to  Desbarats.  There  appears,  then, 
to  tlieir  Lordships  to  be  strong  ground  for  holding  that  the 
loiïiil  warranty  w»i8  excluded  on  Desbarats'  sale  ;  and  that  no 
action  could  hâve  been  maintained  by  Foley  against  Desba- 
rats npon  an  éviction  by  the  Crown  :  and  if  this  is  so,  none 
caii  lie  ninintainable  against  hiiu  by  the  af)pellants  for  such 
éviction,  even  if  tlioy  had  been  nnder  no  di.sability  ;  because, 
in  siiing  Desbarats  as  a  remote  warrantor,  thej'  can  hâve  no 
i;reater  romedy  against  him  than  their  iunnediate  warrantor, 
Foley,  to  whose  rights  tliey  are  in  ettect  sulirogatetl  by  the 
openition  of  article  12(5  of  the  Code  of  Civil  Procédure.  It  is 
not,  liowever,  necessary  to  rest  the  décision  on  this  ground, 
liecauso,  assuming  the  légal  warranty  not  to  bave  been  ex- 
cluded on  the  sale  Viy  Desbarats  to  Foley,  their  Lordships 
tliink  that  th'^\  légal  disability  to  purchase  lands  under  which 
iipiiellants  are  placed  prevented  theiii  from  acquiring  the 
i'i};iit  to  resort  t'i  it.  Such  a  right  can  only  spring  from  a 
valid  sale,  and  the  sale  from  Foley  to  theni  being  invalid,  by 
reasoii  of  their  incapacity  to  purchase,  the  con.scfjuential  right 
to  sue  Desbarats  on  a  légal  warranty  could  never  arise.  What- 
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ever  may  be  the  case,  as  between  Foley  and  appellants,  it  is 
évident  that  Desbarats,  who  was  not  a  party  to  that  sale,  is 
not  estopped  i'rom  asserting  its  invalidity.  Tlîe  Chiei'  Justice 
of  the  Court  of  Queen's  Bench  was  of  opinion  that,  altiiouch 
the  appellants  raight  be  under  a  légal  disability  to  purcliasc, 
the  action  was  niaintainable  against  Desbarats  for  the  price 
as  upon  a  failure  of  considération.  But  this  opinion  appears 
to  hâve  been  given  upon  the  erroneous  assumption  that  Des- 
barats had  l'eceived  the  price  paid  on  the  sale  by  Foley,  viz. 
200,000  dollars,  from  the  appellants.  The  right  to  restitution 
of  the  price  is  independent  of  warranty  and  can  be  enforced, 
as  it  appears  to  theip  Lordships,  only  between  the  immédiate 
parties  to  a  sale.  Art.  1510  of  the  Code  declai'es  this  right  :  "  In 
like  manner,  when  there  is  a  stipulation  excluding  warranty, 
the  seller  in  case  of  éviction  is  obliged  to  return  the  price  of 
the  thing  sold,  unless  the  buyer  knew  at  the  time  of  the  sale 
the  danger  of  éviction  or  had  bought  at  his  own  risk."  By  the 
terms  of  this  article  it  is  only  when  warranty  is  excluded  the 
that  this  obligation  to  return  the  purchase  nioney  as  between 
the  immédiate  parties  to  the  sale  arises  ;  and  it  cannot,  thore- 
fore,  be  within  article  126,  C.  P.  C,  which  is  conlined  to  the 
case  of  warranties.  ïheir  Lordships  in  deciding  this  appeal 
are  dealing  only  with  the  action  brought  under  this  article 
against  Desbarats,  and  not  with  the  rights  (if  any)  which  the 
appellants  may  hâve  against  their  immédiate  vendor,  Foley, 
either  on  his  express  engagements  or  for  restitution  of  the 
price  paid  to  him.  One  other  point  remains  to  be  noticeci,  viz. 
the  contention  on  the  part  of  the  appellants  that,  although  it 
is  not  averred  iu  the  déclaration  that  the  license  of  the  Crown 
had  been  obtained,  the  grant  ought,  upon  demurrer,  to  oe 
assumed  until  the  contrary  was  shown  by  plea.  ïheir  Lord- 
ships cannot  agrée  in  this  view.  On  thtî  face  of  the  déclara- 
tion the  appellants  were  incorporated  by  the  law  of  a  foreign 
state,  and  were,  according  to  what  lias  been  already  decided, 
under  a  légal  disability  by  the  gênerai  law  to  acquire  lands  in 
Canada.  Assuming  that  this  disability  might  hâve  been  re- 
moved  by  a  license  from  the  (Jrown,  it  appears  to  their  Lord- 
ships that  it  was  for  the  appellants  to  show  it,  since  this 
license  was  essential  to  confer  on  them  the  légal  capacity  to 
purchase  and  to  maintain  the  action.  The  grant  also,  if 
obtained,  would  be  a  fact  peculiarly  within  their  own  knowi- 
edge,  and  ought,  according  to  a  reasonable  rule  of  pleading,  to 
hâve  been  averred  by  them.  This  pleading  point,  it  may  be 
observed,  is  entirely  beside  the  substance  of  the  case  ;  for 
there  can  be  no  doubt  that,  if  a  license  had  been  really  granted, 
the  appellants  would  hâve  appliedand  been  allowed  to  aniend 
their  déclaration  and  aver  its  existence.    In  the  resuit,  their 


'■  h' 


DE   LA   PROVINCE  DE  QUÉBEC. 


329 


Lordships  will  humbly  advise  Her  Majesty  to  affirm  the judg- 
ineiit  of  the  Court  of  Queen's  Bench,  and  to  disniiss  this 
iippeal  with  costs.  (1  R.  L,  p.  82  ;  13  J.,  p.  182  ;  15  J.,  p.  44  ; 
2  R.  L,  p.  623  ;  4  R  L.,  p.  645  ;  17  J.,  p.  275  ;  1  R.  C,  p.  120 , 
1!)  H.  J.  R.  Q.,  p.  244,  et  5  Law  R,  F.  G.,  p.  277) 


ACTION  NEGATOIRE.— QUESTIONS  MUNICIPALES. 

Couii  DU  Banc  de  la  Reine,  en  Appel, 

Montréal,  9  juin  1868. 

Présents  :  Duval,  J.,  Caron,  J.,  Drummond,  J., 
Bad«lev,  j, 

Edouard  Lemire,  appelant,  et  Gabriel  Courchêne,  intimé. 

Juyê:  1"  Que  la  preuve  qu'un  inspecteur  a  juridiction  et  qualité  pour 
agir  comme  tel,  lorsque  la  qualité  est  niée,  ne  peut  se  faire  que  par  la 
production  d'un  extrait  des  registres  de  la  municipalité,  constatant  que 
su  noiuination  a  été  légalement  faite  ;  et  que  la  preuve  verbale  qu'il  est 
reconnu  et  qu'il  agit  comme  tel,  est  insuffisante. 

2"  Que  l'ouverture  d'un  fossé  de  ligne  entre  deux  héritages  ne  doit 
(Hre  ordonnée  que  lorsque  c'est  le  meilleur  moyen  d'égoutter  ces  hé- 
ritages. 

S"  Que,  dans  l'espèce,  le  moyen  le  plus  avantageux  d'égoutter  les 
héritages  des  parties  était  la  confection  d'un  cours  d'eau  de  travers 
rt'plt'  par  un  procès-verbal. 

4"  Que  l'ordre  d'un  inspecteur  d'ouvrir  un  fossé  de  ligne  doit  être 
considéré  comme  un  jugement  établissant  une  servitude,  et  doit  être 
rendu  par  écrit,  de  manière  à  régler,  comme  un  procès- verbal,  la  dimen- 
sion et  le  parcours'  du  fossé  de  ligne. 

5"  Que  l'ordre  d'un  inspecteur  qui  ordonne  l'ouverture  d'un  fossé  de 
litriie,  lorsque  l'égout  de  l'héritage  a  été  réglé  d'une  autre  manière,  est 
illégal. 

()"  Que  tel  ordre  est  encore  illégal  lorsque  le  fossé  de  ligne  est  de 
nature  à  causer  du  dommage  à  l'une  des  parties. 

7"  Que  l'action  négatoire  est  le  recours  accordé  par  la  loi  jwur  se  pré- 
munir contre  le  jugement  d'un  inspecteur,  qui,  en  ordonnant  l'ouver- 
ture d'un  fossé  de  ligne,  a  commis  une  injustice,  soit  à  la  forme,  en  ne 
proci'iiant  pas  suivant  la  loi,  soit  au  fond,  en  ordonnant  des  travaux 
inutiles  et  dis[)endieux  ou  dommageables. 

Les  deux  parties  possèdent,  à  LaBaie,  des  héritages  voisins, 
dont  le  front,  le  long  du  chentin,  s'incline  et  forme  une  côte 
f|ui  KO  prolonge  tout  le  long  de  la  concession.  La  maison  et 
les  autres  bâtisses  de  l'appelant  sont  au  pied  de  cette  côte  ; 
la  maison  est  située  proche  de  la  ligne.  Dans  le  mois  d'août 
ISfiT,  les  inspecteurs,  Côté  et  Lemire,  ont  été  requis  par  un 
voisin  des  parties  pour  légaliser  un  cours  d'eau  naturel,  formé 
par  la  déclivité  des  terrains  et  traversant  les  terres  des  parties 
't  (le  leurs  voisins,  pour  aller  se  jeter  dans  une  petite  rivière 
<|ui  ilébouche  dans  le  fleuve  Saint-I.(aurent.  Les  inspecteurs. 
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npn^s  avoir  visité  les  lionx,  ont  dressé  un  procès- verlml  (|i)i 
légalisait  le  cours  d'eau  naturel  et  déclarait  que  le  cours  d'oui 
était  ainsi  légalisé,  sur  le  travers,  pour  égoutter  les  terres  des 
parties  y  concernées,  vu  (pi'il  était  difficile  de  les  égoutter  jiiir 
df>s  fossés  de  ligne,  les(juels,  à  cause  delà  position  particulièro 
des  lieux,  ])ouvaient  entraîner  deséboulenients  dans  la  côte  ot 
causer  des  dommages.  L'intimé,  qui  voulait  un  fossé  de  ligne, 
s'est  opposé  à  l'homologation,  par  les  jugea  de  poix,  de  ce  ])n> 
cès-verbal,  (pii  cependant  a  été  homologué,  et  par  les  juges  de 
paix  et  par  la  Cour  de  Circuit  saisie  d'un  appel  porté  par  l'in- 
timé. Ce  dernier  n'ayant  pu  réussir  à  faire  rejeter  le  procvs- 
verbal,  a  i"e(iui.s  un  insjieeteur,  du  nom  de  Lampron,  de  taire 
faire  un  fossé  de  ligne.  Cet  inspecteur  s'est  rendu  sur  les  lieux 
et  a  verbalement  dtjnné  un  ordre  général  d'ouvrir  un  fossé  de 
ligne  entre  les  héritages  des  parties,  ordre  que  l'intimé  s'est 
mis  à  exécuter,  en  enlevant  les  clôtures  et  en  creusant  la  pins 
grande  partie  du  fossé  de  ligne.  Sur  ce,  l'appelant  a  porté  la 
présente  action,  sous  forme  d'action  nëgatoire.  Les  allégués  de 
l'appelant  étnient  :  I*^  Que  l'intimé  n'avait  jamais  été  autorisé 
légalement  à  ouvrir  le  fossé  de  ligne  en  question,  et  (jue,  con- 
séquemment,  son  acte  était  illégal,  et  ses  travaux  une  enipiéo 
tation  sur  les  droits  et  la  propi'iété  de  l'appelant  ;  '4^  (ju'en 
supposant  que  l'intimé  aurait  été  autorisé  à  ouvrir  tel  fijsséde 
ligne,  par  un  inspecteur  ayant  juridiction  d'agir  comme  tel, 
l'onlre  de  l'inspecteur  était  illégal,  en  autant  1"  qu'il  était  voi- 
bal  ;  2"  qu'il  était  insuffisant  pour  créer  une  servitude,  parce 
qu'il  était  général  et  qu'il  n'étaVilissait  pas  la  mesure  et  reten- 
due de  cette  servitude  :  3"  (|u'il  n'avait  jamais  été  .signifié  à  l'ap- 
pelant ;  4*^  qu'il  contrecarrait  et  révoquait  les  dispositions  du 
procès-verbal  de  Côté  t>t  Lemire,  qui  avait  été  légalement  homo- 
logué et  qui  ordonnait  l'égout  des  héritages  des  parties  par  un 
cours  d'eau  de  travers  ;  S'""  qu'enfin,  en  supposant  que  l'intimé 
aurait  été  autorisé  légalement  à  ouvrir  le  fossé  do  ligne,  l'a])- 
])elant  devait  être  exempté  et  affranclii  de  cette  servitude, 
parce  (ju'elle  était  inutile,  dispendieuse  et  devait  l'exposer  à  des 
dommages  considérables.  A  cette  action,  l'intimé  a  plaidé  :  T" 
qu'il  avait  été  autorisé  légalement  à  ouvrir  le  fossé  de  ligne  en 
question  par  Louis  Lampron  Lacharité,  inspecteur  de  clôtures 
et  fossés  (le  laparoi.sse  de  8aint-Antoine-de-LaBaie,  et:  2*"' que 
le  fossé  de  ligne  ouvert  était  en  exécution  du  procès-verbal  de 
Côté  et  Lemire.  L'appelant  a  prouvé  à  l'enquête  :  1"  Que  le 
cours  d'eau  de  travers  était  bien  suffisant  pour  égoutter  les 
terres  des  parties,  et  que  le  fo.ssé  de  ligne  était  inutile  pour  cela  : 
2'-'  que  l'ouverture  du  fos.sé  de  ligne  annulait  les  disposifions 
du  procès- verbal,  en  attirant  l'eau  du  cours  d'eau  de  travers 
dans  le  fi\ssé  de  ligne  ;  3*^  qu'enfin  le  fossé  de  ligne  exposait 
l'appelant  à  des  dommages  considérables,  vu  que  les  crues  des 
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oaiix  pourraient  causer  des  éboulonients  dans  la  cAte  et 
ciitiiiîtior,  dans  leur  chute,  les  bâtisses  de  l'appelant.  L'intimé 
il  prouvé,  par  témoins,  que  Louis  Lainpron  Lacliarité  était 
iiispocteur  pour  LaBaie,  et  (ju'il  avait  autorisé  verbalement 
l'intimé  à  creuser  le  fossé  de  lifjne  en  <|uestion.  A  laudition, 
l'appi'lant  a  prétendu  :  1*^  Que  l'intimé  n'avait  pas  prouvé  que 
Louis  Lampron  Lacliarité  était  inspecteur,  et  avait  le  droit 
d'agir  comuie  tel  :  que  la  seule  preuve  léfjfale  était  la  produc- 
tion d'un  extrait  des  rerjistres  de  la  municipalité,  con."<ta- 
taiit  la  nomination  et  la  léjjfalité  de  la  nomination,  conformé- 
ment aux  sous-sections  21  et  22  de  la  section  20  du  cli.  24  de 
l'acte  municipal.  2*^'  Que  l'intimé  n'avait  pas  prouvé  (]u'il  avait 
été  aut(irisé  légalement  ;  que  l'ordre  verV)al  de  l'inspecteur,  en 
supposant  qu'il  aurait  été  donné,  était  insuffi.sant,  en  autant 
(|u'il  ne  réglait  pas  la  dimension  et  le  parcours  du  fo.ssé  ;  que 
l'or.lre  de  faii'e  un  fo.ssé  de  li<fne  créait  une  véritaVtle  servi- 
tu'lc  prédiale,  et  quune  .servitude,  <|ui  est  tcaijours  onéreuse, 
ni'  peut  être  créée  légalement  d'après  l'article  54Î)  du  Code 
Civil  (|ue  par  un  titre  écrit,  .sp'^cifiant  la  nature  et  l'étendue 
(le  cette  servitude  ;  que  l'ordre  d'un  inspecteur  ordonnant  des 
travaux  que  les  intéressés  refusaient  de  faire  volontairement, 
(•tait  nn  véritable  jugement,  réglant  les  droits  et  devoirs  i-es- 
poctifs  des  intéres.sés,  et  qu'un  jugement  verbal  (pli  n'était  pas 
consigné  par  écrit,  était  un  non-sens  ;  (pie  l'ordre  en  question 
il'  l'inspecteur  Lampron  révoquait  virtuellement  l(\s  disjyosi- 
tiitns  (lu  procès-verbal  de  C(Ué  et  Lemire  et  que,  conmic  un 
procès- verbal  ne  peut  être  révoqué  (]ue  par  un  autre  procès- 
vcrl)al.  conformément  à  la  .section  8(j,  cliap.  2(5  des  Statuts 
Hrt'oniius  du  B.  C,  cet  ordre  de  Lampron  Lacliarité  était  par- 
faitement illégal  ;  que  du  reste,  et  pour  toutes  les  raisons  ci- 
dessus  énoncées,  la  preuve  onile  de  tous  les  faits  de  la  détVîn.se 
était  parfaitement  illégale  et  que  l'intimé  à  cause  de  c(îla  se 
trouvait  sans  preuve  juridique  ;  S*"'  (|u'entin  en  supposant 
toutes  les  raisons  ci-dessus  énoncées  mal  fondées  en  droit,  l'ap- 
pelant devait  réu.ssir  sur  le  fond  ;  tju'il  avait  été  prouvé,  au- 
ilelii  lie  tout  dinite,  (pie  l'ouverture  du  fossé  de  ligne  en  ques- 
tion était  inutile,  dispendieuse  et  surtout  exp(xsait  l'apjjelant 
à  lies  dommages  C(msi(lérables  ;  (]ue,  comme  il  n'y  avait  pas 
'lappi'l  de  la  décision  d'un  inspecteur  (pli,  en  vertu  d(!  la  sec- 
tion '.]]  de  l'acte  d'agriculture,  ordonnait  l'ouverture  d'un 
fossé,  il  devait  y  avoir  un  recours  contre  une  injustice  (pie 
l'onnni'ttait  cet  inspecteur  par  une  décision  absurde  et  par- 
tiale ;  (|ue  ce  recours  ne  pouvait  être  que  l'action  négatoire. 
I)e  son  c(''>té  rap[)ela.nt  prétendait  (pie  l'on  pouvait  faire  preuve 
par  témoins  qu'un  inspecteur  était  reconnu  et  agis.sait  publi- 
■luenient  comme  inspecteur,  et  (pie  cette  j)reuve  était  suttisante 
pour  inférer  la  juridiction  :  que,  par  la  section  31  de  l'acte  d'à- 
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griculture,  l'inspecteur  avait  seul  juridiction  pour  ordonner 
un  fossé  de  ligne  et  que  la  loi  n'exigeait  pas  que  cet  ordre  fût 
par  écrit;  (jue  l'on  ne  pouvait  se  pourvoir  par  une  action 
négatoire  devant  la  Cour  Supérieure  pour  faire  reviser  et 
mettre  de  côté  la  décision  d'un  inspecteur  sur  le  principe  (|ue 
cette  décision  est  erronée  et  ordonne  des  travaux  inutiles  et 
impropres. 

La  Cour  Supérieure  de  Richelieu  a  adopté  les  vues  de  la 
défense,  et,  en  prononçant  le  jugement,  le  savant  juge  Lokax- 
(JER  a  remarqué  :  "Que,  bien  qu'il  n'approuvait  pas  la  décision 
de  l'inspecteur,  il  ne  croyait  pas  cju'il  put  maintenir  l'action  de 
l'appelant,  laquelle  demandait,  de  piano,  la  cassation  de  la 
décision  de  l'inspecteur,  et  concluait  à  ce  que  le  demandeur 
fut  affranchi  de  l'ordre  donné  par  cet  inspecteur  ;  que  la  sec- 
tion 31  <le  l'acte  d'agricultvire  donnait  positivement  à  l'inspec- 
teur, seul,  juridiction  pour  faire  faire  les  fossés  de  ligne  ;  (ju'il 
ne  pouvait  substituer  son  jugement  à  celui  de  l'inspecteur,  et 
qu'en  le  faisant  il  croirait  faire  un  acte  de  législation  ;  que  aur 
les  autres  points  de  la  cause,  il  adoptait  les  vues  de  la  défense." 

Le  jugement  a  été  rendu  dans  les  termes  suivants  :  "  La 
"  cour,  considérant  qu'il  est  établi,  par  la  preuve,  que  c'est 
"  en  vertu  de  l'ordre  donné  à  cet  effet  par  un  inspecteur  de 
"  clôtures  et  fossés,  savoir  Louis  Lampron  Lacharité,  le(|uel, 
"  par  le  chapitre  26  des  Statuts  Refondus  du  Bas-Canada, 
"  était  à  ce  faire  autorisé,  que  le  fossé  de  la  ligne  dont  se  plaint 
"  le  demandeur  a  été  creusé  par  le  défendeur,  et  que  le  défen- 
"  deur  ne  pouvait  être  recherché  par  la  présente  demande, 
"  ainsi  qu'il  l'a  été  ;  l'ordre  dudit  inspecteur  étant  sa  justifica- 
"  tion  légale,  a  débouté  et  déboute  le  demandeur  de  son  action, 
"  avec  dépens." 

L'appelant  a  porté  appel  de  ce  jugement  devant  la  Cour  du 
Banc  de  la  Reine  qui  a  infirmé  celui  de  la  Cour  Supérieure. 

En  prononçant  le  jugement,  le  juge  Cakon,  s'est  expri- 
mé comme  suit  :  "  Plusieurs  témoins  ont  été  entendus  de 
part  et  d'autre,  et  plusieurs  documents  ont  été  produits  et 
prouvés,  et,  surtout,  le  procès-verbal  invo(|ué  pai*  l'appelant, 
fait  par  les  inspecteurs  Colbert  Côté  et  Hyacinthe  Leniire. 
Sans  entrer  dans  le  détail  de  cette  preuve,  qui  est  impri- 
mée au  factum,  il  me  paraît  clairement  établi  que  l'inti- 
mé n'a  pas  justifié  sa  défense,  ni  en  fait,  ni  en  droit.  En  fait, 
il  n'a  pas  prouvé  la  qualité  d'inspecteur  qu'il  donne  à  Laclia- 
l'ité,  qualité  spécialement  niée  par  le  demandeur  ;  à  peine 
prouve-t-il  même,  par  la  preuve  verbale,  que  l'ordn;  qu'il 
invoque  ait  été  donné  par  l'inspecteur  ;  preuve  qui,  du  reste,  est 
illégale  ;  mais,  surtout,  la  preuve  faite  par  l'intimé  démontre 
que  les  travaux  dont  se  plaint  l'appelant,  loin  d'être  en  e.xé- 
cution  du  procès-verbal,  ont  jjour  effet  d'en  entraver  les  dispo- 
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sitidiis.  Ainsi  la  preuve  de  l'intimé  est  partie  insuffisante  et 
ilk'jj;îile  et  partie  contraii'e  à  ses  prétentions.  De  son  côté,  le 
ileiiian<leur  me  paraît  avoir  prouvé  tout  ce  qu'il  allègue  en 
SOI)  action,  et  cela  d'une  manière  suffisante  pour  lui  donner 
fjiiii  de  cause.  Par  sa  preuve,  il  établit  que  l'égout  des  liéri- 
iix^fi's  dos  parties  a  été  régulièrement  et  légalement  réglé  au 
moyen  du  procès- verbal,  le(|uel  homologué  et  confirmé  sur 
l'appel,  ne  pouvait  être  mis  de  côté  que  par  un  autre  procès- 
verlial,  et  nullement  par  un  ordre  verbal,  de  la  nature  de  celui 
(|u'iiivoque  l'intimé.  Cette  raison  suffit  pour  donner  gain  de 
cause  à  l'appelant.  La  contestation  entre  les  parties  était 
ié<,'alement  réglée  parle  procès-verbal.  Lacharité,  fut-il  prouvé 
(|u'il  était  inspecteur  ayant  juridiction  dans  l'endroit,  ne  pou- 
vait pas  sommairement,  au  moyen  d'un  ordre  verbal,  détruire 
l'effet  du  pi'ocès-verbal  (jui  était  passé  en  force  de  chose  jugée 
entre  les  parties.  Mais,  indépendanunent  de  cette  objection 
qui,  suivant  moi,  est  fatale,  un  fait  qui  ressort  de  l'enquête 
(le  l'appelant,  c'est  que  les  dispositions  du  procès-verbal  qu'il 
iiiv()(|ue  sont  justes  et  raisonnables,  et  règlent,  entre  les  par- 
ties, la  question  de  l'égout  de  leurs  terres,  de  la  manière  la 
plus  avantageuse,  la  seule  qui  soit  praticable  et  sans  danger 
pour  l'appelant.  Un  fossé  de  ligne  ne  peut  être  établi  que 
lors(jue  c'est  le  moyen  le  plus  convenable  d'égoutter  les  terres 
contigiies.  Mais,  dans  le  cas  actuel,  tous  les  témoins  s'accor- 
dent à  dire  que  les  travaux  de  l'intimé  auront  l'etïet  de  ren- 
vp''ser  les  bâtisses  de  l'appelant,  que  le  mode  suggéré  par  le 
procès-verbal  est  plus  convenable  que  l'autre,  et  que,  de  fait, 
il  y  a  malice  de  la  part  de  l'intimé.  Or,  l'appelant  ne  pouvait 
se  pourvoir  contre  pareille  injustice  que  par  l'action  négatoire 
qu'il  a  portée.  Je  suis  donc  avis  que  le  jugenu^nt  est  erroné. 
Le  seul  motif  sur  lequel  il  est  fondé,  savoir  l'ordre  donné  par 
Lacharité,  en  vertu  duquel  les  travaux  ont  été  exécutés,  n'est 
ni  légalement  prouvé,  ni  légal  dans  sa  forme  et  au  mérite, 
parce  que  c'est  lui  supposer  un  effet  qu'il  ne  peut  avoir;  celui 
(l'ordonner  verbalement  des  travaux  onéreux,  de  mettre  de 
côté  un  procès-verbal  homologué,  et  d'ordonner  des  travaux 
inutiles,  dispendieux  et  dommageables.  L'action  aurait  dil  être 
maintenue,  et  défense  faite  à  l'intimé  de  continuer  les  travaux 
commencés.  Le  jugement  de  cette  cour  ordonne  à  l'intimé  de 
remettre  les  lieux  dans  leur  état  primitif,  antérieur  à  la  voie 
de  fait  ;  ordonne,  de  plus,  que  le  procès-verbal  de  Côté  et  Le- 
mire  sera  exécuté,  suivant  sa  forme  et  teneur,  et  que  l'égout 
des  terres  des  parties  se  fera  à  l'avenir  en  la  manière  réglée 
au  procès-verbal.  Quant  aux  dommages,  il  n'y  en  a  pas  eu 
de  prouvés  ;  cependant  nous  en  accorderons  de  peu  considé- 
rables en  punition  de  la  voie  de  fait." 
Ci-suit  le  jugement  eu  appel  :  "  La  cour,  considérant  que,  lors 
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dt'8  voies  (lo  fuit  dont  se  plaint  rappelant,  et,  lon^'teinps  avant, 
savoir  dès  le  «;in(j  août  18(57,  legout  de  la  portion  des  terres 
des  parties  qui  a  donné  lieu  au  présent  litiye,  était  et  avait 
été  refilé  par  tin  procès- verbal  de  cette  date,  t'ait  par  Collicrt 
Côté  et  Hyacinthe  Leniire,  inspecteurs  <le  cl»')tures  et  fossés 
pour  la  localité  où  sont  situées  lesdites  terres,  ledit  prucès- 
verlnvl  dûment  homologué  et  confirmé,  nonobstant  les  oppo- 
sitions réitérées  de  l'intimé;  considérant  que,  par  le  ])i()c<''s- 
verbal,  il  est  ordonné  (pie  ladite  portion  de  terre  sera  éguiit- 
tée  dans  le  cours  d'eau  traversant  lesdites  terres,  et  non  nu 
moyen  du  fossé  de  ligne  (|Ue  réclame  l'intimé,  vu  (]ue  ce  fossé 
<le  ligne  serait  inutile,  dispendieux  et  dommageable  à  l'appe- 
lant ;  considérant  que  c'est  en  violation  tle  ce  procès- verbal,  et 
non  en  exécution  d'icelui,  ainsi  que  l'a  erronénient  piéti-mlu 
l'intimé,  qu'il  a  commencé  à  creuser  ce  fossé  de  ligne,  (pii  lui 
avait  été  refusé  par  les  inspecteurs,  et  t|u'à  cet  ettet  il  u 
abattu  les  clôtures  connuunes  entre  les  parties,  et  fait  et  cuui- 
mis  les  autres  actes  et  voies  de  fait  dont  se  plaint  l'appelant; 
considérant  que  les  procéd  !.s  de  la  part  de  l'intimé  ne  sont 
nullement  justifiés  par  l'ordre  verbal  par  lui  invoqué,  qui 
aurait  été  donné  par  Lampron  Lacharité,  lequel,  sous  les 
circonstances,  n'avait  aucun  droit  de  donner  tel  ordre,  ((UhikI 
même  il  aurait  été  inspecteur  de  fossés  et  clôtures  pour  lu 
localité,  qualité  qui  lui  a  été  donnée  et  qui  n'est  pas  sutRsaïu- 
ment  prouvée  ;  considérant  que  le  procès-verbal  de  Côté  et 
Lemire  ne  pouvait  être  mis  de  côté  que  par  un  autre  procès- 
verbal,  fait  avec  les  formalités  voulues,  et  qu'il  est  faux  (pie 
les  prétendus  tra\aux  de  l'intinié  aient  été  faits  en  exécution 
du  procès- ver  bal,  mais  qu'au  contraire,  ils  l'ont  été  en  violation 
directe  du  procès-verbal,  sans  droit  ni  autorité  quelconques, 
et  sont  en  réalité  une  empiétation  sur  la  propriété  de  l'ajipe- 
lant  ;  considérant  ()ue,  pom*  ces  raisons,  dans  le  jugement  dont 
est  appel,  de  la  Cour  Supérieure,  siégeant  dans  la  ville  île 
Sorel,  en  date  du  vingt-cinq  janvier  1808,  qui  renvoie  l'action 
de  l'appelant,  il  y  a  erreur,  casse  et  annulle  ledit  jugement, 
et,  procédant  à  juger  connue  aurait  dû  le  faire  la  cour  de 
première  instance,  maintient  ladite  action  ;  fait  défense  à  l'in- 
timé de  continuer  les  travaux  qu'il  a  conmtencés  ;  lui  ordonne 
de  remettre  les  lieux  dans  l'état  où  ils  étaient  auparavant,  et 
ce,  sous  (piinze  jours  de  la  signification  du  présent  jugement, 
sinon,  permis  à  l'appelant  de  le  faire  faire,  aux  frais  Je  1  in- 
timé ;  déclare  ([Ue  le  procès- verbal  de  Côté  et  Leniire  sera  suivi 
et  exécuté,  jusqu'à  révocation  légale,  dans  sa  forme  et  teneur  ; 
que  l'égout  des  terres  des  parties  se  fera  à  l'avenir  en  la 
manière  réglée  au  procès- verbal  ;  et  pour  les  voies  île  fait 
commises  conaiu'  susdit,  la  cour  condamne  l'intimé  à  payer  à 
l'appelant,  par  forjjie  do  donnuages,  la  somme  de  dousic  pias- 
tres." (1  R  L,  p.  158) 
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OPPOSITION  A  FIN  DE  DISTRAIRE. -PROCEDURE. 

Coi  i;  Di'  Banc  de  i.a  Reine,  en  Appel, 

Montréal,  «juin  180!». 

Conun  DuvAL,  Cauon,  Monk,  McKav  et  Johnson,  JJ. 

Catiiehine  Kelly,  appelante,  «lét'endereHse  en  cour  intérieure, 
cl  Le  Maiue  et  le  Conseil  de  la  Ville  de  Sokel,  inti- 
luéH,  opposants  en  cour  inférieure,  d  IjA  Bani^L'E  DU 
Peuple,  intimée,  intervenante  en  cour  inférieure. 


Li;  .lur JE  Cauon  :  L'ininieuMe  de  l'appelante  a  été  saisi  à 
la  ])oursuite  des  noniinés  McKay.  La  corporation  d*;  Sorel, 
prétciwlant  que.  dans  cet  immeuble  .saisi,  était  compris  une 
pintie  d'une  ruelle  pal)li(|Ue  appartenant  à  la  municipalité,  a 
fait  opposition  à  Hn  de  distraire,  pour  réclamer  cette  partie. 
La  HaiH|ue  du  Peuple,  qui  avait  vendu  cet  immeuble  au  mari 
lie  l'appelante,  est  intervenue  dans  la  cau.se  et  a,  de  suite, 
conte.'^té  l'opposition.  Issue  a  été  jointe,  par  la  corporation,  sur 
cette  conte.station.  Témoins  ont  été  entendus.  Jugement  inter- 
locutoire a  été  rendu,  ordonnant  la  nomination  d'un  arpenteur 
pour  faire  rapport  à  la  cour.  Après  tout  cela,  les  parties  con- 
testantes se  sont  entendues,  la  banfpie  et  la  corporation  ont 
rcspcctivenient  Hic^né  des  consentements  et  admission.s,  é(|ui- 
valaut  à  \ine  confession  de  la  part  de  la  lianipie  (pie  les  pré- 
tentions de  la  corporation  étaient  bien  fondées,  et,  en  consé- 
(jUeMco,  jugement  final  a  été  rendu,  accordant  les  conclusions 
de  l'opposition  de  la  corporation,  (piant  à  la  distraction  qu'elle 
ileuunulait  et  la  démolition  d'un  quai  fai.sant  partie  (le  l'im- 
iiieuble  saisi,  avec  dépens  contre  la  ban(iue  contestante.  Le 
fait  est  que  ce  jugement  diminue  de  beaucoup  la  valeur  de 
riiiiuieable  de  l'appelante.  Cependant,  toutes  les  procédures 
qui  ont  eu  lieu  sur  l'opposition,  y  compris  la  production  de  cette 
opposition,  l'intervention  de  la  banque,  la  preuve  faite,  l'inter- 
locutoire rendu,  les  admissions  et  les  consentements  donnés, 
tout,  absolument,  a  été  fait  sans  notification  aucune  à  la  partie 
saisie,  savoir  l'appelante,  laquelle  prétend  (|ue,  quoiqu'elle  eût 
t'ait  défaut  sur  la  demande  principale,  elle  n'en  avait  pas  moins 
droit  d't'^tre  notifiée  de  l'opposition,  de  l'intervention,  de  la  con- 
testation et  de  tout  ce  qui  s'en  est  suivi.  Tel  est  le  sujet  de  son 
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présent  appel,  qui  ne  touche  pas  à  la  question  du  Itieii  jufr,''. 
Elli^  préten»!  (pie  le  juj^enient  doit  êtie  intiriné,  pour  la  raison 
uni(|Uo  «lu  défaut  do  notification  (pii  vient  d'êtn;  nientioiiru''. 
De  la  part  de  l'appelante,  il  a  été  cité  nombre  d'autoritt's,  pour 
établir  que  la  partie  saisie  a  intérêt  et  a  droit  aussi  d'être 
notifiée  des  oppv)sitions  produites  à  la  vente  des  olyets  saisis 
sur  elle.  Les  autorités  nie  paraissent  raisonnables  et  appli- 
cables à  l'espèce.  (Juyot,  Kep.  de  iJurisp.,  v*-'  Opposition; 
1  Héricourt,  V%'nte  des  iuuneulilcs,  page  825:  1  Fij^eau,  729; 
5  Carré,  page  75  ;  Code  de  Procédure  civile,  art.  5(S(i,  ,587, 
()5I,  65.S  ;  M4iènie  règle  de  Pratique,  C.  S.  Les  citations,  et  aussi 
le  l»on  sens,  me  paraissent  s'accorder  pour  dire  que  l'appelante 
a  droit  de  se  plaindre  du  procédé  adopté  à  .son  préjudice,  t.'t 
sans  son  intervention.  C'est  justement  parce  qu'elle  avait  fait 
défaut  dans  la  cause  pnncii)ale,  qu'elle  aurait  dû  être  notitiéo 
quant  à  tout  ce  (pli  regardait  l'opposition.  Quel  droit  avait  lu 
Banque  du  Peuple  de  renoncer  à  une  partie  de  .son  innucnble, 
et,  surtout,  h  la  démolition  d'un  quai,  sans  leqiud,  d'après  Ih 
preuve,  la  valeur  de  la  propriété  est  grandement  diiniinuV. 
Quand  même  le  jugement  serait  bon  et  correct,  il  ne  peut  être 
approuvé,  rendu  S(jus  de  pareilles  circonstances.  L'intérêt  ie 
l'appelante  est  évident.  Plus  sa  propriété  sera  détériorée,  au 
moyen  de  hi  distraction  ordonnée,  moins  elle  paiera  de  ses 
créanciers,  et  plus  elle  demeurera  chargée  envers  eux.  Le 
jugement  doit  donc  être  infirmé;  ordre  doit  être  donné  que  le 
dossier  .soit  renvoyé  à  la  Cour  Supérieure,  pour  que  les  notifi- 
cations re(]uises  soient  faites  à  l'appelante  et  toutes  les  procé- 
dures qui  ont  eu  lieu,  depuis  la  production  de  l'opposition, 
doivent  être  déclarées  nulles. 

Le  juge  Mackay  :  Il  est  de  règle  certaine  que  le  jugement 
qui  intervient  sur  une  contestation  unie  (ditre  certaines  par- 
ties dans  la  cause  ne  peut  valoir  (ju'entre  ces  parties  ;  c'est  le 
cas  actuel.  L'appelante  n'a  pris  aucune  part  dans  la  contesta- 
tion soulevée  et  ensuite  arrangée  entre  la  Banque  du  Peuple 
et  la  corporation  de  Sorel,  et  cependant,  le  jugement  dont  est 
appel  maintient  l'opposition  des  opposants,  sans  que  la  cour, 
qui  l'a  rendu,  se  .soit  occupée  de  savoir  si  l'appelante  avait  quel- 
que cho.se  à  dir<^  à  l'encontre  de  cette  oppo.sition.  Le  jugement 
doit  être  maintenu  entre  les  parties  intimées,  qui  seules  y  ont 
participé,  mais  doit  être  déclaré  non  avenu  (juant  à  l'appe- 
lante. Cependant  chaque  partie  paiera  ses  frais.  La  raison  en 
est  que  bien  tpie  l'appelante  avait  à  la  rigueur,  le  droit  d'être 
notifiée  réulièrement  de  tous  les  précédés,  il  est  certain  que, 
étant  dans  la  cause,  elle  n'a  pu  ignorer  ces  procédé.s.  KHe 
aurait  dû  déclarer  qu'elle  contestait  l'opposition.  Son  silence 
équivalait  presijue,  pour  les  autres  parties,  à  un  consentement 
que  le  jugement  fut  rendu  comme  il  l'a  été. 
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Voici  l'arrêt:  "  Lji  cour,  coiiHJdérant  que  le  ju^eiiieiit  dont 
l'st  appel  en  date  du  MO  juin  lîSOM,  tout  en  pronon(,'ant  sur  le 
inériti'  de  l'opposition  des  intimés,  le  maire  et  le  conseil  de  la 
ville  de  Sorel,  a  ju^é  la  contestation  liée  entre  les  intimés, 
seulement,  savoir  entre  le  maire  et  le  conseil  do  la  ville  de 
Sorel,  opposants  en  cour  inférieure,  et  la  Bancjue  du  Peuple, 
intervenante,  à  laipielle  contestation  1  appelante  n'a  pas  été 
jiurtie,  quoique  pleinement  intéressée  dans  la  nuitière  qui  fai- 
sait la  luise  de  l'opposition,  vu  (|ue  la  rue  et  partie  de  la  mai- 
son et  du  quai  dont  il  est  (piestion  sont  saisies  sur  l'appidante, 
à  la  poursuite  des  demandeurs,  Josepli  Mackay  H  al.,  dans  la 
cause  où  elle  était  défenderesse  ;  considérant  (jue,  dans  la 
cour  inférieure,  l'appelante  aurait  dû  être  notifiée  ou  appelée, 
[tour  déclarer  si  elle  entendait  admettre  ou  contester  l'opposi- 
tion ilesdits  "  Le  n)aire  et  le  conseil  de  la  ville  de  Sorel,  "  niais 
(|u'e'.le  ne  l'a  pas  été,  et  qu'elle  n'a  pas  eu  d'avis  de  l'opposi- 
tion :  considérant  que,  depuis  la  production  de  l'oppositicm  en 
cour  inférieure,  tous  les  procédés  subsécjuents  à  icelle  ont  été 
faits  san«  égard  à  l'appelante,  et  cela  contrairement  aux  rendes 
(le  pratique  dv.  la  cour  supérieure  et  à  la  loi  ;  considérant  (jue 
la  cour  inférieure  a  adjugé  sur  des  droits  de  propriété  très 
importants  pour  l'appelante,  sans  (|ue  cette  dernière  en  ait  été 
notitiée,  et  que  ce  jugement  doit  être  considéré  connne  rcs 
inff'r  tiliofi  (ictd,  vis-à-vis  de  l'appelante  ;  considérant  (jue 
rappelante  a  droit  d'être  admise  à  contester  l'opposition  dans 
la  cour  supérieure  du  district  de  Richelieu,  et  doit  encore  être 
aihnise  à  ce  faire,  si  elle  le  juge  à  propos,  sur  sa  propre  motion, 
ou  sur  les  procédés  à  être  adoptés  par  ou  contre  elle,  confor- 
iiiéinent  aux  errements  de  la  cause  et  à  la  prati(|Ue  de  la  cour 
supérieure  ;  considérant  que,  en  raison  des  prémisses,  les  pro- 
cédés de  la  cour  inférieure,  Hubsé(iuents  à  la  production  de 
l'opposition  des  intimés  "  Le  maire  et  le  conseil  de  la  ville  de 
Sorel  ",  doivent  être  considérés  comme  non  avenus,  et  d'aucun 
effet  contre  l'appelante,  et  que  le  dossier  doit  être  remis  à  la 
cour  inférieui-e,  pour  l'adoption  entre  les  parties  de  tels  procé- 
Jt's  (|ue  de  droit  sur  l'opposition  ;  la  cour,  en  autant  que  le 
jiigeiiii'iit  dont  est  appel  peut  concei'ner  ou  affecter  les  droits 
'1'  I  i|      '"Mte,  met  de  côté  ledit  jugement,  et  le  déclare  nul  et 

nulle  \  alfur,  comme  étant  ras  Inter  uUos  acfn  vis-u-vis  <le 

ili|ielante  ainsi  (jue  tous  'es  procédés  subsécpients  à  la  pro- 

'luction  d(       )pposition,  et  ordonne  la   reprise  des  procédés  t  n 

cour  inférieure,  savoir  entre   l'appelante  et   les  intimés   "  Le 

i!  >ire  et  le  conseil  de  la  ville  de  Sorel,"  tlepuis  la  date  de  la  pro- 

K'tion  de  l'opposition  en  cour  inférieure,  conformément  aux 
irieinents  de  la  procé'ure  et  à  la  pratique  de  la  cour  supé- 
,  Heure,  et  ordonne  (|ue  le  dossier  soit  remisa  la  cour  supérieur.-, 
le  district  de   Richelieu,  pour  y  être  adoptés 
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entre  l'appelante  et  les  intimés,  "  Le  maire  et  le  conseil  de  la 
ville  (le  Sorel  "  et  tous  autres  y  concernés,  tels  procédés  nue 
de  droit."  (1  R.  L.,  p.  167) 


DIBTIUBUTION  DES  DENIERS  D'UN  INSOLVABLE  RESIDANT  A 

L'EÏRANOER. 

Cour  de  Revision,  Montréal,  30  avril  l.SG!,», 

Corani  Mondelet,  Berthelot,  Cealdry,  JJ. 

Tue  Canadian  Inland  Steam  Navigation  Co.,  denifiiide- 
resse,  vu  The  Columbian  Insurance  Co.  of  New  Youk, 
défenderesse,  et  La  Banque  de  Montréal  et  al.,  tiers- 
saisis  ;  et  Bexagale  Lei'FINGWELL  et  al.,  intervenant»*,  </ 
George-A.  Osgood,  intervenant  par  rcîpiise  d'instance. 

Jugé  :  Que  îles  deniers  appartenant  (t  ui;  défendeur  insolvable,  il'aprp.s 
la  loi  des  Ktat^-Unis,  et  dont  les  biens  >*ont  en  liquidation  aux  Ktat- 
Unis,  ces  deniers  saisis  sur  nn  jugement,  eten  vertu  d'un  bref  d'exéciiiioii 
de  nos  i'oursde  jnstiee,eiitro  les  mains  de  tierces  jKîrsonniw  résidantilms 
cette  pr  (vineo,  îoivent  être  distribués  par  la  cour  qui  a  émané  le  bn'IMe 
saisie,  suivant  les  lois  de  ce  pay;*,  et  non  suivant  le.«  loisdes  Etats  l'ni-, 

MoNDKLET,  .T.  :  Appel  d'un  juj^ement  rendu  par  la  Cour  Su- 
périeure de  Montréal  (MoNK,  J.)  le  30  mai  1868,  renvoyant 
l'intervention.  La  >|Uestion  en  litige  est  la  même  que  celle  f|ui 
a  été  décidée,  hu  terme  dernier,  dans  la  cause  le  Stceh'  rt  ni. 
and  The  Colunthiaii  liLnu-aiire  Company  of  Neiv-Y<>rh\{'i\vs 
mêmes  parties  que  dans  la  présente  cause.  Les  intervenants, 
«pli  sont  syndics  à  New-York,  constitués  tels  en  vertu  <le  la 
loi  de  l'Etat  de  New-York,  prétendent  avoir  droit  de  ntinr 
l'argent  et  tous  les  bien.-  de  la  défenderesse  in.solvatile,  en 
vertu  de  la  loi  de  l'Etat  de  New-York,  dont  les  biens  sont 
liquidés  à  New-York  par  ses  syndics,  les  interven.ints  ;  losdits 
biens  et  arjjent  de  la  tléfendere.sse,  saisis  entre  les  mains  et  la 
possessiim  des  tiers-saisis,  les()U«ds  ont  fait  leur  déclanitioii 
en  cette  caust'.  Les  intervenants  prétendent,  de  plu.s,  (jue  la 
distribution  des  deniers  de  la  défenderesse,  .saisis  en  cette 
cause,  doit  se  faire  à  New- York,  et  conformément  aux  lois 
de  New-York,  à  cause  de  l'état  d'insolvabilité  de  la  défende- 
resse comme  susdit.  Par  son  jugement  dans  cette  cause, 
comme  dans  la  cause  de  Steele  sus-mentionnée,  la  Cour  Supé- 
rieure a  affirmé,  et  maintient  le  principe  que  les  deniers,  bleus 
et  effets  de  la  défenderes.se,  saisis  en  cette  cause,  doivent,  |vu' 
la  loi,  être  distribués  par  la  Cour  Supérieure,  en  suivant  les 
procédés  d'usage  et  d'après  les  lois  de  la  province  de  (^uélicc.  « 
L'intervention  a  été  déb<jutée  et  la  saisie  déclarée  bonne  et 


»M 


DE   LA    HKOVINCK    DE   yi'ÉKEC. 


839 


valiihle.  Nons  sumiues  d'opinion  (|Ue  le  jugement  dont  est 
iippcl  est  correct  Les  deniers  sont  devant  cette  cour  et  doivent 
(Hiv  distribués  par  elle  de  la  même  manière  que  se  font  les 
autres  distributions.  Nous  sonmies  chargés  d'administrer  les 
lois  de  la  province,  et  non  celles  des  Etats-Unis.  Le  jugement 
dont  est  appel  doit  être  continué.  (1  R.  L.^  p.  190) 


PAIEIENT.-BILLET  PROMISSOIRE. 

Cour  i>e  Rev!s;  w,  Montréal,  30  avril  1869. 
Coram  Mondelet,  TokRANCE,  Beaudry,  JJ. 
Alhekï  CiiapmaN  vh  Robert  MacPhke  et  al. 

Jui/ê  :  Qu'un  billet  dont  on  demanda  le  paiement  dans  cji  pjiys  doit 
('■tro  payé  en  arjrent  ayant  rours  en  Canada,  quand  même  le  liillet  serait 
ilalé  d'un  i)ay.s  étranger. 

Movdef.ET,  J.  :  L'action  du  demandeur,  fondée  sur  un  billet 
|iniinissoire,  a  été  déboutée  par  un  jugement  de  la  (>)ur 
Suiiérioure  de  Bedford  (Johnson,  J.),  rendu  le  23  octobre 
bS(iS.  Les  défendeurs  ont  consenti  un  billet  promissoire  daté 
à  Rouse's  Point,  le  15  mars  18G2,  par  letjuel  ils  promirent 
[layor,  conjointement  et  solidairement,  à  A.  Chapman,  le 
dt'inandeur,  ou  à  son  ordre,  $iSl4,  avec  intérêt  au  taux  de  neuf 
par  cent  par  an.  Le  demandeur,  n'ayant  pas  d'argent  en  mains, 
a  donné  à  un  des  défendeurs,  pour  payer  le  montant  convenu 
connue  considération  du  billet,  un  ordre  ou  chèque  sur  le  shérif 
(lu  district  de  Bedford,  (jui  était  tlébiteur  île  deniers  apparte- 
iiiiut  au  demandeur.  Le  chè(jue  a  été  acce|)té  par  le  shérif,  et 
rar<f('nt  payé  par  ce  dernier  au  défendeur,  porteur  du  chè(|ue, 
l'Ti  argent  courant  du  Canada.  Lorsque  le  billet  est  devenu  dû, 
un  avocat  d'Albany,  dans  l'Etat  de  Vermont,  un  des  Etats-Unis 
d'Aniéri(|ue,  se  rendit,  de  la  part  d«.'S  défendeurs,  à  Xelsonville, 
où  réside  le  demandeur,  et  où  l'argent  avait  été  donné,  et  oH'rit 
(les  !j;reeid>acks  au  demandeur,  pour  payer  le  montant  dû  sur 
lu  billet.  Le  denuindeur  a  refusé  le  paiement  en  greenbacks, 
l't  a  exigé  de  l'argent  ayant  cours  légal  en  Canada.  Il  n'y  a 
pas  do  preuve  qui  fasse  connaître  quelle  espèce  de  greenbacks 
Il  été  oHerte  ;  c'est-à-dire,  qu'il  n'est  donné,  par  la  preuve,  au- 
t'iinc  description  des  greenbacks,  quant  à  leur  valeur,  leur 
nombre  et  leur  montant.  L'avocat  qui  les  a  offerts  a  donné 
son  opinion,  comme  avocat,  (jue  los  greenbacks  offerts  consti- 
tuaient un((  offre  légale,  a  lefful  ^'in/f;r,  d'après  la  loi  des  Etats- 
l'iiis,  sans  spécifier  (|u'il  en  était  <le  même  d'après  la  loi  de 
1  Etat  de  New -York  d'où  le  billet  est  daté,  vi/.  Kouse's  Point 
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qui  est  clans  l'Etat  de  New- York.  Ce  fait,  si  d'aucune  impor- 
tance dans  la  cause,  aurait  dû  être  prouvé  par  un  avocat  de 
l'Etat  de  New-York.  A  part  cela,  il  n'y  a  pas  de  preuve  (|Uu 
les  billets  qui  avaient  été  ainsi  offerts  par  l'avocat  d'Albany 
sont  les  mêmes  (|ue  ceux  déposés  entre  les  mains  du  protoiio- 
taire  de  la  Cour  Supérieure,  qui  a  jugé  cette  action.  La  ques- 
tion à  décider,  dans  le  cas  actuel,  est  de  savoir  si  les  dét'en(ltui\s, 
qui  ont  reçu  de  l'argent  ayant  cours  en  Canada,  le  IS  iiinrs 
1H62,  à  Nelsonville,  ont  droit  de  payer  le  billet  en  greenliacks 
an  demandeur  (jui,  à  cause  de  l'escompte,  se  trouverait  à  sup- 
porter une  perte  assez  considérable.  Nous  sommes  d'opinion 
que  l'argent  reçu  par  les  défendeurs  étant  de  l'argent  ayant 
cours  en  Canada,  ces  derniers  sont  tenus  de  rembourser  de 
l'argent  ayant  cours  en  Canada.  Ceci  doit  avoir  lieu  dans  le 
cas  où  le  billet  piomissoire  a  été  fait,  daté  et  signé  à  llouse's 
Point,  comme  dans  le  cas  où  il  aurait  été  daté,  fait  et  signé  en 
Canada,  ou  fait  et  signé  en  Canada,  et  daté  à  Rouse's  Point. 
Ce  qui  doit  déterminer  la  décision  d'un  pareil  cas  est  la  preuve 
du  lieu  réel  où  la  transaction  a  eu  lieu  et  a  acquis  sa  jH-rfec- 
tion,  par  la  remise  de  l'argent  aux  défendeurs,  et  que  ce  (]ui 
a  été  avancé  aux  défendeurs,  c'est  de  l'argent  ayant  cours  en 
Canada.  Or,  dans  le  cas  actuel,  l'argent  >"e(,'u  par  les  défen- 
deurs l'a  été  en  Canada  et  en  argent  du  Canada.  L'offre 
réelle  faite  par  les  défendeurs,  avant  l'action,  et  déposée  en 
cour  est  insuffisante  et  de  nulle  valeur,  pour  plusieurs  rai.sons: 
1*^'  Il  n'appert  pas  qu'elle  ait  été  faite  à  deniers  découverte  et 
par  énnmération,  etc.,  conformément  à  notre  loi  ;  2"  Elle  n'a 
pas  été  faite  et  renouvelée  en  argent  ayant  cours  en  Canada, 
et  pouvant  constituer  une  ofre  légale  ;  3*^  Il  n'y  a  pas  de 
preuve  que  l'argent  déposé  en  cour  est  le  même  que  celui 
offert  par  l'avocat  d'Albany  au  demandeur.  La  cour  de  pre- 
mière instance  aui'ait  dû  débouter  la.  défevue  en  droit  plaidée 
par  chacun  des  défendeurs,  ainsi  que  le  plaidoyer  fait  par 
chacun  des  défendeurs  séparément.  Nous  sommes  d'opinion 
d'infirmer  le  jugement  dont  est  appel,  de  renvoyer  les  dé- 
fenneHen  droit  ci  \oH  plaidoyers  respectifs  des  défendeurs,  et 
d'accorder  jugement  au  demandeur  conformément  aux  conclu- 
sions de  sa  déclaration.  Le  jugement  dont  est  appel  parait 
reposer  sur  le  fait  (pie  le  billet  promissoire  en  question  étant 
daté  de  Rouse's  Point,  dans  l'Etat  de  New -York,  doit  être 
gouverné,  quant  au  recouvi'ement  du  montant  d'icelui,  par  la 
loi  de  l'Etat  de  New-York.  Cette  cour  est  d'une  opinion  con- 
traire, et  déclare  que  la  loi  de  ce  pays  est  diamétralement  Con- 
traire au  pHncipe  posé  par  le  jugement  dont  est  appel,  et  que, 
pour  cette  raison,  nous  devons  infirmer.   (1  R.  L.,  p.  192) 
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VENTE  DE  CHOSES  A  LA  MESURE. 

Cour  de  Revision,  Montréal,  30  avril  1869. 
Coram  Mondelet,  Torrance,  Beaudry,  JJ. 
John  Kelly  et  al.  vs  Moses  Merville. 

Ju;iê  :  1°  Que  la  vente  est  parfaite  par  le  seul  consentement  des  par- 
ties, lorsqu'elle  est  d'un  corps  certain  et  déterminé  et  pour  un  prix  fixe 
et  déterminé  ;  que,  dans  ce  cas,  l'acheteur  a  droit  de  saisir  revendiquer 
l'olijet  vendu. 

2'-'  Mais  que  la  vente  d'objets  dont  le  prix  doit  être  payé  à  tant  la  me- 
sure ne  peut  être  parfaite  que  par  la  livraison.  Que,  dans  ce  cas,  l'ache- 
teur n'a  pas  d'autre  action  que  celle  pour  demander  la  livraison  des 
eti'ets  vendus,  et  des  dommages,  le  cas  échéant. 

I]''  Que,  dans  le  dernier  cas,  si  l'acheteur  institue  une  action  en  reven- 
dication comme  propriétaire,  son  action  sera  déboutée  sur  deniuri'er  ; 
cependant  il  pourrait  avoir  droit  à  une  saisie  conservatoire  des  objets 
vendus. 

Mondelet,  J.  :  Le  jugement  dont  est  appel  a  été  rendu  par 
la  Cour  Supérieure  pour  le  district  de  Saint- François  (Short, 
J.)  le  23  décembre  1807,  renvoyant  l'action  des  demandeurs, 
sur  le  demurrer  du  défendeur.  Les  demandeurs  allèguent, 
dans  un  premier  chef  de  leur  déclaration,  qu'ils  ont  acheté  du 
défendeur  tout  le  lioublon  croissant  sur  la  ferme  de  ce  <ler- 
nier,  à  Clinton,  durant  la  saison  tle  1807,  à  raison  de  27  cents 
par  livre  ;  qu'ils  ont  donné  au  défendeur  vingt  piastres  en 
acouiptc  du  prix  :  que  ce  dernier  refuse  de  leur  livrer  le  hou- 
blon acheté,  à  la  station  Lennoxville  du  Grand  Tronc,  tel  que 
convenu.  Par  un  second  chef,  ils  allèguent  tout  ce  qui  est 
d'ordinaire  dans  une  action  en  revendication.  Mais  les  conclu- 
sions ne  découlent  pas  du  premier  chef.  Elles  découlent  seule- 
ment (lu  second,  en  autant  que  les  demandeurs  demandent  à 
être  déclarés  propriétaires  du  houblon.  De  telles  conclusions 
ne  peuvent  se  maintenir  (|u'en  autant  que  le  dem  iivieur  est 
propriétaire  de  l'objet  réclamé  et  en  a  eu  la  possession  (1)  La 
cour  (le  première  instance  était-elle  justifiable  de  débouter 
l'action  des  demandeurs,  sur  le  démarrer  du  défendeur  ?  Il 
est  all»>gué  que  le  savant  juge,  en  rendant  le  jugement  dont 
est  appel,  a  remarqué  que  les  demandeurs,  sur  preuve  de 
leurs  prétentions,  avaient  droit  de  demander  et  d'obtenir 
la  délivrarce  du  houblon  vendu,  et  que,  si  ce  houbhm  était 
•■n  la  posstssi(m  du  défendeur,  les  demandeurs  avaient,  de 
plus,  lo  droit  de  le  saisir,  par  un  procédé  conservatoire, 
pour  garantir  l'exécution  de  la  convention,  mais  que  les  de- 

(1)  Articles  1472,  1474  du  C.V.  du  B.  C.  Par  l'art.  1472,  la  pleine  pro- 
piit'té  cHt   trimsft'TtH!  du  vendeur  à  l'aclieteur  pjir  le  seul  cunaentcnient  des 
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mandeurs  n'avaient  jainai»  obtenu  la  propriété  absolue  du 
houblon,  parce  qu'il  avait  été  vendu  au  poids  et  qu'il  n'avait 
jamais  été  pesé  ;  que,  pour  cette  raison,  les  deniandcurs 
n'avaient  jamais  eu  le  droit  de  le  revendiquer,  vu  qu'ils  n'en 
avaient  jamais  acquis  la  propriété  pleine  et  entière.  Is'^ous  con- 
courons avec  le  savant  juge,  quant  à  ce  qui  regarde  la  distinc- 
tion à  faire  entre  l'action  en  revendication  et  l'acti'in  pour 
obtenir  l'exécution  il'un  contrat.  L'une  est  contre  la  eliose 
elle-même,  par  le  droit  de  propriété,  qui  est  passé  du  vendeur 
à  l'acheteur,  et,  à  défaut  de  la  chose,  pour  en  recouvi-er  lu 
valeur.  L'autre,  par  son  objet,  est  pour  obliger  de  mettre  le 
sceau  à  la  convention  (|ui  e.st  incomplète,  et,  à  défaut  d(^  cela, 
pour  réclamer  des  dommages,  mesurés  par  la  perte  des  ]jroHts 
qu'entraîne  l'inexécution  de  la  convention.  Les  conclusions  de 
la  seconde  convien<lraient  pour  une  action  du  genre  de  la  pré- 
sente. Nous  adoptons  comme  strictemen*^.  cori-ects  les  motifs 
qui  ont  déterminé  la  cour  de  première  irjstanec  à  maintenir  le 
démarrer  et  à  renvoyer  l'action,  et  nous  sommes  dOpinion  de 
confirmer  le  jugement  dont  est  appel.  Le  jugement  de  cette 
cour  repose  sur  la  considération  que  la  vente  pur  le  défendeur 
aux  demandeurs  du  houblon  revendiqué  en  cette  cause,  est 
incomplète,  et  que  le  houblon  vendu  n'a  jamais  été  la  propriété 
des  demandeurs  ;  que,  conséquemment,  les  demandeurs  ne 
peuvent  légalenjent  en  poursuivre  la  revendication,  ainsi  qu  ils 
le  font  par  leur  action.  (1  R.  L.,  p.  194) 
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ACTES  NOTARIES.-ÂUTHEIinCITE. 

Cour  de  Revision,  Montréal,  30  avril  ISfi!). 
Coram  MoNDELET,  Berthelot,  Torrancb,  JJ. 
Wm  Nohi.e  i'«  O.-M.  Lahaye. 

.liKjé  :  Que  lors(|n'un  aete,  \mtK>,('  pftr  un  iiolairp,  a  <''té  r<''<lijré  et  !ii  par 
co  ilornier  ilauf  une  lanjiuo  élraiiffère  il  \nw  iU'h  parties  couIrnetiiMles.  el 

a ue  uei  comprenait  j);i8  eetfo  partie  eoiitraetanto,  il  y  a  lieu,  pour  (cttr 
ernière.de  faire  preuve,  par  témoins,  (pie  i'aete  en  qnestinn  ne  rcn- 
fernie  pas  lu  (îonvenlion  des  parties,  et  (pie,  dans  ee  cas,  il  n'est  pas 
nécessaire  de  recourir  à  l'inscription  de  faux  pour  faire  annuler  l'acte. 

MonDEI-ET,  J.  :  Cette  cause  a  été  décidée  par  la  cour  sn]ié- 
rieure  siégeant  dans  et  pour  le  district  de  Saint- Fran«,i)is.  Le 
jugement  a  été  rendu  le  2  mai  18()ÎS  (SlloRT,  .T.).  L'action  a 
été  instituée  pour  obtenir  l'annulation  d'une  vente  de  terre, 
par  le  défendeur  au  demandeur,  dont  acte  a  été  passé  entre  le 
demandeur  et  le  défendeur,  le  21  février  l.S({7,  à  Acton,  devant 
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Mii^n;iiilt,  notaire.  Le  detnandeur  allègue  que  l'acte  est  erroné, 
attcnilu  qu'il  ne  contient  pas  la  convention  «les  parties,  telle 
(ju'iiitorvenue  entre  elles,  et  que  l'acte  de  vente  devait  être 
l)asé  sur  un  contrat  fait  entre  Bennett  et  le  défendeur.  Il  y 
il,  outre  cela,  allégation  de  fraude.  Le  défendeur  nie  tout  cela. 
La  preuve,  cependant,  est  conclusive.  Mignault,  le  notaire, 
nmis  dit  lui-même  que  le  demandeur  ne  comprenait  pas  la 
lauffiie  fran(,'aise,  dans  laquelle  l'acte  était  rédigé,  et  qu'après 
la  lecture  faite  en  français,  il  s'enquit  du  demandeur  s'il  était 
satisfait.  Ce  dernier  lui  répondit  que  non.  Alors,  le  notaire  a 
tniiluit  au  demandeur,  en  anglais,  les  principales  clauses  de 
l'acte.  Ce  procédé,  comme  de  raison,  est  évidemment  erroné  et 
insuffisant.  La  comparaison  de  l'acte  en  question  avec  celui  de 
Hi'tmctt  démontre  que  ces  deux  actes  sont  différents.  La 
preuve  entière  fait  voir  que  le  demandeur  a  été  pris  par  sur- 
prime, que  les  conventions  mutuelles  des  parties  et  leur  véri- 
til)le  teneur  n'ont  pas  été  comprises.  Lors  de  l'audition  de  la 
cause,  le  défendeur  a  prétendu  que  le  demandeur  aurait  dû  se 
pourvoir  contre  l'acte  par  une  inwriplion  de  /<-.  x,  et  que  la 
preuve  testimoniale  à  l'eneontre  de  l'acte  ne  pouvait  être  per- 
mise que  sur  telle  inscription  de  faux.  Mais  une  telle  préten- 
lioM  n'est  pas  correcte.  Il  n'est  pas  allégué  ni  prouvé  que  le 
notaire  a  commis  un  fau.x,  mais  qu'il  y  a  eu  malentendu  entre 
U's  parties,  et  surtout  de  la  part  du  demandeur  (jui  n'a  pas 
consenti  la  Convention  telle  qu'entrée  à  l'acte.  La  lecture  de 
la  preuve  justifie  oirplement  la  prétention  que  la  preuve  tes- 
timoniale doit  f'tre  permise.  L'enquête  des  parties  est  toute 
t'avonible  au  demandeur.  Le  jugement  dont  est  appel,  qui 
casse  et  amiule  l'acte,  sur  le  principe  (ju'il  y  a  erreur  et  défaut 
(le  consentement,  et  qui  remet  les  parties,  à  tous  égard,  dans 
la  nièine  position  qu'avant  la  passation  de  cet  acte  est  correct 
ctiloit  être  confirmé.  (1  R.  L.,  p.  197) 
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COMPTE  DE  ■EDBOnr.-PRESORIPTIOlf. 

Cour  de  Révision,  Montréal,  31  mai  IHOO. 
Coram  Mondele'p,  BKUTHEr.or,  Touranoe,  JJ. 
M  11  M  EL  Valois  vs  Michel  Roy. 

J'iijé  :  I"  Que  les  comptes  des  niéducins,  antérieurs  a»  Code,  se  pres- 
irivtMit  imr  cinq  atis. 

2"  <iiie  lo  méilcnin,  demandour  dans  une  cause,  ne  i^ent  faire  preuvn 
'le  siiii  compte,  par  son  propre  serment,  Knns  au  préalable  en  avoir  obte- 
nu la  iterniission  de  la  cour. 

Le  juge  Mondelet  ;  Il  est  (pieation  en  cette  cause  de  «avoir 
^i  le  défendeur  est  en  droit  de  plaider,  et  de  faire  prononcer 
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que  le  compte  du  demandeur,  qui  est  médecin,  est  prescrit,  on 
partie,  pour  cinq  années  à  commencer  en  1H57.  Il  ne  peut  pas 
exister  de  doute  que  le  compte  du  demandeur  est  prescrit, 
pour  tout  ce  qui  est  en  dehors  des  cinq  ans  à  venir  jusqu'à  la 
signification  de  l'action.  Le  défendeur  offre  $11.50,  pour  les- 
(juelles,  par  son  exception  péremptoire,  il  offre  de  confessor 
jugement.  Il  doit  y  avoir  jugement  pour  ce  montant,  avec  les 
dépens  jusqu'à  la  px'oduction  du  plaidoyer,  et,  quant  au  sur- 
plus, l'action  du  demandeur  doit  être  déboutée,  avec  les  dépens 
de  la  contestation.  Le  demandeur  a  donné  sa  déposition  sous 
serinent,  pour  prouver  son  compte,  et  a  produit  cette  déposi- 
tion au  dossier.  Un  tel  procédé  est  tout  à  fait  irrégulier.  Le 
médecin  ne  peut  donner  sim  serment  pour  prouver  son  compte, 
sans  au  préalable,  en  avoir  obtenu  permission  de  la  cour,  sur 
motion  à  cet  effet.  Dans  les  circonstances  de  la  cause,  du  reste, 
le  demandeur  n'avait  aucun  droit  à  l'exercice  du  privilège  d'en 
être  cru  à  son  serment,  quant  aux  visites,  médicaments  et  va- 
cations qu'un  médecin  peut  avoir  droit  de  réclamer  dans  cer- 
tains cas.  Le  jugement  est  donc  pour  811.50,  avec  dépens  tel 
que  ci-dessus  dit.   (1  R.  L,,  p.  199) 


APPEL  A  LA  COUR  DU  BANC  DE  LA  REINE. 

Cour  d'Appel,  le  14  juillet  1.SGG. 
Coram  Lafontaine,  Aylwin,  Duval,  Caron,  JJ. 
Andrews  et  uxor,  appelants,  et  Davies,  intimé. 

Jugé  :  Qu'il  n'y  a  pas  d'apiiel  à  la  Cour  du  Banc  de  la  Reine  de  jugu- 
ments  rendus,  soit  par  un  juge  en  chambre,  soit  par  le  juge  siégeant  m 
banco,  sur  des  matières  sommaires  de  juridiction  non  contentieuso. 

Voici  l'arrêt  rendu  en  cette  cause  :  "  La  cour,  considérant 
"  que  les  procédés  en  cette  cause  ont  rapport  au  scelle,  ou  à 
"  l'apposition  et  à  la  levée  des  scellés,  et  que  de  tels  procédés 
"  sont  de  ceux  recjuérant  célérité  et  prompte  expédition  et, 
"  .sous  le  système  de  judicature  en  force  dans  le  Bas-Canada, 
"  il  n'y  a  pas  de  provisions  légales  permettant  l'appel  à  cotte 
"  cour  d'ordres  ou  jugements  donnés  et  rendus  dans  ces 
"  nnitières,  soit  par  la  Cour  Supérieure,  ou  par  un  juge  d'icolle, 
"  ou  par  un  juge  de  la  Gourde  Circuit  ;  renvoie  l'appel  en  cette 
"  cause,  avec  dépens.  [L'Hon.  L.H.  Lafontaine,  baronnet,  f?ts- 
"  ttentiente.]  " 

Le  juge  Lafontaine,  ayant  motivé  son  dissentiment,  nous 
reproduisons  ses  notes  manuscrites  qui  traitent  de  (juestions 
importantes  pouvant  se  présenter,  même  sous  le  Code  de  Pro- 
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cédurc  Civile,  dont  les  rédacteurs  ont  adopté  en  grande  partie, 
comme  droit  nouveau,  les  opinions  exprimées  dans  ces  notes. 
Diiiis  la  troisième  partie  du  Code  de  Procédure  Civile  qui 
traitf  des  matières  de  juridiction  non  contentieuses,  l'article 
i;{40,  (|ui  e.st  inséré  au  code  comme  étant  de  droit  nouveau, 
accorde  la  re vision  devant  trois  juges  de  la  Cont  Supérieure 
(le  toute  décision  rendue  sur  ces  matières  non  contentieuses 
pur  le  tribunal  ou  le  juge  siégeant  in  banco,  ou  par  le  juge  en 
clirtinbre.  Mais  y  a-t-il  appel  à  la  Cour  du  Banc  de  la  Reine  de 
cet  appel  devant  trois  juges,  qui  paraît  être  un  appel  spécial  ? 
C'est  là  une  question  que  la  savante  dissertation  du  juge 
Lafontaine  peut  aider  à  résoudre. 

Siii  Lafontaine, baronet:  "  Il  s'agit  d'une  question  d'appo- 
sition et  levée  de  scellés  et  de  l'opposition  qui  a  eu  lieu  en 
pareille  matière.  Les  deux  questions  suivantes  ont  été  soule- 
vées: "  1"  Un  seul  juge  de  la  Cour  Supérieure  (cour  de  pre- 
mière instance)  étant  compétent  à  prendre  connaissance  de 
cette  matière,  l'ordonnance  d«;  ce  juge  peut-elle  être  soumise 
à  l'examen  et  à  la  revision  du  tribunal  siégeant  iv  hanco; 
2'^  Si  cette  question  est  décidée  dans  l'affirmative,  y  a-t-il  ap- 
pel de  la  sentence  de  ce  tribunal  à  cette  cour  ?  Dans  le  titre 
17  de  l'Ordonnance  du  Code  Civil  de  1(507  (Serpillon),  qui  est 
consacré  aux  matières  somi'naires,  nous  lisons,  art.  4  :  "  Repu- 
tons  encore  pour  matières  sommaires  les  appositions  et  levées 
uc  scellés,  les  inventaires  et  clôtures  en  ce  qui  concerne  la  pro- 
cédure seulement,  etc."  En  pareille  matière  il  y  avait  appel  ; 
rOrd.  le  reconnaît  expressément  en  disant,  art.  11  :  "Tout  ce 
"  dessus  sera  exécuté  en  Ire  instance  et  en  cause  d'appel  à  peine 
"  de  nullité,"  et  puis  art.  13  :  "  Les  jugements  définitifs  donnés 
"  es  matières  sommaires  seront  exécutoires  par  provision  en 
"  donnant  caution,  nonobstant  oppositions  ou  appellations,  et 
"  sans  préjudice."  V.  encore  les  autres  arts  du  même  titre  de 
rOrd.  Pothier,  dans  son  traité  de  Procédure  Civile,  en  parlant 
des  sentences  qui  s'exécutent  nonobstant  l'appel  par  la  nature 
(le  l'affaire,  dit,  p.  159,  vol.  10  :  "  Toutes  les  autres  matières  som- 
maires qui  requièrent  célérité,  et  auxquelles,  par  conséquent,  il 
échet  <le  juger  par  provision,  s'exécutent  nonobstant  l'appel, 
pourvu  que  l'objet  n'excède  pas  mille  livres  (Ord.  de  1G67,  tit. 
17,  art.  14;  lequel  art.  avait  été  modifié  {)ar  la  rédaction  de 
Cette  Ordonnance  pour  le  Canada  en  ce  que  la  somme  avait  été 
réduite  à  250  livres).  Pothier  ajoute  :  "  Le  règlement  du  Parle- 
ment de  1G5S  énonce  plusieurs  de  ces  matières  sommaires  qui 
reciuièrent  célérité  et  pour  lesquelles  les  jugements  s'exécutent 
par  pn)vision,  savoir  les  jugements  et  ordonnances  touchant  la 
confection  d'inventaires,  appositions  et  levées  des  scellés.  Quoi- 
que le  règlement  de  1(158  dit  indéfiniment  que  les  sentences 
rendiuis  sur  ces  matières  .s'exécutent  nonohstant  l'appel,  il  pa- 
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raît  que  lo  règlement  doit  s'entenrlrc  «les  cas  où  l'objet  n'cxcMo 
pas  1000  livres."  (Argument  de  l'art.  3  du  titre  17).  I)ans  les 
matièn^s  sommaires  i|ui  mi  reiiuièrent  point  célérité,  et  dins 
lescjuelles  il  n'échet  pas  de  juger  par  provision,  les  sentences 
définitives  s'exécutent  nonohRtdvt  l'appel,  lorsque  la  coikIhui- 
nation  n'excqdent  pas..."  etc.  Guyot,  lîep.  dp,  Jitrlsprinli'nee, 
t.  1,  au  mot  "  Appel,"  p.  492:  "On  peut  la  prendre  (la  vojp 
d'appel)  contre  toutes  .sortes  de  jugements  interlocutoires  ou 
de  pure  instruction,  m<hne  contre  une  simple  ordonnnnci-  nur 
reqw'te."  Figeau,  t.  1,  p.  499  :  "  Connue  on  peut  avoir  à  se  plain- 
dre de  toutes  sortes  de  jugements,  on  peut  appeler  de  tdus  ; 
ainsi  on  le  peut...d'une  onloimance  du  juge  rendue  sur  requête, 
connue  de  celle  qui  l'est  après  avoir  ent<jndu  les  parties." 
Ravaut,  Procédure  Civile,  p.  743:  "On  peut  se  pourvoir  par 
appel  contre  une  apposition  de  scellés"  Je  citerai  encore  Roilier 
dans  un  commentaire  sur  l'Ord.  de  1607.  p.  233,  où  en  par- 
lant de  l'art.  4  du  titre  17  de  cette  Ordonnance,  l'auteur  dit: 
"  Les  seules  procédures  concernant  l'apposition  ou  levée  iha 
"  scellés,  et  la  confection  des  inventaires,  ou  les  oppositions  à 
"  ces  procédures,  sont  inatih'eH  sommaire»,  c'est-à-diie  les 
'■  questions,  savoir  s'il  y  a  lieu  d'apposer  ou  lever  le  scellé,  de 
"  faire  l'inventaire  ou  non,  et  en  (pielle  forme  l'un  et  l'autre 
"  doit  être,  de  quelque  valtmr  que  soient  les  meul)le,s  et 
"  effets  n  comprendre  dans  l'inventaire  ;  car  le>*  (intres  conio*- 
"  ialinn»  sur  les  inventaires,  sur  les  préférences,  sur  les  droits 
"  et  qualités  dos  parties  ne  sont  pas  matières  somnniirt's." 
[L'auteui'  renvoie  au  procès-verbal  des  cotiférences  sur  cet 
article].  Je  n'ai  cité  ces  autt)rités  qiie  pour  démontrer  d'alierd 
ce  ([u'il  peut  y  avoir  «le  sonnnaire  en  matière  de  scellé  et  en- 
suite que  l'appel  existait  dans  l'ancien  Droit  Franr/ais,  (pii  est 
le  nôtre.  Il  est  encore  à  remarquer  t|u'en  Fi'ance  un  .seul  juge 
pouvait  agir  en  matière  de  scellé  ;  sauf  le  renvoi  a  l'audienee  et 
par  conséquent  l'examen  et  la  revision  par  le  tribunal  de  l'or- 
donnance de  ce  juge,  lorscjue  ce  renvoi  aevait  avoir  lieu  parla 
nature  de  l'affaire.  Nous  lisons  dans  Pigeau,  t.  2,  p.  28iS: 
"  Toutes  les  fois  que  les  raisons  d'opposer  k  l'apposition  ne 
'  sont  pas  de  la  dernière  évidence,  le  juge  à  qui  l'on  en  réfère, 
"  renvoie  au  principal  les  parties  à  l'audience,  et  cependant 
"  ordoinie  que  par  provision  et  sans  préjudice  aux  droits  de.s 
"  parties  au  pi-incipal,  le  scellé  sera  apposé  à  la  conservation 
"  des  droits  de  qui  il  appartiendra,  et  sauf  à  dire  en  définitif 
"  aux  frais  de  (jui."  Voir  aussi  le  Rep.  de  Jurisprwh'iK'i', 
t.  16,  au  mot  "  scellé,"  p.  143.  Il  s'agit  ici  d'un  référé  qu'or- 
donne le  eomoiissaire  ntimmé  par  le  juge  pour  apposer  le 
scellé.  La  nomination  d'un  tel  commissaire  est  autorisée, 
mente  par  nos  lois  statutaires.  Ainsi,  en  France,  l'exercice  de  lu 
juridiction,  par  un  seul  juge,  en  matière  de  .scellé,  n'enlevait 
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pii'^  iiu  tribunal  entier  cette  même  juri'liction.  Pnisfjue  les 
actes  (le  ce  juf^e,  ainsi  (|ue  ceux  du  commissaire  (pi'il  (lélè<,'ue, 
pouvaient  être  référés  à  l'audience,  il  s'ensuit  t|Ue  ce  tribunal 
avilit  droit  d'examen  et  de  revision.  Quant  aux  décisions  des 
trjiiunaux  touchant  l'appel  en  matière  de  scellé,  on  en  trouve 
un  fjrand  nombre  recueillies  dans  la  collection  de  Denizart  au 
iiKit  "  Scdlé"  Il  suffit  pour  la  présente  espèce  d'en  cittsr  une 
seule.  C'est  l'arrêt  rapporté  au  n*^  1<S,  p.  468,  conecM'nant  la 
succession  du  nommé  Blavier.  Jl  y  av'ait  eu  apposition  de  scellé, 
à  la  recpiêto  de  .son  neveu,  suivie  d'une  opposition  de  la  part 
(le  Ha  veuve  ;  "  sur  cela  intervint  une  ordomuince  «le  M.  le 
"  Lieutenant-Civil  au  Châtelet  de  Paris,  (pii,  au  principal, 
•  renvoya  îos  parties  à  l'audience,  et  cependant,  par  provision, 
"  ordonna  ijue  les  scellés  .scraietït  appojsés.  Appel  de  la  part 
"  (le  la  veuve.  L'intimé  .soutenait  (pie  l'on  ne  pouvait  interje- 
"  ter  appel  d'une  ordonnance  (p)i  ne  jugeait  rien  an  fond  puis- 
"  (]u'elle  renvoyait  les  parties  à  l'audience.  La  veuve  rép(mdait 
"  qu  une  ordcmnance  était  un  juorement,  susceptible,  par  consé- 
"  (pient,  d'être  réformé  par  la  vtjie  de  l'apjiel.  C'est  aus.si  ce 
"  ([ui  fut  jugé  par  arrêt  du  vendredi  2î)  mai  17()7.  La 
"  cour  mit  rapiiellati(m  au  néant,  émendant,  condamna  l'in- 
"  tiiiié  à  payer  481  livres  12  .sols  pour  les  frais  de  scellés 
'  apposés  nann  droit  apparent,  et  en  tous  les  dépen.s."  S'il  y 
avait  appel  en  France  en  matière  de  scellé,  l'on  serait  forcé 
d'adinettre  (|u'il  y  avait  appel  en  Canada,  après  l'enregistre- 
iiieiit  au  Conseil  Supérieur  de  Québec,  de  l'Kdit  du  mois  de 
juin  1079,  intitulé  :  "  Edit  du  Roi  pour  l'exécution  de  l'Ordon- 
nance de  10G7,  ou  Rédaction  du  Code!'  Aucune  loi  provin- 
ciale n'a  décrété  l'abolition  de  cet  appel  d'une  numière  ex- 
presse :  et  je  ne  pense  pas  qu'on  puLsse  logiquement  ou  légab^- 
iiK'nt  présumer  ou  arguer  cette  abolition  du  fait  .seul  (pie  nos 
lois  (|ni  ré'glementent  n'ont  pas  nonniiénient  compris  le  scellé 
au  nondire  «les  matières  qu'elles  reconnaiissent  être  susceptibles 
ilappel.  Ces  lois,  à  venir  jus(pi'aux  derniers  actes  dejudica- 
tuie  de  1849,  statuent  pour  des  cas  détermin(>s  ;  telle  est,  par 
exemple,  la  restriction  apportée  par  l'ordomiance  de  1785,  à 
le.xercice  de  la  voie  d'appel  des  jugements  interlocutoires,  (pii, 
ilepuis  cette  époi|Ue,  ne  peuvent  être  réformés  pai"  cette  voie, 
:ivant  le  jugement  Hnal  de  l'instance,  (pic  dans  les  trois  ans 
iiiili(|Ui''s  dans  cette  circonstance  ;  telle  est  encore  la  di.sposi- 
tion  (le  l'acte  de  judi(;ature  d(ï  1794,  qui  exige,  [tour  l'ajjpel, 
i|Ue  la  matière  en  litige  excède  la  somme  de  vingt  livres  ster- 
ling;. Cette  règle  (pli,  du  reste,  est  soumise  par  le  statut  même 
à  plusieurs  exceptions,  ne  peut  avoir  rapport  (pi'à  des  matièrea 
pt'cmiijiiivs  ou  appiéeiables  à  prix  d'argent  et  dans  lesquelles 
cette  eonsi(lérati(jn  domine  et  doit  êtn;  directeinent  ou  subsi- 
'liaireiiieut   la  tin.   Mais  ces  dispositions  limitatives  du  droit 
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(l'appel  dans  les  cas  ainsi  déterminés,  no  doivent  pas  être  intor- 
prétées  comme  abolitives  de  l'exercice  de  ce  même  droit  dans 
d'autres  cas,  sur  les(|Uels  elles  ne  portiuit  pas;  tel  est  1»;  eus  du 
scellé  ;  tel  est  celui  de  l'élection  d'un  tuteur  ;  tel  peut  eticort' 
être,  dans  (juelques  occasi<ms,  celui  d'une  contrainte  par  corps, 
ainsi  que  cela  a  été  décidé  par  cette  cour,  l'année  deniière, 
dans  la  cause  de  Mercure  et  Lnframhoise,  5  I).  T.  H.  (1  p 
l().S  ;  4  R.  J.  R.  Q.,  p.  322,  et  12  R.'.I.  R.  Q.,  p.  171.  En  matiwi 
de  tutelle,  aucune  «les  lois  provinciales  dont  il  s'ajfit  ne  dotuic 
noinniénuMit  U'  droit  d'appel.  Cependant  l'on  est  admis  à 
l'exercer  connue  on  l'a  t'ait  dernièrement  dans  la  cause  de 
Ikamh't  et  Dann,  P.  D.  T.  M.,  p.  14  ;  5  1).  T.  B.  C,  p.  844; 
2  R.  J.  R.  Q.,  p.  32H,  et  15  R.  J.  R.  Q.,  p.  40.  Il  me  setnl)!.'  (luo, 
.s'il  y  a  lieu  de  l'exercer  dans  le  cas  de  la  tutelle,  il  <loit  aussi  y 
avoir  lieu  de  l'exercer  dans  le  cas  du  scellé.  Si,  pour  le  pn-niicr 
cas,  l'on  invoque  les  exceptions  des  "  droits  à  venir  "  consacrées 
par  le  statut.on  peut  aussi  les  invo(|Uer  dans  le  second.  La  Lé- 
f^islature,  en  promulguant  l'acte  de  I7î)4,  a  pris  le  soin  de  dé- 
clarer, dans  la  huitième  section,  que  les  Cours  du  Banc  du  Hoi, 
créées  par  cet  acte,  chacune  composée  de  quatre  Juges,  seraient 
compétentes  (.siégeant  en  "  terme  supérieur  "  où  il  Fallait  lapré- 
sence  d'au  moins  deux  de  ces  juges  pour  former  le  quorum),  à 
entendre  et  juger  toutes  plaintes,  procès  et  demandes  tle  natinv 
quelconque  "  dont  prenaient  connais.sance  les  Cours  d(;  Prévôté, 
Justice  Royale,  Intendant  ou  Constnl  Supérieur  "  avant  175!), 
touchant  tous  droits,  remèdes  et  actions  d'une  nature  civile  et 
qui  no  sont  pas  spécialement  f)ourvttH  par  les  lois  et  ordon- 
nances de  cette  province,  depuis  ladite  année  175!).  '  Puis  il 
est  déclaré,  sous  In  forme  d'un  provisoire,  (jue  la  disposition 
(]ui  précède  ne  s'étendra  pas  "  à  rendre  nécessaire  la  présence 
et  autorité  de  plus  d'un  seul  d«îs  juges  desdites  Cours  du  Hane 
du  Roi,  dans  toutes  les  matières  qui  requièrent  cHlérilé, 
comme.  .  .  .  élection  de  tutelle.  .  .  .  appositions  et  levées  de 
scellés  et  autres  matières  de  même  nature,  qui  poiimùeul  c'/zv 
ti'iinsujées,  soit  en  eoiir,  hors  tVinile,  oit  koi'n  du  terme."  11  y 
a  dans  l'anglais  :  which  may  he  doue  either  iti  or  ont  ofivnrt, 
or  ont  of  ter) II.  Ainsi  l'on  voit  que  la  juridiction,  en  matière 
de  scellé,  est  déclarée  ou  reconnue  appartenir  à  ces  Cours  «lu 
Banc  du  Roi.  Elle  peut  être  exercée,  il  est  vrai,  par  un  seul 
juge,  comme  cela  se  pratiipiait  sous  l'ordonnance  de  lti(i7. 
Mais  cela  ne  peut  avoir  l'effet  d'enlever  au  tribunal  entier  , sa 
juri<liction.  La  lui  nier,  parce  qu'un  seul  de  ses  membres  peut 
agir  en  pareille  matière,  me  .semble  être  une  erreur  (|ui  devrait 
se  dissiper  à  la  lecture  île  la  dernière  partie  de  la  9ème  section 
du  même  acte  de  judicature  de  1794,  où  il  est  dit:  "Il  sera 
loisible  aux  ou  à  aucun  des  juges  (dans  l'anglais  :  "  Idw/id  foi' 
ail  or  either  of  the  judges)  de.sdites  ('ours  du  Banc  du  Roi,rcs- 
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pcctivciiient,  d'iippointjîr  im  notaire  (»u  autre  personne  conve- 
imlilt',  sur  l'application  des  parties  pour  l'apposition  et  levée 
(It's  sci'llés  isur  re(ju«Ue  présent«'M(  à  cet  ettet."  Le  pouvoir  d'exu- 
iiiiner  et  de  réviser  l'ordonnance  <lu  juge  en  matière  «le  «celle 
a  été  exercé  par  la  Cour  <lu  Banc  du  Koi  de  l'acte  de  1704.  du 
moins  par  celle  du  district  de  Montréal.  Jl  suffit  de  citer  la 
célèbre  cause  «le  Potlt i er  cnntre  Lex  /léritiei'fi  Foreticr.  Potliier, 
comiin'  exécutt'ur  t«'.stainentaire  de  Foretier,  avait  t'ait  appo.ser 
ks  scellés  en  vertu  d'une  ordonnance  du  juge  ()<jdEN.  Les  hé- 
ritiers formèrent  oppo.sition,  et  voici  le  jugement  «jui  fut  rendu 
Mir  ci'tte  c<mtestation  le  18  avril  1<S1()  :  "  La  cour,  après  avoir 
"considéré  et  examiné  l'ortlonnance  de  l'Htjnoralile  Isaac 
•  ()(il)KN,  l'un  des  juges  de  cette  cour,  en  date  du  lôème  jour 
'  (lu  pré.sent  mois  «l'avril,  au  bas  de  la  re(]uête  et  demande  du 
"  SiiMU'  l'«)thier,  de  Montréal,  exécuteur  «lu  te.stament  et  ordon- 
'  imiice  des  dernières  volontés  de  Pien-e  Foretier,  en  .son  vivant 
'  «liidit  M«»ntréal,  huiuello  ordoniuvnce  permet  à  Mtre  L«)uis 
"  (iiiy,  notaire  public, d'apposer  le  scellé  sur  les  meubles,  effets, 
"  titivs  et  papiers  laissés  par  ledit  Pierre  Foretier,  et  après  avoir 
vu  l'opposition  à  l'exécution  de  ladite  ordonnance  par  l'Hono- 
nililc  L«)uis-Charles  Faucher,  etc.  (héritiers  Foretier):  Vu 
aussi  leur  requête  à  fin  de  révocation  de  ladite  «»rdonnance 
4u  scellé,  comme  ayant  été  obtenue  sans  raison  suffisante  et 
i  une  manière  irrégulière,  avec  l'ordonnance  dudit  Honorable 
"  Isfiiic  Ogden,  qui  ordonne  que  lesdits  proc«Vlés  soient  mis 
'  ik'Vîuit  cette  cour  pour  entendre  les  parties  intéressées,  et 
"  ayant  entendu  lestlites  parties  par  leurs  avocats  :  La  cour  a 
"  rescindé  et  rescinde  la<litc  ordonnance  de  scellé  et  décharge 
"  la  ifiirnison  ou  les  personnes  appointées  par  ledit  Mtre  Louis 
"  (iuy,  notaire  public,  à  la  garde  et  possession  desdits  meubles, 
"  effets,  titres  et  papiers  dudit  Pierre  Foretier."  Ayant  eu 
communication  des  notesmanuscrites  de  M.  le  juge  Reid  «lans 
cette  attiiire,  j'en  transcris  la  partie  qui  peut  s'appliquer  k  la 
pré.sente  espèce:  '•  Under  the  statute  (1794,  ch.  G)  matters 
"  requiring  despatch  including  Scellé  may  be  done  in  or  ont 
"  of  court  or  out  «>f  term.  Thèse  things  were  considered  by  the 
"oril.  of  1667,  tit.  17,  art.  4,  as  imitières  .so>H>/i<a/*e.s,  upon 
"  wliich  it  is  held  that  the  judge,  out  of  court,  although  he 
"  inny  détermine  provisoirement  in  regard  of  difficulties  aris- 
h\it  tlu'reon,  yet  he  may  and  ought  to  transmit  the  proceed- 
"  inds  into  the  court  t'or  the  décision  on  the  merits.  This  the 
ju'lgt  lias  done  hère  and  hjoking  at  the  order  for  the  scellé, 
'  the  opposition  made  thereto,  the  return  of  the  comnd.ssioner 
"  in  conséquence  and  the  order  of  the  judge  transmitting  the 
'  whole  before  this  court.they  consider  themselves  legally  seized 
"  *>f  tho  case  and  compétent  to  detci'mine  thereon.  '  Rep.,  v"^ 
^'■Mé,  p.  143  ;    Denisart,  v^'  Scellé,  n^  81  ;    2  Pigeau,  p.  284. 
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Dans  UIH3  cauHu  do  ProaLv.  dît  ('Ument  contre  (hxlin  (1m;{!>. 
1H4()),  un«>  iDotion  fut.  i'aitt'ilc  la  part  <iii  (It'tfomlcur  à  la  int'-inf 
cour  (lu  Mauc  «lu  Uni,  pour  obtenir  la  levée  du  seell»'  et  la  icsi- 
sion  ^\^'  l'ordonnanci;  du  ju^e  ipii  en  avait  permis  \'ii\t\  l'sition. 
La  motion  fut  reiet('>i>  il  «>.st  vrai,  mais  Nituleinent  ù  raismi  i|c 
rinsutiisaïKU'  des  moyens  invo(|uéH  à  l'appui,  et  non  pas  à  mj- 
son  du  défaut  d'autorité  du  tribunal  d'examiner  ut  df  revi^  r 
l'ordonnance  (pie  le  ju^o  avait  rendue  hors  du  term<!.  (•)iif(t, 
17  avril  iHîiD).  Telle  était  la  jurispnulence  bien  étaldic  sur 
cette  matière  dans  le  district  de  Moittréal,  lorscpie  le  nouvel 
acte  «le  judicature  de  184!),  chap.  38,  fut  pronnilgué:  et  je  ne 
sache  pas  t|u'il  ait  existé  une  jurisprudenet^  contraire  <laiis 
aucun  des  autres  districts,  l'ar  la  T+ièine  section  de  cet  acte 
(pli  venait  de  substituer  la  "  cour  supérieure  "  aux  ci-dcvunt 
Cours  du  Banc  du  Koi  pour  les  matières  civiles,  il  est  stiitué 
(pje  "  la  Cour  de  C'ircuit  et  tout  ju^e  tenant  cette  cour.  . .  tant 
(Ml  cour  (pu*  hors  d»;  cour,  pendant  les  termes  et  hors  dt's  ternies, 
ou  durant  la  vacance,  aura  (;t  pourra  exercer  dans  les  limites 
desdits  circuits  respectivement,  et  roiic.ari'eDiDwiit  (ircr  1rs 
jiKjt'x  (le  lit,  ('oiw  So pêrieitt'e  les  mém(,\s  pouvoirs  i-t  autoriti's 
dont  sont  revêtus  \n  Cuut'  Su péruniir,  vi  les  ju^es  d'ieellepoiir 
élection  et  nomination  de  tuteurs....  apposition  et  levée  des  scel- 
lés. "  N'est-ce  pas  reconnaître  clairement  (pie  la  Cour  »S*'/(c- 
fli'iirc  roniiue  telle  posstMle  et  (pje  lesdites  ci  (ievant  cours  du 
Has-Canada  avaient  pos.sé(lé  jus(pralors  la  juridiction  en  ma- 
tière de  scellé,  bien  (pie  l'un  des  membres  de  ces  cours  pût  seul 
a;^ir  en  ccitte  matière,  dans  les  cas  i|ui  ont  été  (exposés  '.  N'est- 
ce  pas  éf^alement  reconnaître  que  l'attributior.  faite  à  un  seul 
jujjfe  n'(!st  pas  eidever  au  tril)unal  entier  sa  juridiction  M)r 
dans  l'exercice  de  cette  juridiction,  le  tribunal  cniinnu  ti'l 
devait  nécessairement  avoir  le  droit  d'examiner  et  de  revi.scr 
les  ordonnances  de  ce  ju^e.  S'il  ne  l'eût  pas  eu,  (pielle  juridic- 
tion eût-i!  donc  {)U  exercer  f  Aucune,  puistpie.dans  ce  en»  (et 
il  «>st  impossi)i)le  d'en  venir  à  une  autre  conclusion)  la  umtièrc 
de  scellé  se  fut  trouvée  être  attrilmée  exclusivement  à  un  seul 
ju(;e.  Cepet»dant  voici  une  reconnai.s.sance,  par  acte  h'gislatif. 
de  l'attribution  de  cette  juridiction,  non  pas  seulement  à  clia- 
cun  des  juges  individuellement,  mais  enc(ire  à  la  cour  su pt'- 
rieiire  comnte  corps.  Le  législateur  ne  s'est  pas  contenté  de 
dire:  "pouvoirs  et  autorités  dont  sont  revêtus  les ju!,'(s:" 
maixlans  la  crainte  peut-être  que  cette  manière  de  s'exprimer 
ne  donnât  lieu  à  quehjue  doute,  il  a  eu  soin  d'ajouter:  "pou- 
voirs et  autorités  dont  sont  revêtus  la  Cour  Supérieure  et  les 
jui>t's  d'icelle,"  c'est-à-dire  le  tribunal  lui-même.  Ce  n'est  jms 
tout  ;  nous  lisons  encore  dans  la  74ème  section  de  l'acte  do  lH4ft 
le  pi'ovÎHo  !>uivant  :  "  Pourvu  toujours  que  les  nominatiori.s  et 
ordres  donnés  et  faits  par  tout  juge  en  vertu  de  cette  soctiou, 
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[lourront  otro  mis  de  e(*itépur  laC'ourSupc^ricure  sif'p'untdaiis 
le  district,  d(!  la  nuMue  nianiîire  et  suivant  les  nn-nies  disposi- 
tiiins  (le  lu  loi  en  vertu  (les(|uelles  toutes  nominations,  ou  ordres 
lionnes  ou  faits  par  un  seul  ju<.re  auraient  pu  «Ire  mis  (le  e('it('>, 
iuiniediateinent  avant  rép(j(|Ue  de  la  mise  en  vij^ueurdu  pré- 
seiit  acte."  A  mon  avis,  (•ett(;  dernière  disposition  du  statut  re- 
connaît clairement  1»>  pouvoir  d»'  la  Caaii  Sup«^rieui'«!  d'exami- 
ner et  de  reviser  l'ordonnance  du  juf^e  en  mati('re  de  scellé, 
|ioii\(iir  (jue  cette  cour  a  exercé,  depuis  la  promidji^ation  de 
celte  loi,  dans  la  cause  de  C'«tr(/i/*r//  et  IMiiii/c  {[).  Dans  la 
cause  (le  Pot/lier  et  Foret  le  r,  il  y  eut  appel  de  la  |)art  du  pre- 
mier sur  motion  de  l'autre  partie  ;  le  liref  d'appel  fut  rejeté 
mais  rien  n'in(lii|Ue  (pie  ce  fut  à  raison  du  défatit  de  compé- 
tence dans  l'ancien  tribunal  d'appel.    Au  contraire,  en  décla- 

(li  Lf  cliiip.  7  (l«ii  StatiiiH  ilii  1{uH-('nii>i(lii  lit!  ISOI,  41  <■«(>.  'A,  iiititMli- : 
"  Ail !•  pour  iiiiieii(lcr  eectiiiiicH  foiincH  «l(!  pnici'ilci-  iIhiih  Icm  cniirH  «le  i(n'iilie- 
iiiiii  rivjlc  en  cette  proviiiec,  et  piiiii' fiiciiitci' ^lll|||lilli^t lut inii  ilc  lu  JiimI  jet'," 
ili'cn  lait .  Hoe.  \H  :  "Ijiit!  iliiiii*  tii(i.s  Icx  ciih  (l'ilt'ct  inii  t.-t  iiiitiiiiiiktiiui  tlidi  tiilcor 
Mil  tiitiii'c,  ciiniletir  on  eiii'iiti'ict-,  Muit  l'i  la  [htsuiiiu'  ou  hiix  Mi'Iih,  ou  (u!  hi'i\ 
liiiliiiilnj^'iire  ileviilil  un  ou  pluHieiirs  iIcm  juges  des  rniiiM  livili'M  de  cette  pro- 
viiiii',  lioiN  <1(!H  eourx,  il  spi'ii  lolsiliic  iiiixilileH  eoiirs,  ilaUK  les  teruien  «upé- 
riiMii^  seiileiiuint,  Hur  re(iiiête  îles  plus  prudies  parents,  iilili  de  mettre  à  enté 
et  iiMliiilei'  telle:)  Sllti<lite8  élection  et  nouiiniitioii,  et  iipl'i  .s  coniiuishuiKU^  ilu 
l'.iiisf,  ledit  tuteur  ou  tutrice,  curiileur  ou  ciinitrice  iiyi'i't  été  entendu,  de 
îiK'ttie  il  coté  et  iiinniler  tels  iippointeiiient  et  niiiiiiuiitiiin  pour  les  causes 
|iroiiiiiiii'i's  pur  la  loi,  et  d'()idiinneri|u'il  sera  prooédi'  à  une  nouv(!lle  élei-tion, 
l'ii  la  manière  et  forni(M)rdiniiire.  Le  ch.  ,'iS  des  Statuts  du  (  auiida  de  lS4tl,  Vl 
Vk't.,  intitulé  :  "  Acte  pour  amender  les  lois  relatives  aux  cours  de  juridiction 
rivilf  en  première  instance,  dans  h'  Has-C'aiiada,"  décrétait,  sec.  74  :  "  t^iie  la 
l'iiiM-  lie  Circuit  et  tout  juge  tenant  cett(!  tîoiir  à  un  endroit  <|uelciin<|ue,  tant  en 
ciiiir  (|iie  hors  de  cour,  pendant  les  teruies  et  hors  des  termes,  ou  durant  la  va- 
tiiiHc,  aura  et  ])ourra  exercer  dans  les  limites  desdit»  circiiit.s  respectiNcment 
ri  ciiiiriirremment  avei'  les  juges  de  la  ('oiir  Supérieure,  les  mêmes  pouvoirs  et 
,uitiiiiti;<  dont  sont  revêtus  la  (  our  .Su|»érieure  et  h^a  juges  d'icelle  j)iiur  vériti- 
laliim  lie  testaments,  élection  et  nomination  de  tuteurs,  i(irat<'urs,  avis  de 
liaitiils  et  amis  dans  les  cas  où  la  loi  le  r(!i|iiiert,  clôtures  d'inventaires,  attes- 
taliiiiis  lie  c()m])tes,  insinuations,  apposition  et  levée  des  scellés,  et  Texpédition 
ilftipiis  aiitre.s  actesde  la  mt'ine  nature  (pil  ne  soutirent  pas  de  délai,  c^t  les  |)ro- 
tiiliins  eu  pareil  cas  formeront  partie  des  lecords  de  la  (à>ur  de  <  irciiit  dans 
il'  i;ii  riiit  dans  lt'(iuel  les  procédures  auront  lieu  :  j)oui\ii  toujours,  (|ue  les  noini- 
ii;itiiiiiH  et  ordres  donnés  et  faits*  par  tout  jtige  en  vertu  lie  l'ctte  section,  pour- 
ront être  mis  do  côté  par  la  Cour  Supériiuire  siégeant  dans' le  district,  de  la 
iiii'iiu'  manier»!  et  suivant  les  mémtîs  dispositions  de  la  loi  en  vertu  ilesi|uelles 
Imites  iioiiiinations  ou  ordres  donnés  ou  faits  par  un  seul  juge  auraient  ]iu  être 
luis  lie  côté  imim''diateinent  avant  répo(|ue  de  la  mis»!  en  vigueur  du  prés(.'Ut 
acte.  "  11  a  été  jugé,  sous  ces  dispositions,  (|ue  la  Cour  Supérieure  a  le  ponv<»ir 
fiiriiielile  reviser  un  jugement  de  laCour  de  Ciri'iiit  ordonnant  l'apposition  des 
si^tllés  sur  les  biens  meubles  et  ert'ets  d'une  succession.  Loisiju'une  testatrice 
ilispose  de  tous  ses  biens,  en  pleine  propriété',  en  favein'  de  son  mari,  exemp- 
tant ce  dernier  de  l'obligation  de  faire  inventaire,  à  condition  ipi'il  ne  se  ru- 
iiiai'it'  pas,  cas  au(|uel  il  serait  tenu  de  rendre  compte  aux  héritiers  de  la  tes- 
tatrice, l'ordre  d'un  juge  de  la  Cour  de  Circuit  de  faire  un  inventaire  avant 
la  levic  ;ltî8  scellés  apposés  sur  les  ineidiles  et  effets  d'une  succession,  à  la 
ili^tniiiiile  de  ijuehjues  héritiers,  est  un  jugement  rcuidu  clans  l'intérêt  de  tiuites 
li's  paities  et  (jui  ne  doit  pas  être  altéré.  {E.r  parti'  CnrdhinI,  re(|uérant  levée 
'it's  scellés,  et  lli'/iiii/i',  tuteu'  C.  S.,  Montréal,  10  mai  IH.Xi,  D.vv,  J.,  Smith, 
•' .  et  Va.skelson,  j.,  3  D.  i.  H.  C,  p.  435) 
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rant  ahaoliie.  parement  et  simplement,  la  règle  prise  par  ijn- 
tiiné  pour  faire  déhoutor  l'appel,  le  triliunal  est  censé  avoir 
reconnu  qu'il  avait  juridiction  dans  cette  matière.  Autrement 
il  se  serait  abstenu  de  p'-ononcer,  en  proclamant  son  incompé- 
tence. La  principale  r<iii»on  »|u'on  donne  pour  nier  le  fait,  ou 
pluL<'»t  l'exercice  du  dr<<it  d'appel  en  matière  de  scellé,  est 
fondée  sur  les  longs  '.élais  que  doit  nécessairement  entraî- 
ner la  procédure  en  appel,  cette  cour  ne  siégeant  que  (|Uatre 
fois  l'année.  J'avoue  que  cela  est  un  inconvénient,  mais  ce 
n'est  pas  une  raison  suffisante  pour  (pie  nous  refusions  à  une 
partie  l'exercice  d'un  droit  que  la  loi  lui  donne.  Si  cet  incon- 
vénient ren<l  désirable  l'abolition  du  droit  d'appel,  c'est  nu 
Parlement  à  intervenir  et  non  pas  aux  juges  à  s'ériger  léf,ns- 
lateurs  par  une  simple  décision  entre  deux  parties.  Du  reste 
l'inconvénient  dont  on  parle  peut  disparaître  d'un  moment  à 
l'autre.  Que  dès  demain  une  nouvelle  loi  nous  permette  de 
siéger  en  appel  tons  les  mois  ou  toutes  les  semain(>s,  alors  le 
motif  que  l'on  fait  valoir  aujourd'hui  pour  refuseï  l'exercice 
de  la  voie  d'appel,  tombe  de  lui-même,  il  n'existera  plus.  Korce 
sera  donc  d'admettre  l'appel  dans  ce  dernier  cas.  Ce  n'est,  ce 
me  semble,  ni  plus  ni  moins  cjue  de  faire  dépendrearbitraire- 
ment  l'exercice  d'un  droit  du  nombre  de  jours,  plus  ou  moins 
grand,  qui  devra  s'écouler,  selon  les  circonstances,  avant  que 
ce  triliunal  soit  .saisi  de  l'in.stance  et  puisse  prononcer  :  '  (îest 
une  pr<»position  <iue  je  ne  puis  pas  adopter  dans  l'e-pèce,  mais 
comme  je  suis  le  S'jul  juge  ([ui  pense  ainsi,  T'ippol  va  être 
débouté  par  le  jugement  de  la  majorité.'    (1  H.  L.,  p.  210) 


CAUTIONNEMENT  EN  APPEL. 

CoUll  DU  BaXC  de  la  REIXE,  en  AlM'EL, 

Québec,  20  juin  bSON. 

Présents:  DuvAl-,  J.en  C,  Cauon,.!.,  dissident,  DuUMMoNl», J., 

et  Bad(;i,ev,  J. 

La    Faiuikh'E  de  Sai.nte-Julie-de-So.meuset,  appelante,  W 
(jLiviEii  Pai^uet,  intimé. 

Juijê:  1.  liuo  le  cantioniionient  en  iipp'jl,  Amw,  les  ap|>el8  do  la  <'oiir 
de  Cin-nit,  doit,  A  |)oino(lo  iiiillité,  int^Uionnor  une  somme  détininim'o 
IK)ur  laqMPlIe  les  cautions  se  Fondent  rosponsahles. 

2.  Qn'nn  doit  y  annoxer  les  atlidavits  par  los(piels  les  cautions  ont  jus- 
tifié de  leur  solvabilité;  sinon,  le  cautionnement  sera  rojet^',  même  si 
l'intimé  n'a  pas  invoqué  cette  cause  de  iiuliité.  0  R.  C ,  p  233) 
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OAUnONNEHENT  EH  APPEL. 

Cour  du  Banc  de  la  Reine,  en  Appel, 

Québec,  14  iléccinbrc  1868. 

Présents  :  DuvAL,  J.  en  C,  Cakon,  J.,  Badoley,  J.,  Monk,  J., 

et  Mackay,  j. 

La  Fabrique  de  8ainte-Julie-de-Somerset,  appelante,  et 
(Jlivier  Paquet,  intimé. 

Jugé:  Qu'il  n'est  pua  n<>ce88aire  que  le  cautionnement, dana les  appels 
(le  lu  Cour  de  Ciruuit,  mentionne  une  somme  dét<îrminée  jMiur  laquelle 
Ifs  cautions  se  sont  rendues  responsables.  (1  R.  C,  p.  233) 


GAUnOmiEHENT  EH  APPEL. 

Cour  du  Banc  de  la  Reine,  en  appel, 

Québec,  20  septembre  1808. 

l'rc'sonts:  DuvAL,  J.  en  C,  Garon,  J.,  Drummond,  J.,  Bad- 
(iLEY,  J.,  et  Monk,  J. 

(lixcRAs  et  Veek. 

Jwjé:  Que  les  attidavits  de  juHlilieution  deh  cantioiiH  en  appel  n'un( 
liaH  liuHoin  d'être  annexés  au  cautionnement.  (.1  A'.  C,  p.  233) 


JUOEHElfTS.-EZPERTISE.-001fTRAT. 


Cour  d'Appel,  Québec,  20  juin  18(5$). 


do  la  •"'iiir 
(létt'finimV 


l'iéseilts  :    DuVAL,  CaHOV,  MoNK  et  MacKAY,  Juges. 

La  Faiikique  de  Sainte-.Iulie-de-Someh.set,  appelante,  et 
Olivier  Paquet,  intimé. 

■Iiitjé  :  \"  (Jue  l'article  472  du  Code  de  Procédure  n'est  pas  olili>?atoire 
|«inr  l(M  juj^es,  et  qu'un  jugement  n'est  pas  nul,  par  cela  f^eul  qu'il 
"iiiii(|ii(j  (lu  toutes  les  conditions  de  forme  exigées  par  la  loi  ; 

-"  Qu'une  cour  peut  adopter  un  rapport  d'experts  dont  personne  n'a 
l't'iiiiiiulr  rhoniolo(iation  ; 

:!"  Uu'iiii  ru|)port  d'exptîrts  n'est  pas  nul,  A  raison  de  ce  q|ue  les  ex- 
K'rtH  n'diit  paM  donné  aux  parties  avis  du  jour  où  ils  î.rocèileraient,  ne  se 
-ont  pas  t'ont'urmés  ù  l'ordonnance  (jui  les  a  nommés,  et  se  sont  entendus 
•■uxMiii'iiit's  con>me  ténvîns  ; 
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Paquet  et  la  fabrique  font  un  marché  devant  notai lo,  |;ar 
lequel  Paijuet  s'engage  à  faire  certains  ouvrages  à  l'église  île 
la  paroisse.  Des  difficultés  s'étant  élevées  entre  eux,  lu  t'a- 
hrique  refube  de  payer  à   Paquet,  qui  n'avait  exécuté  (pi  une 

1»artie  des  ouvrages,  la  somme  de  S140.20  réclamée  par  lui. 
j'intimé  poursuit  l'appelante  pour  cette  somme,  ne  fait,  danB 
.sa  déclaration,  aucune  mention  du  niarcl*é  devant  notaire,  et 
demande  les  .^140.20,  connue  valeur  des  ouvrag<;s  qui!  a  Faits 
et  des  matériaux  qu'il  a  fournis.  L'appelante  .se  défend,  h  |jar 
une  exception  perpétuelle  <m  elle  demande  le  renvoi  de  [ac- 
tion de  Pacjuet,  parce  (ju'il  ne  l'a  pas  basée  sur  le  iiiarclié 
devant  notaire  ;  2*^  par  une  exception  perpétuelle  où  elle 
prétend  avoir  payé  plus  (|ue  la  valeur  des  travaux  faits  par 
l'intimé,  d'après  le  prix  fixé  par  le  marché.  Deux  experts  et 
un  tiers  expert  sont  nommés,  et  la  cour  leur  réfère  Un  matii'n's 
en  (jtu'stioi)  ilavK  Ui  vanne,  dit  le  jugement  t|ui  les  nomme,  ("ts 
experts  agissent  comme  si  ceux  nommés  par  les  parties  étaiet;t 
sous  la  direction  du  tiers  expert  nommé  par  la  cour.  C'est  ce 
dernier  (pli  donne  seul  les  avis  ;  il  n'en  fait  parvenir  aucun  à 
l'appelante  et  se  contente  d'en  dépenser  pour  elle  une  copie  au 
gretie.  Les  experts  entendent  deux  d'entre  eux  eoinnie  té- 
moins, et  ne  peuvent  léussir  à  s'entendre  pour  faire  un  mp- 
poi't  commun.  Chacun  fait,  en  con.séquence,  un  rapjiurt  dis- 
tinct de  celui  de  ses  collègues.  L'intimé  demande  ra(U))iti(iii  du 
rapport  de  son  propre  expert,  et  l'appelante  propo.se  le  rejet 
des  trois  rapports  enseml)le,  comme  entachés  d'irrégulariti's,  et 
en  se  fondant  sur  ce  que  les  experts  n'ont  pas  ol)éi  aujuj^rt'- 
nient  de  la  cour,  (pli  leur  ordonnait  «l'exaiinner  toutes  les  pré- 
tentions «'es  parties,  et,  entre  autres,  les  questions  de  savoir  si 
les  ouvrages,  dont  le  prix  était  rée'anié  par  l'action,  étaient 
les  mêmes  (pie  ceux  pour  le.s(piels  il  y  avait  un  marche  de- 
vant notairi'.  La  cour,  présidée  par  Thon,  juge  StuarT,  rendit 
le  jugement  <pie  voici  :  '"  Considering  that,  b^  the  report  of 
"  one  of  the  experts,  and  the  third  expeit,  a  .sum  of  S77.20 
"  at  least,  is  declared  to  be  still  due  by  the  defentlant  to  tln' 
"  plaintitt",  the  court  doth  adjudge  and  condemu  the  del'cn- 
"  dant  to  pay  to  tlu'  plaintitt,  toi"  the  causes  nicntioned  in 
"  ))laintitl"s  deciaj'ation  the  said  sum  of  .^77.20,  with  inceitst 
anil  costs."  C'est  ce  jugenn'iit  (pli  a  été  déféré  à  la  cour  <1  (ip- 
jiel,  connne  irrégulier  dans  la  forme  et  erroné  au  fond.  L ap- 
pelante a  prétendu  (ju'il  ne  satisfaisaità  aueutu' des  eonditi(Mis 
exigées  par  l'article  472  du  code  de  procédure.  Klle  a  .soutenu 
en  outre,  (pi'il  renfernnnt  un  mal-jugé, en  ce<]u'il  honioloi^imit 
un  rappoi't  d'expert  irrégulier  dans  la  forme,  l't  dont  peis.  nuf 
n'aurait  demandé  l'adoption,  en  C(;  qu'il  maintenait  une  action 
\n)\n-  \\i\ (ftHint iin>  tnernit,  al<»rs  que,  de  l'aveu  du  tiers  e.\]it'it 
lui-même, une  convention  spéciale  devant  notaire  était  prouvée 
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Mî),l<,'rô  ces  raisons,  lu  cour  d'appel  a  confirmé  purement  et 
iiiii[)leinent  le  jugement  de  la  cour  de  circu.t,  et  déclaré,  par 
riiuiiorahle  juge  Du  VAL,  que  ce  jugement  avait  rendu  parfaite 
justice  aux  paiiies.  (1  li.  L.,  p.  430) 


SALAIRE  DU  GABDIEN  D'OFFICE. 

Cour  DE  Circuit,  Sorel,  16  juin  1865. 
Coram  Loraxger,  J. 
EnouAiii)  CoURciiftNE  r.s  J.-A.-E.  Généreux. 

Juij!  :  Que  l'iitiissit  r,  cliurgé  d'un  bref  iIh  saisie,  est  fiursoiiiiulluuieiit 
reKponsublo  du  Kulain'  li  >  'urdien  d'oHice  (lu'il  a  noniiné. 

Le  demandeur  alléguait,  dans  sa  déclaration,  que  le  10  juin 
INIH',  il  aurait  été  sj>écialement  mnnmé  gardien  d'office  par  le 
ilél'fiidcur,  hui  ■  )  de  la  Cour  Supérieure  du  Bas-Canada, 
dune  cage  de  '>.•:  ;  n,rré  ou  radeau,  saisie  par  le  défendeur,  ès- 
iiualité,  à  la  poursuite  de  diverses  personnes  ;  qu'en  vertu  de 
Ifi  susdite  nomination,  le  demandeur  s'était  engagé  envers  le 
(lét'ciidcui'  à  garder  ladite  cag(^  tant  (ju'elle  demeurerait  sous 
saisie  ;  que  le  demandeur  avait  ainsi  gardé  ladite  cage  durant 
If  t('m|is  et  espace  de  treize  jours  et  treize  nuits,  à  l'expiration 
iltxHK'ls  il  a  été  déchargé  de  ladite  garde  par  le  défendeur; 
i|iU',  pour  chaque  jour,  y  compris  la  nuit,  de  ladite  garde,  le 
4(iiiaii<leur  avait  été  taxé  par  ladite  Cour  de  Circuit  à  la 
>'niini('  do  !i*2,  formant,  en  tout,  ^26  :  (jue  le  défendeur  était 
iisjtoiisahle  en  loi  au  «lemandeur,  pour  ladite  somnu»  de  S26, 
ft  (|u'il  étiiit  en  droit  de  lui  demander  ladite  somme  ;  qu'il 
îivait  mérité  et  méritait  de  l'avoir,  ayant  été  engagé  par  le 
iltrciideur  et  ayant  rempli  ses  ol)ligations  eiïvers  lui,  à  son 
l'nilit  ot  avanttige.  Le  «léfendeur  répondit  par  une  défertue  i-n 
il  mit  et  par  une  excepturi)  péremjtttnre  'm  droit,  alléguant 
'|U(',  lors  de  la  nominaticm  du  demandeur  comme  ganlien, 
'liuis  les  causes  ou  poursuites  mentionnées  en  la  <léclaration,  le 
iK''fciiil(M;.-  agissait  en  sa  (|ualitt'  d'huissier  chargé  d'exécuter  et 
si;,'iiiHer  les  ordres  et  saisies  émanés  de  ladite  cour,  dans  les- 
'Htcs  causes,  au  nom  des  div(>rs  demandeurs  en  icelles,  dont  le 
'K'fciiileur  était  alors  porteur,  pour  et  au  nom  desdits  deman- 
ilt'urs.  Le  demandeur  prouva  les  faits  contenus  en  sa  déclara- 
tion, et  produisit  un  certificat  du  greffier  de  la  Cour  de  Circuit 
con(;u  en  ces  termes:    "  Sorel,  23  juin  1864.    Je  considère  que 
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"  dix  chelins  par  jour  pour  clmtiue  gardien  seraient  raison- 
"  nables.  ce  qui  ferait  ^26  à  chacun.    [Signé]  A.  N.  Gouix,  (!, 

ce." 

Jugement,  tel  (|u'entré  dans  les  registres  de  la  Cour  : 

"  Lrii  cour,  déboutant  le  demandeur  du  surplus  de  sa  do- 
mande,  condamne  le  défendeur  à  payer  au  demandeur  la 
somme  de  $V.i  due  à  ce  dernier  par  le  défendeur,  pour  les 
causes  et  considérations  mentionnées  en  sa  déclaration,  avec 
intérêt  sur  icelle  somme  à  compter  tlu  31  août  1.S64,  jour  do 
l'assignation,  jus(ju'au  paiement."  (1  R.  L.,  p.  433) 

PiCHÉ  et  BuA.ssAUi),  avocats  du  demandeur. 

J.  Akmstiion*;,  avocat  du  défendeur. 


«ERTIORARI. 


Coiiii  Supérieure,  en  revi.sion, 


Montréal,  30  novend»re  180,5. 


1  ! 


Coram  Baikjley,  J.,  Berthelot,  J.,  Monk,  J.  A. 

Ex  parte  Hercui  E  Beauparlant,  et  F.  Gervais  et  L.  J.tÎKK- 
N  1ER,  juges  de  paix. 


t 


Itll 


Jugé  :  1"  Qu'une  motion  pour  bref  (Je  nrlinrari  |)eiit  ôtro  rejeléo  iivec 
(U'jmns  lorsque  les  jutros  île  pnix  8i<''jrennt  son-'  le  chapitre  six  des  Statulu 
Heibndusdu  Ba8-C'anndii  ontsenlH  comparu  par  un  avocat. 

2"  Qu'un  bref  de  cirlioran  ne  sera  pus  accordé  :  1"  parce  que  l'inspoc- 
tenr  du  revenu  j)our8uivaiit  pour  contravention  au  cli.  6  des  (statuts  Re- 
fondus du  Bas-Canada  (vente  sans  licence)  n'a  pas  allo|;ué  que  le  liéfen- 
deur  n'était  pas  ilistillatenr,  ni  marchand  de  vins  ;  2°  parce  qu'il  n'a  pas 
fait  d'autres  allc^iués  iiépntifs  {ufijatire  avervuniR]  que  celui  que  lo  dt'lcii- 
deur  n'avait  pas  la  licence  (•xi}j;ée  par  la  loi;  3°  parc»;  que  lu  conviction 
n'indique  pas  précisément  le  jour  ou  l'oHenBeRété  commise;  4*"  parce  que 
les  Jujres  de  paix  ont  ordonné  qu'à  défaut  de  meuhlcn  ntffimntu  Itilffaiditir 
urnit  impriixinné',  5"  parce  que  les  ju^res  de  paix  ont  <-ondamné  t\  uu  em- 
prisonnement de  deux  mois  (jui  «levait  compltr  dujovr  de  rinrorrérotion, 

Aimé  Hoy,  percepteur  du  revenu  de  l'intérieur  pour  le  dis- 
triet  *\i'  Uiclielieu,  junirsuivit  le  requérant,  le  20  mars  l!S(i5.  Lu 
déclaration  était  rédigée  en  termes  :  "Attendu  que  le  défendcnr, 
ayant,  au  lieu  de  Saint-Aimé.,  dans  ledit  district,  dans  la  maison 
et  les  lieux  par  lui  occupés,  le  ou  vers  le  quinzième  jour  du  inois 
de  janvier  18(55,  et  en  différents  temps  avant  et  depuis,  v«'nilu 
et  souffert  (|u'il  fut  vendu  en  détail,  en  quantité  moindre  (\w 
trois  gallons  à  la  fois,  certaines  ]i(|ueursou  boissons  enivrantes, 
savoir  du  brandy  et  du  wlii.«k«'v  sans  la  licenc»;  prescrite  en 
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pareil  cas,  contrairement,  aux  dispositions  des  statuts  faits  et 
passés  à  cet  t'gard,  et,  notamment,  à  celles  du  chapitre  six  des 
Statuts  Retondus  du  Bas-Canada,  à  raison  de  auoi  et  en  vertu 
(lesquels  statuts,  le  défendeur  est  devenu  passible  de  payer  la 
somme  de  cinquante  piastres.  A  ces  cau.ses,  le  percepteur  du 
revenu  de  l'intérieur,  pour  le  district  de  Richelieu,  demande 
jni,'iîment,  et  que  le  défendeur  soit  condamné  à  payer  la  somme 
de  cinquante  piastres  à  raison  de  ladite  c(mtravention,  avec 
dépens."  Le  23  mars  18n5,deux  jufîes  de  paix,  (iervais  et  Gre- 
nier, sur  la  déclaration  ci-dessus,  prononcèrent  une  conviction 
contre  Beauparlant,  en  ces  termes  :  "  Qu'il  soit  notoire  que,  le 
vinfjt-troisième  jour  de  mars  1865,  dans  le  district  de  Riche- 
lieu, Hercule  Beauparlant,  C(jmmer(;antde  la  paroi.'-se  de  Saint- 
Aimé.dit  district,est  trouvé  coupable,  par  les  s()ussi<»nés  Fran- 
(;ois  (iervais  et  Louis-Joseph  (jrenier,  deux  des  ju<^es  de  paix 
de  Sa  Majesté,  dans  et  pour  le  dis'^rict  de  Richelieu,  d'avoir, 
ledit  Hercule  Beauparlant,  audit  lieu  de  Saint-Aimé,  dit  dis- 
trict, dans  les  maison  et  les  lieux  par  lui  occupés,  vers  le 
f|uinze  janvier  dernier  (18G5),  vendu  en  détail,  moins  que  trois 
«(allons  à  la  fois,  certaines  li(|ueurs  s])iritueuses  ou   boissons 
enivrantes,  savoir  du  l»randy  et  du  whiskey,  sans  la  licence 
prescrite  en  pareil  cas,  en  contravention   des  Statuts  Refon- 
dus pour  le  Bas-Canada.     Et  que  nous,  lesdits  Fran<,'ois  (ier- 
vais  et   Louis- Joseph    Grenier,   condamnons     ledit    Hercule 
Beauparlant,  pour  ladite  contravention,  à  payer,  à  titre  d'a- 
mende, la  sonnne  de  $50  qui  sera  prélevée  et  employée  con- 
formément à  la  loi,  et  aussi  à  payer  audit  Aimé  Roy  la  somme 
de  trois  livres,  dix-sept  chelins,  trois  deniers,  pour  ses   rais  en 
cette  cause.    Et,  si  lesdites  sommes  ne  sont  pas  payées   inuné- 
diatement,  nous  ordimnons  qu'elles  soient  prélevées  par  ia  saisie 
et  vente  des  meubles  et  effets  du  défendeur,  et,  à  défaut  de 
meul)les  et  efl'ets  suffisants,  nous  condamnons  ledit  Hercule 
Beauparlant  à  être  emprisonné  dans  la  pri.son  commune  du 
district  de  Richelieu,  pour  le  terme  et  espace  de  deux  mois  de 
oalendrier,  à  compter  du  jour  de  son  incarcération,  à  moins 
ijue  lesdites  diverses  .sommes  et  les  frais  de  ladite  .saisie  et 
vente,  ou  d'emprisonnement,  s'il  y  a  lieu,  ne  soient  plus  io'v 
piiyés."    Le  13  juin  18(55,  après  avoir  donné  les  avis  voul.'.s 
par  la  loi.  Hercule  Beau|  arlant,  par  ses  av(jcats,  Ht  nioton 
jiour  un  bref  de  certicrari,  et  produisit  au  soutien  de  c.  tte 
motiim  un  affidavit  circonstancié  contenant  les  moyens  sui- 
vants, savoir  :   "  (|u'il  a  été  assigné,  le   vin^t-et-unième  jour 
de  mars  dernier,  à  comparaître  en  la  ville  de  Sorel,  dans  le 
district  de  Richelieu,  le  23  mars  dernier,  devant  Fran(;ois  (ier- 
vais, juj;e  de  paix  dans  et  pour  ledit  district,  ou  devant  tel 
antre  jiijjje  de  paix  dudit  district,  pour  répondre,  là  et  alors,  à 
1)1   plainte   portée   contre   lui    par    Aimé    Roy,  percepteur  du 
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revenu  de  l'intérieur  pour  ledit  district  de  Richelieu,  nu  nom 
de  Notre  Souveraine  Dame  la  Heine,  pour  les  motifs  dt-ilnits 
dans  la  déclaration  y  annexé»*  ;  fjue  le  déposant  a  t'ait  défuut; 
que  le  23  mars  1865,  en  la  ville  de  Sorel,  le  déposant.  (|iii  nu 
as  comjiaru,  a  été  trouvé  coupable  par  Fran<;ois  (Jcrvnis  et 
jOuis-Joseph  (Jrenier,  deux  «les  juges  de  paix  de  Sa  Mnjrstt', 
dans  et  pour  h*  district  de  Richelieu  (Il  cite  les  ternu's  de  la 
conviction):  (pie  le  déposant  a  été  et  est  lésé  par  Indite  convic- 
tion qui  doit  être  cassée  pour  plusieurs  raisons:  l*^  Parce  (jut' 
les  juges  de  paix  n'avaient  aucune  juridiction  au  regtird  île 
ladite  poursuite  ou  plainte;  2*^  Parce  que  la  plainti;  inxiiose 
pas  une  offense  légale  quelconque  contre  le  déposant  ;  .'{'•'  l'nrec 
que,  par  la  plainte,  il  n'appert  ])as  et  il  n'est  pas  allégné  (|nc 
le  déposant  n'était  pas  distillateur  dAment  licencié,  sous  l'au- 
torité du  chapitre  19  des  Statuts  Refondus  du  Canada,  ni 
n'était  pas  non  plus  marchand  ni  commen/ant,  qui,  sous  les 
dispositions  du  chapitre  (5  des  Statuts  Refondus  pour  le  Has- 
Canada,  peuvent,  par  licence,  vendre  des  li(|UetjrH  spiritueuscs; 
4"^  Parce  que,  par  la  plainte,  il  n'appert  pas  que  le  déposant 
ait  vendu  ou  détaillé  aucune  liqueur  spiritueuse,  en  quantité 
moindre  (pie  celle  indi(juée  par  la  loi  ;  5*^  Parce  que  la  plainte 
n'expose  pas  (pie  la  prétendue  offense  y  désignée,  ait  été  coni- 
iniHe  par  le  déposant,  en  l'absence  des  différentes  qualitications 
contenues  en  la  clause  du  statut  imposant  une  pén*ilité,  et  (|Ui' 
le  !nan(|Ue  d'alh'gués  négatifs  (négative  averments)  irsnltant 
des  dispositions  dudit  statut  a  eu  pour  eflTet  d'enlever  toute 
juridiction  aux  juges  de  paix  ;  (j*^  Parce  (ju'il  n'appert  |)u><,  avec 
certitude,  en  et  par  la  conviction,  à  (pielle  épo(pie  la  ])réten(iue 
otfen.se  a  été  eomiiiise  :  7  '  Parce  que  la  contravention  dont  il 
est  parlé,  en  la  conviction,  est  dite  avoir  été  connnise  vers  le 
15  janvier  dernier;  tandis  qu«;  le  jour  précis  au(|uel  telle  pré- 
tendue  offt'nse  mirait  té  commise  devrait  y  ('tre  imlKHie: 
8*  Parce  (pie,  par  la  'iction,  les  jug(\s  (h;  paix  ont  onloiuié 
(pi'à  défaut  de  incnbh .  suffis). ,nts,  le  dépo.sant  serait  empri- 
sonné, c»;  (pli  est  ilh'gal,  attendu  (pie,  par  la  secticni  îiT  du  cliap.  ti 
des  Statuts  Refonihis  po'.r  le  Bas-Canada,  l'emprisoiuietiK  :!t 
a  lieu  à  défdnt  île  iiicuitU's  et  effet»,  <ni  (ht lis  le  ras  o!'  ilx 
sentieut  ivf<n(fisiantfi:  i)"^  Parce  (pie,  par  la  conviction,  les  juffes 
de  ])aix  ont  exc<''dé  leur  juridiction  en  condamnant  le  (iéjiosant 
à  reniprisonnenient  tandis  que  la  loi  ne  leur  donne  pas  ce 
pouvoir,  ainsi  qu'il  ap[)ert  à  lu  fonne  «le  conviction  njarquée  h" 
dans  ledit  statut,  et,  partant,  n'avaient  aucune  juridiction  à  c 
faire;  10*^'  Parce  que  le.s  juges  de  paix  ont  encore  exeétie  Km- 
juridiction,  et  n'avaient  aucune  juridiction  pour  c(»ndainnei  Ir 
déposant  à  un  emprisonnement  qui  devait  compter  du  jour  'l' 
Hon  incarcération,  attendu  que  le  statut  27  et  2H  Vie,  oli.  i>* 
S.  48,  l'a  Itien  décrété  pour  les  diverscis  périodes  d'emprisoniii'- 
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iiii'iit  iiicntioniuk's  dans  l(>s  .sections  HH,  80  et  40  «lu  ch.  i)  <l<>s 
Statuts  KtïfonduR  pour  le  HaH-Cana<la,  mais  ne  l'a  nullement 
(IftTt'té  pour  li's  périodes  d'emprisonnement  mentionnées  dans 
la  s-s.  2  de  la  37e  section  du  cli.  0,  sous  les  dispositions  de 
|ai|uelle  loi  les  Juj^es  do  paix  ont  prétendu  »i>j;ir,  et  (|u'aucun«' 
loi  ne  les  autorisait  à  ce  l'aire  ;  <|Ue  le  déposant  a  donné  l'avis 
lé^'al  et  re(|uis  en  pareil  c»is  aux  juj^es  de  paix  de  son  intention 
(le  se  pourvoir  par  l»ref  de  cerfiortiri  contre  ladite  conviction, 
et  ce  dans  les  six  mois  du  prononcé  de  la  conviction,  et  qu'il 
ne  s'est  pas  écoulé  six  mois  depuis  le  prononcé  <le  la  conviction.' 

.lup'Mient  <le  la  Cour  Supérieure  du  21  juin  1HG5,  LoHAN- 
(JKK,  J.  :  "  La  cour,  a  rejeté  et  rejette  ladite'  motion,  avec  dé- 
pens." 

Cette  cauHe  fut  portée  en  revision,  où  le  requérant  allégua, 
à  part  les  moyens  mentionnés  dau.s  .son  affidavit  eirconutiuicié, 
(pie  Hercule  deauparlant  a  demandé  l'émanatiou  d'un  writde 
cirtioniri  devant  la  Cour  Supérieure,  à  Sorel,  pour  l'intîr- 
iiiiition  et  ca.ssation  de  cette  condamnation,  mais  que  la  Cour 
Supérieure,  le  21  juin  lS(j,5,  a  rejeté  la  motion  du  requérant, 
avec  dépens,  <|Uoique  les  _/*tf/^'«  *«  jhiI.!' siiih  aient  comparu 
par  un  av(x;at,  A.  E.  Bras.sard,  suivant  sa  comparution  du  l*i 
juin  IH(J5,  et  qu'Un  n'ont  droit  à  aucuns  (lépens,  pan  plus 
ijii'ils  i)c  sovf  tenus  <l'ev  payer.  La  Cour  de  Revision  confir- 
ma ledit  jugement  en  tous  points,  av»;c  dépens,"  (1)  (1  li.  Jj., 
p.  4G7) 


O&PACITB  DE  OONTRAOTER  D'UNE  PERgORHE  ACCUSEE  DE  HEURTRE. 

Cour  Supérieure,  Sorel,  îU  mars  1869. 
Coram  IjOUANoer,  J. 


» 

il  !'i 

■:*^ 

■'  t, 

î., 


D.-Z.  (lAUTHiER  r.s  Flîi.ix  J(tUTKAs,  h-ijualité. 

./('(/('  .•  1'^'  Qu'une  femme,  accnHf'e  du  meurtre  «le  gon  mari,  peut,  ilaii.s 
lV|in(|iu»  iiiteriiiédiaire  de  l'accnsiitiou  et  de  la  loudaninatidu  juiidicjne, 
cfiiitiiicter  un  ennaj;euient  valable  jKiiir  mi  l'aine  défendro  ilo  l'aocurtation. 
■-"  Qii'uu  iivoiîat  peut  r^'elumer  eu  justice  le  mnutaut  d'nbliv'atioiiH  à  lui 
(onmintieH  par  l'aeeuttée  pour  s«  mire  défendre,  lormiu'uueune  preuve 
(lu  Hiirdiarno  ou  de  coutrainte  morale  u'oKt  faite. 

S"  <iue,  dans  l'espèci',  les  biens  de  lu  femme  (^oudamnéo  ayant  l'té 
0(111  ti>'i|  nés  an  jiroflt  delà  <'f)nroiine,  cette  dernière  ne  iKiuvait  s'emparer 
lies  iiiitnit>  (|u'à  la  eiiai-ge  de  payer   '  )b|i^ation  eontructéo  comme  ('tiadit, 

ili  Aiiterili'H  l'iti'i's  par  lo  r<!<nii.ftint  :  \W-y,  Ou  ('niinrlionn,  M'\\.  IMilli, 
pli!!  :{,"i7  ot  ;t.")S  ;  Stiitut»  Ri-fondiiK  \\\\  ( 'iiiiiulii,  iliiip.  ht,  BCCH  '2,  S  t!l  4  ;  Stii- 
luis  l't'tdtidu»!  «lu  Mas-Canada,  chap.  (J,    secs  1  et  *tl. 
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conttnc  tonte  antre  obli|2;ation,  et  qne,  si  la  Couronne  n'ttftt  paH  Tait 
remise  deH  biens  rontiHqu^^s  aux  enfantn  do  la  condamnée,  «Ile  mirait 
ét(>  obligée  d'a(;quitter  ces  obligationn. 

4^  Que  les  enfants  ayant  eu  la  remise  de  ces  biens  sont  aux  lIroitM 
comme  aux  obligations  de  la  Couronne,  et,  partant,  chargés  de  ces  olili- 
gâtions. 

5"  Que  ces  enfants  ne  Hont  ce|]endant  tenus  que  pro  modo  emolummii. 

0"  Qu'ils  ne  sont  tenus  de  ces  obligations  que  Hur  la  part  de  leur  mère 
dans  la  comninnauté,  et  non  Mur  ses  gains  du  survie  qu'elle  a  penluR. 

IjC  (leiimndeur  alléguait,  dans  sa  déclaration,  que,  le  10  avril 
1<S47,  François-Xavier  Jouiras  aurait  contracté  innriagt'  avec 
Sophie  Hoi8clair,  Blondin  et  confrères,  notaires  ;  que,  durant 
leur  communauté,  ils  auraient  acquis  certains  biens  moliilioi-H 
et  immobiliers  ;  que  de  leur  mariajçe  seraient  issus  cinq  en- 
fants ;  que,  le  13  février  1850,  Fran(;ois-Xavier  Joutras  auniit 
fait  son  testament.  M.-E.  Hart,  notaire,  par  lequel  il  instituait 
Sophie  Boisclair,  son  épouse,  sa  légattvire  universelle  ;  que 
Sophie  Boisclair  aurait,  de  même,  fait  son  testament  )>t  nom- 
mé ledit  Joutras  son  légataire  universel  ;  (|ue,  le  31  décembre 

1866,  Joutras  serait  décédé,  et  que  son  épouse  aurait  accepté 
le  legs  à  elle  fait;  que  le  8  janvier  1867,  Sophie  Boisclair  a 
été  accusée,  conjointement  avec  Modeste  Provencher,  du 
meurtre  de  son  mari  ;  quo  Provencher  fut  trouvé  coupable  et 
exécuté  le  3  mai  18(>7  ;  nue  Sophie  Boisclair  et  Modeste  Pro- 
vencher auraient  recjuis  les  services  professiotmels  du  deman- 
deur, pour  les  défendre  <le  l'accusation  portée  contre  vnx,  et 
lui  auraient  consenti  un  billet  de  5?500  ;  que  Sophie  Boisclair 
a,  de  plus,  consenti  une  obligation  au  demandeur,  le  Ki  mars 

1867,  devant  Précourt,  notaire,  pour  !?440,  et  une  autre  de 
S200,  le  16  avril  1867;  que,  pour  la  sûreté  du  paiement  des- 
dites obligations,  Sophie  Boisclair  aurait  hypothé(|ué  un 
immeuble  y  désigné  ;  que  le  demandeur  a  fidèlement  rempli 
ses  oliligations  vis-à-vis  de  Sophie  Boisclair,  et  qu'elle  ne  lui  a 
jamais  donné  un  seul  sou  ;  (pie  la  valeur  de  ses  services  est 
d'au  moins  $1500  qu'il  réduit  à  $1140;  que  Sophie  Boiscluir, 
avant  le  12  avril  1867,  éttiit  propriétaire,  tant  en  vertu  dudit 
testament  de  son  mari,  -Joutras,  que  par  son  contrat  de  ma- 
riage sus-cité,  de  beaucoup  de  biens  mobiliers  et  de  plusieurs 
immeubles  ;  que  Sophie  Boisclair  fut  condamnée  à  mort  le  12 
avril  1867,  et  ses  biens  confisqués  au  profit  de  Notre  Souve- 
rain<!  Dame  la  Reine  ;  que  le  demandeur  a  fait  apposer  les  scel- 
lés sur  les  biens  de  Sophie  Boisclair,  ce  qui  lui  a  occasionné  des 
dépenses  au  montant  de  $97.18,  somme  qui,  réunie  à  la  stmiiiii- 
sus-mentionnée,  forme  celle  de  $1237.18  ;  (\uv  le  défendeur  a 
été  nommé  tuteur  auxdits  enfants  mineurs  ;  que  le  défendeur, 
en-qualité,  «'st  en  possession  de  tous  les  biens  de  Sophie  bois- 
clair, ot,  comme  tuteur  des  enfants  et  héritiers  de  Sophie 
Boisclair,  est  tenu  en  loi,  sur  et  à  même  lesdits  biens,  payer 
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et  aecjuitter  toutes  dettes  et  cr^'ances  légitimes,  et.  partant, 
ci'llt'  ilu  (leinanfleur  ;  (juu  c'est  entre  les  ntains  et  en  la  posses- 
sion (lu  cléfen<ieur,  h-qnaUfé,  que  le  ^jouvernenient  de  Sa  M«- 
jostt'  a  remis  les  susdits  hiens.    Conclusions  ordinaires  pour  le 
pni^iiient  de  la  somme  de  ^^1287.18,  avec  intérêt  et  dépens.  A 
CL'ttt!  action  le  défendeur  plaida  :  !*•'  par  une  exception  péremp- 
toire,  que  Sophie  Boisclair,  ayant  forfait  à  .ses  droits  d'épouse 
envers  son  mari,   Joutras,  et  ayant  comnws  l'adultère  avec 
l'rovencher,  a  perdu  le  droit  de  reprendre  aucune  part  dans 
lu  communauté  de  hiens  entre  elle  et  Joutras  à  la  dissolution 
d'icelle.  Sophie  Boi.sclair,  étant  la  meurtrière  <le  .son  mari,  ne 
pi'ut  en  aucunt!  manière  avoir  hénéficié  de  sa  mort,  soit  en 
reprenant  sa  part  de  comriiunauté,  soit  en  a[)préhendant  tous 
sts  l>iens,  en  vertu  du  testament  du  13  février  185(),  fait  par 
Joutras  en  faveur  de  Sophie  Boisclair.  Le  denumdeur  ne  peut 
rt'plamer  du  défendeur,  èn-qualit^,  aucune  .somme  de  deniers 
(|Ue  Sophie  Boisclair  peut  s'être  engagée  de  payer,  le  défen- 
ilenr  étant  tuteur  aux  enfants  mineurs  de  Sophie  Boisclair  et 
lie  Joutras,  les(|uels  n'ont  pas   succédé  à  leur  mère,  ni   en 
aucnne  manière  que  ce  soit  continué  sa  personnalité  juridi(|ue, 
Il  cause  de  Votftiinder  dont  Sophie  Boi.sclair  a  été  frappée; 
(\\Mi  les  biens  de  Sophie  Boi.sclair,  .si  aucuns  elle  avait,  ont  été 
confisqués  au  profit  de  la  Counmne,  du  moment  qu'elle  a  com- 
mis le  meurtre  dont  elle  a  été  trouvée  coupable,  lesquels  biens 
in  Couronne  v.,  depuis,  remis  aux  nùneurs  selon  acte  produit  ; 
<|Ue,  vu  ce  que  ci-dessus  allégué,  le  défendeur,  f>n-(]U(ilité,  n'est 
pivs  tenu,  en  loi,  de  payer  aucune  somme  de  deniers  au  denian- 
'it'ur,  pour  les  rai.sons  portées  en  la  déclaration.  2*^  Par  une 
seconde  exception  péremptoire,  il  allégua  :  "  (jue  Sophie  Bois- 
"  clair  n'a  .signé  le  billet  et  lefi  actes  d'obligation,  cjue  sous 
"  l'empire  de  la  crainte  et  par  l'effet  d'une  contrainte  morale 
''  indue,  exercée  sur  ic»  Me  ;  que  le  demandeur  n'a  januiis  four- 
"  ni  valable  considération  pour  le  bilU^t  et  les  actes  d'obliga- 
"  ti'tii  :  qu'il  y  a  surcharge  do  la  part  du  deuiandeur,  dans 
"  l't'.stimé  de  ses  services  professionnels  rendus  à  Sophie  Bois- 
"  clair;  que  Sophie  Boisclair  ne  pouvait  s'engager,  conjointe- 
"  ment  et  solidairement  avec    Provencher.  pour  payer    une 
"  dette  dont  la  cau.se  première  datait  d'une  époque  antérieure  à 
"la  dis.solution   de   ,s(m   mariage   avec  Joutras;   .pie  Sophie 
"  Boiselair  n'a  signé  le  billet  et  les  actes  d'obligation  (pie  par- 
"ct'iju'elle  y  était  pouss('e  par  Prov(^ncher;  cjue,  réellement, 
"  le  l>illet  et  les  actes  d'obligation  n'étaient  que  pour  les  frais 
"  et  les  honoraires  d'avocats  dans  la  défen.se  de  Provencher." 
Ijodit  demandeur  répliqua:    (|ue,  (piand   Sophie    Boisclair  a 
contmeté  avec  le  demandeur,  elle  a,  dûment  et  légalement, 
contracté,  et,  partant,,  le  demandeur  est   bien  fondé,  en   loi. 
(.luns  .sa  présente  demande  ;  que  la  condamnation  de  Sophie 
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J{f)isolair,  lu  conHsciition  «Ju  si's  liions,  coiiiiiit;  susdit,  et  la 
rt'inisc  d'ict'ux  à  ses  enfants,  par  l'cntrcniiise  iju  ihHViKJfiir, 
It'Ur  tuteur,  I»;  tout  fait  et  arrivé  après  les  »'nj^agenients,  con- 
trats, obligation  et  billet  par  elle  fait  "u  faveur  du  tleiimn- 
deur,  pour  valeur  i'e(;ue,  et  pour  bonnes  et  valalih's  considrni- 
tions,  ne  peuvent  pas  préjudieier  aux  droits  du  deiiiandcnr,  et 
ne  sont  p»us  en  loi  un  obstacle  pour  enij)êclier  le  deiiiiuuleiir 
d'être  payé  <le  son  dû  et  de  .ses  créances  (|u'il  a  sur  le.s  liit-ns 
de  S(,>pliie  Hoisclair.  "  Liu'te  de  l'eniise  de  la  Couronne  en 
faveur  des  enfants  est  réiligé  vu  ces  ternies:  "  IMiovi.nciai. 
Sechetauv's  Ofi'K'F.,  Ottawa,  ',in\  dune,  l^^<)7.  Tins  is  to  cer- 
tify  tliat  His  Kxcellency  tbe  Adininisti'ator  of  the  (iovcni- 
njent,  in  Council,  lias  been  pleased  to  remit  and  give  over  to 
tliti  niinor  cliildren,  and  a  cliild  unborn  of  tlie  late  François 
Joutras  and  of  Soplne  Hoisclair,  tlie  latter  now  lying  uiidt  r 
sentence  of  deatb  for  ninrder,  ail  sucli  property  of  .said  Sopliic 
Boiselair,  as  inay  now  becoine  esclieated  and  reverte<l  to  tlii' 
Cnjwn,  ovving  to  tlie  sentence  for  capital  felony  piissed  u|)on 
lier.  (Signed),  \Vm  M<:I)(H;<i.\l.L,  Secretary."  Le  denuuulcni  tit 
entendre  un  témoin  jiour  |)rouver  <)Ue  son  compte  n'était  pas 
trop  élevé:  les  auti-es  faits  furent  prouvés  ou  admis. 

Peu  Ci'KLAM  :  Le  |(i  avril  I.S47,  Kram/ois  Jouti-as  et  Supliif 
Hoisclair  contractèrent  mariage,  sous  le  régime  de  la  eoniiiiu- 
nauté,  dans  laquelle  tombèrent  des  conquêts  nu'ubles  et  im- 
meulile.s.  Du  mariage  na(|uirent  cin<i  enfants  dont  le  défen- 
deur est  le  tuteur.  Ije  18  janvier  1850,  les  époux  firent  cliacun 
loijr  testament  s'instituant  mutuellement  légataires  univer- 
sels. Le  *n  décembn*  18()(),  Joutras  mourut,  et  Sophie  Hois- 
clair, conjointement  avec  Modeste  IVovencher,  furent  accu.scs 
de  l'avoir  assassiné.  Après  leur  arrestation,  Provencher  et  In 
femme  Joutras  consentirent  au  demandeur,  avocat  de  cette 
ville,  un  billet  solidaire,  au  montant  de  S^OO,  jiour  se  faiiv 
défendre  do  l'accusation.  L(!  16  mars  1>S()7,  la  femint;  Joiitia> 
consentit  une  seconde  ol)ligation  pour  le  même  objet,  pour 
$H(),  et  liypotlié(jua  un  con(|uêt  immeuble  de  la  comminianté 
et  |ii  (»  avril  de  la  mèinc  année,  une  troisième  obligation  pour 
$200.  Ces  deux  obligations  étant  données  ))our  si;  procurer  les 
services  jiroft'ssionnels  de  deux  autres  avocats,  et  ceu.x  de  niéili  • 
oins  devant  servir  comme  témoins  au  jnocès  ;  le  deiiiandinr 
s'engageant  à  fournir,  à  ses  frais,  le  service  de  ces  deu.x  avo- 
cats et  des  médecins.  Lt;  même  concjuêt  immeuble  fut  liyp" 
tbécpié  pour  le  montant  porté  en  la  troisième  obligatimi.  L' 
12  avril  ISOT,  Sophie  Hoisclair  fut  trouvée  coupalile  du 
meurtre  d(?  son  mari  et  fut  condamnée  à  mort  par  la  Cour 
du  Hanc  de  la  Reine  siégeant  en  juridiction  criminelle  en  ir 
district  ;  cette  condamnation  emporta  mort  civile,  et  confisca- 
tion «le  ses  biens  en  faveur  de  la  Couronne.    A  la  recjuête  du 
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(Iciimiidrur,  les  sc('ll«'.s  furent  n|)|)()sés  snr  les  Mens  di'  la 
fi'iiiiii*-  Jouti'iis,  et  lit  •'{  juin  1<S()7,  lu  Couronne  fit  rcnii.se  i>t 
a)>aii<lon  (lu  SUN  droits  uc(|uiti  pur  la  confiscation  nux  enfants 
iiiiiii'tirs  nés  du  mariage  des  époux  iloutnis  (|ui  sont  en 
]i(issi'ssion  des  Mens  de  la  coiiiniuniiuté.  Aujourd'liui,  le 
clt'tniiiideur  r«'>clanie  d'eux  le  montant  des  obligations  ci-liaut 
mtiitionn»''es,  en  capital  et  intérêt,  et  en  sus  S*!)7.1<S,  pour 
fiais  des  scellés.  La  défense  plaide  <|Ue,  par  le  meurtre  de 
liDii  mari,  Sopltic;  Hoisclair  a  perdu  tous  les  «jroits  de  com- 
iiiunauté  (pli  lui  étaient  échus  l'ar  son  mariap>,  et  aussi 
Ceux  (|u'elle  aurait  pu  prétendre  (lu  testament  de  son  mnri  ; 
une  les  mintturs  n'ont  pas  succ('-dé  à  leur  mère  morte  ci\  ilement, 
l't  n'ont  point  continué  sa  personnalité  Juridi(|Ue  :  (pie  les  biens 
(je  Sopliit!  Hoisclair  ont  été  confîstjués  nu  profit  de  la  Couronne, 
ilu  moment  de  la  perpétration  du  meurtre,  et  (|u'a))Mndon  leur 
Il  »'té  fait  de  ses  Itiens  par  la  Cou  l'on  ne  ;  (|Ue  le  Itillet  et  les 
()lili<;atioiis  n'ont  été  signés  <|ue  sous  l'empire  de  la  crainte  et 
\M'  l'cHet  d'une  contrainte  murale  indûment  exercée  sur  elle  ; 
{|iu'  le  demandeur  n'a  jamais  fourni  valable  considérati(jn  pour 
le  liillft  et  les  oltligations,  (.-t  (|u'il  y  a  surcharge  dans  l'estimé 
(il'  ses  services  professionnels,  l'ar  ses  ré)>on.'^es  le  demandeur 
smiticnt  (prêtant  créancier  de  Sophie  Boisclair,  il  a  droit  d'être 
]myé  sur  seis  biens  (pli  sont  en  possession  d(.'s  mineurs.  Les 
i|iiistions  s(ailevées  par  ce  liti(^e  sont  les  .suivantes  :  1^  Dans 
IV'|H)tpit'  interiiH'diaire  de  l'accusation  du  meurtre  de  .son  mori 
à  sa  condamnation  juridique,  Sophie  Boisclair  pouvait-ello 
(■(iiitraeter  un  engagement  valable  pour  se  faire  défendre  de 
Iticciisation  ?  2*^  Si  elle  a  pu  valablement  s'engager,  le  deiiian- 
(It'iir  a  t-il  le  droit  de  ivclamer  le  montant  (ju'il  demande  par 
son  action,  en  d'autn's  termes,  les  obligations  de  So})hie  Hois- 
l'Iaii'  doivent  elles  être  maintenues  jus(pi 'aux  montants  (pi'elles 
|iiirtt  lit  en  l'alwence  d'une  preuve  contraire  faite  ])ar  la  défen.se. 
■\^  Lii  Couronne,  si  elle  n  eût  pas  fait  remise  des  biens  confis- 
iliU's,  aurait-elle  été  obligée  d'acquitter  ces  obligations  ?  4*^  Les 
infants  aux  droits  de  la  Couronne  sont-ils  tenus  de  la  même 
iliaivc  f  5*^  Jus(pi'à  (pielle  ctnieurreiice,  la  Couronne  et  les  en- 
fimt.s  sont-ils  tenus  de  la  cr^mce  du  demandeur  ?  (i*-  Sur  (piels 
liifiis  sont-ils  tenus  ?  Ce  (pii  soulî've  la  (piestion  agit(''e  jiar  la 
il(''f(iise  relativement  h  la  perte  prétendue  des  droits  résultant 
il  Siijiliic  IJoisclair  du  testament  de  Joseph  Joutras,  et  de  sa 
•  iiuinmiiauté  avec  lui.  1^'  La  question  de  validité  de  l'engage- 
iiitnt  a  toujours  été  vivement  controversée  entre  les  auteurs. 
Lis  nus  prétendaient  (pie  le  prévenu  d'un  crime  emportant 
iiKiit  civile  ne  pouvait  plus  faire  d'aliénations.  D'autres  pré- 
t'iidaiciit  (jue  la  faculté  d'aliéner  ne  lui  était  interdite  (jue  du 
.i'iur  (It;  la  condamnation.  Les  deux  parties  citaient  en  leur 
tiivcnr  des  lois  romaines.    Sans  rapporter  les  raisons  données 
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par  les  auteurs  de  cette  question  vive  et  longtemps  prolongée 
il  me  suffira  de  dire  que  le  sentiment  des  meilleurs  auteurs, 
celui  qui  paraît  avoir  été  définitivement  adopté,  et  qui  nie 
paraît  être  le  plus  humain,  est  que  l'accusé,  protégé  par  la 
présomption  de  son  innocence,  conserve  l'intégrité  de  ses  droits 
jusqu'à  sa  condamnation,  et  que,  partant,  il  a  la  libre  faculté 
de  contracter  comme  s'il  n'eût  pas  été  prévenu  d'un  crime. 
Mais  peut-il  faire  tous  les  contrats?  Ici  se  présente  une 
distinction  que  fait  naître  la  confiscation  qui  est  une  des 
peines  de  son  crime.  11  a  incontestablement  l'administration 
de  -ses  biens,  il  peut  payer  ses  dettes  et  recevoir  ses  créances, 
mais  il  ne  p,eut  rien  faire  en  fraude  et  au  préjudice  du  fisc, 
dans  le  but  de  soustraire  ses  biens  à  la  confiscation  et  de 
diminuer  sa  peine.  Il  peut  aliéner  ses  biens  à  titre  onéreux, 
mè\is  il  ne  peut  pas  le  faire  à  titre  gratuit;  la  présomption 
existant  en  ce  cas,  qu'il  l'a  fait  pour  frauder  le  fisc.  Ici  Sophie 
Boisclair,  en  contractant  des  dettes  pour  se  faire  défendre, 
ost-ollo  censée  l'avoir  fait  pour  frauder  le  fisc  ?  Dans  cette 
controverse,  où  sont  cités  des  noms  tels  que  ceux  de  Godfroy, 
Dr  nouîin,  Cujas,  LePrestre,  Ricard,  Lemaître  et  autres,  je  ne 
t '(.uve  que  Papin  qui  parle  d'un  cas  semblable,  et  qui  dise 
"  quH^  l'on  ne  peut  refuser  à  l'accusé  la  faculté  d'aliéner,  afin 
qu'il  puisse  se  procurer  sa  subsistance,  et  pourvoir  aux  dé- 
penses nécessaires  pour  prouver  son  innocence."  Je  trouve  ce 
.sentiment  si  conforme  aux  principes  sur  la  matière,  que  je  no 
puis  que  l'adopter.  En  effet,  il  est  impossible  de  dire  qu'ici 
l'accusé  a  agi  en  fraude  du  fisc  et  dans  l'intérêt  d'un  tiers.  Je 
résous  donc  la  prenjière  proposition  en  faveur  de  la  demande. 
Il  est  bien  entendu  que  c'est  d'après  le  droit  français  que  je 
juge  cette  proposition,  car,  d'après  le  droit  anglais,  l'accusé  de 
félonie  capitale  et  convaincu  plus  tard,  ne  peut,  dans  l'époque 
intermédiaire  du  crime  à  la  conviction,  aliéner  en  aucune  façon 
les  biens  sujets  à  confiscation.  Mais  cette  confiscation  ne  porte 
pas  là  comme  en  ce  pays  sur  la  totalité  des  biens  du  coupable, 
Les  meubles  seuls  en  sont  passibles,  et  le  droit  de  la  Couronne 
sur  ses  immeubles,  consiste  seulement  dans  la  jouissance  de 
l'an  et  jour.  2me  propositiov  :  Voyons  maintenant  jusqu'à 
quel  uiontant  le  demandeur  a  le  droit  de  recouvrer.  La 
(léfense  nie  la  valeur  des  services  professionnels,  allèofue  sur- 
charge et  contrainte  morale.  Disons  de  suite  qu'elle  n'a  rien 
prouvé.  Elle  ne  dit  pas  même  en  niant  la  valeur  des  .-icrviees, 
à  (juel  chiffre  ils  se  sont  élevés.  De  sorte  qu'il  me  paraît  que, 
si  Sophie  Boisclair  avait  1  •  droit  de  s'engager  pour  l'éinunérer 
ces  services,  la  valeur  (ju'elle  y  a  attachée  elle-même  doit  être 
accordée  au  demandeur.  Je  ne  lui  accorderai  cependant  pas 
les  frais  de  scellés  dont  il  doit  supporter  les  dépens  comme  de 
toutes  autres  mesures  conservatoires,  faites  par  les  créanciers. 
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3me  ■proptHition  :  La  Couronne,  si  elle  n'eût  pas  fait  remise 
(le  ses  droits,  était  tenue  des  dettes  de  Sophie  Boisclair,  c'est 
une  des  conditions  de  la  confiscation  <iue  le  confiscataire  prenne 
les  biens  à  la  charge  des  dettes.  Le  contraire  serait  une  viola- 
tion des  droits  des  créanciers.    Ce  serait  enrichir  le  fisc  à  leur 
préjudice  que  de  lui   attribuer  les  biens  sans  la  charge  des 
dettes.    Ce  serait  même  contrevenir  au  principe  de  la  confis- 
cation qui  n'est  pas  d'enrichir  le  fisc,  mais  d'imprimer  l'horreur 
(lu  crime  au  criminel  par  la  pensée  de  la  misère  de  ses  enfants, 
s'il  encourt  une  peine  qui  emporte  couiiscation  et  par  là  de  le 
détourner  du  crime.  Aussi  les  auteurs  enseignent-ils  unanime- 
ment que  le   fisc   prend   les  biens  à  la  charge  des  dettes. 
ime  proposition  :   Il   n'est   pas   non   plus  douteux   que   les 
héritiers  du  condamné  à  qui  la  Couronne  fait  remise  de  la 
confiscation  ne  soient  tenus  de  ses  dettes.    Ce  n'est  cependant 
piis  comme  héritiers  du  condamné,  car  ses  biens  ont  été,  en 
entier,  dévolus  à  la  Couronne  ;  mais  c'est  comme  représentants 
de  cette  dernière,  et  à  ses  charges  aussi  bien  qu'à  ses  droits  ; 
c'est  aussi  <;omme  possesseurs  des  biens  de  l'accusé  qu'ils  sont 
tenus  des  charges.   5me  proposition  :  Mais  ce  n'est  pas  indéfi- 
niment qu'ils  sont  tenus  de  la  dette,  parce  que  ce  n'est  pas 
comme  héritiers  qu'ils  le  sont.    C'est  jusqu'à  concurrence  des 
profits  qu'ils  retireront  de  ces  biens,  pro  modo  eniolunienti, 
qu'ils  devront  contribuer  aux  dettes.  6mc  propositimi  :  Quels 
sont  les  biens  sur  lesquels  ils  sont  tenu.s  ?    Cette  proposition 
soulève  la  question  des  effets  (|u'a  produits  le  meurtre  commis 
par  la  femme  Boisclair  sur  son  mari,  en  rapport  avec  le  testa- 
ment fait  en  sa  faveur  et  ses  droits  de  communauté.  Il  est  in- 
contestable que  Sophie  Boisclair  ayant  attenté  aux  jours  de  son 
mari,  a  été,  par  le  fait  même,  déchue  du  legs  contenu  au  testa- 
ment de  ce  dernier.  Le  légataire  ou  héritier  qui  attente  aux 
jours  du  testateur,  est  privé  du  bénéfice  du  testament.    Mais 
a-t-elle  perdu  ses  droits  dans  la  communauté  comme  le  pré- 
tend la  défense  ?  La  femme  qui  attente  aux  jours  de  son  mari 
perd  ses  gains  nuptiaux  et  de  survie,  mais  la  communauté 
n'est  pas  un  gain  nuptial  ni  de  survie.    Elle  est  considérée, 
sous  les  rapports  intéi  essés,  comme  une  société  ordinaire,  sur 
laquelle  le  meurtre  commis  par  un  associé  sur  la  personne  de 
son  co-tissocié,  n'a  d'autre  effet  que  celui  de  la  dissoudre,  sans 
iiti'ecter  en  aucune  manière  leurs  rapports  intéressés.  Les  droits 
Je  Sophie  Boisclair  dans  la  communauté  sont  donc  passés  à 
la  Couronne  par  sa  condamnation,  et  de  la  Couronne  à  ses  en- 
fants.   Les  biens  sur  lesquels  le  demandeur  a  le  droit  de  .se 
venger  de  la  dette  sont  donc  ses  droits  dans  la  communauté, 
^i  les  enfants  ne  sauraient  être  tenus  que  jusqu'à  concurrence 
'le  ce  qu'ils  ont  amendé  de  ces  biens.     Il  y  a  exclusion  du 
'louaire,  par  le  contrat  de  mariage,  et  en  attentant  à  la  vie  de 
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son  mari,  Sophie  Boisclair  a  perdu  ses  droits  au  préciput 
stipulé  en  sa  faveur,  ce  préciput  étant  un  gain  de  .«ur\  lo.  Je 
ne  puis  donc  prononcer  maintenant  de  jugement  final  sans 
connaître  le  montant  de  l'émolument  retiré  par  les  enfants, 
en  d'autres  termes,  la  valeur  des  biens  qui  leur  ont  été  dévolus, 
en  vertu  de  la  remise  de  confiscation  faite  par  la  Couronne, 
et  il  me  faut  ordonner  une  expertise  en  ce  sens. 

Jugement  interlocutoire  :  "  Considérant  que  la  condam- 
nation à  mort  prononcée  contre  Sophie  Boisclair,  le  12  avril 
1867,  par  la  Cour  du  Banc  de  la  Reine,  siégeant  en  juridic- 
tion criminelle  en  ce  district,  sur  conviction  de  meurtre,  avec 
préméditation,  de  François-Xavier  Joutras,  son  mari,  laquelle 
condanmation  a  emporté  mort  civile,  n'a  pas  eu  d'effet  rétro- 
actif à  la  sentence,  et  que,  jusqu'au  moment  de  ladite  sen- 
tence, Sophie  Boisclair  a  conservé,  dans  leur  intégrité,  ses 
droits  civils,  entre  autres,  le  droit  de  contracter  des  dettes  pour 
cause  légitime  et  sans  fraude  envers  le  fisc  ;  considérant  que, 
lors  de  la  passation  des  divers  billets  et  obligations  mention- 
nés en  la  déclaration,  et  dont  le  demandeur  poursuit  le  recou- 
vrement, Sophie  Boisclair  était  ainsi  en  possession  de  ses 
droits  civils,  et  que  la  cause  de  ses  obligations  est  une  cause 
légale,  l'engagement  contracté  par  un  accusé,  pour  pourvoir  à 
le  défendre  de  l'accusation,  n'étant  pas  censé  l'êti  e  pour  une 
cause  illicite  ou  réprouvée  par  la  loi,  et  n'emportant  pas  avec 
lui  de  présomption  de  fraude  contre  le  fisc,  fraude  qui  n'est 
prouvée  dans  la  présente  espèce  par  aucun  fait  extérieur  et 
qui,  partn.nt,  n'est  nullement  établie  ;  considérant  que  le  défen- 
deur, ès-qualité,  n'a  fait  preuve  d'aucun  des  faits  par  lui  invo- 
(jués  dans  ses  défenses,  et,  notamment,  de  la  contrainte  morale 
ou  intimidation  exercée  sur  Sophie  Boischiir,  et  qu'il  n'a  pas 
non  plus  prouvé  que  la  valeur  des  services  pnjfessionnels  du 
demandeur  fut  moindre  que  celle  portée  auxdits  billets  et 
obligations,  et  qu'en  l'absence  de  cette  preuve,  le  tribunal  doit 
prendre  l'estimation  qu'a  faite  Sophie  Boisclair  comme  base 
de  l'estimation  d'iceux  ;  considérant  nue  la  confiscation  des 
biens  de  Sophie  Boisclair,  opérée  en  laveur  de  la  Couronne 
par  ladite  condanmation,  a  été  par  elle  remise  aux  enfants  de 
Sophie  Boisclair,  représentés  par  le  défendeur,  leur  tuteur, 
mais  que  cette  remise  n'a  été  faite  qu'aux  charges  auxquelles 
les  biens  confisqués  ont  été  dévolus  à  la  Couronne  elle-même, 
savoir  à  la  chai-ge  des  dettes  de  Sophie  Boisclair,  et  entre 
autres,  de  celle  du  demandeur  ;  considérant,  cependant,  que  les 
enfants  de  Sophie  Boisclair,  pas  plus  que  ne  l'a  été  la  Cou- 
ronne, ne  sont  pas  indéfiniment  tenus  des  dettes,  mais  seule- 
ment jusqu'à  concurrence  de  leurs  profits  dans  les  biens  dévo- 
lus, pro  modo  eriiolumenti,  et  qu'avant  de  connaître  le  chiffre 
de  cet  émolumèrit,  et  ht  valetir  des   bieiis  dévolus  qui  ne 
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peuvent  consister  que  dans  la  part  de  communauté  de  Sophie 
Boisclair  avec  Fran(,'ois  Joutras,  il  est  impossible  de  porter 
aucune  condamnation,  et  qu'il  y  a,  partant,  lieu  d'ordonner 
uuu  expertise  constatant  la  valeur  de  ladite  part  de  commu- 
nauté, avant  de  prononcer  aucune  sentence  définitive,  ordonne, 
avant  faire  droit,  que,  d'hui  au  1er  jour  juridique  du  terme 
jirccliain  de  cette  cour,  le  défendeur  rendra  un  compte  juste 
et  fidèle  des  biens  qui  sont  dévolus  aux  enfants  mineurs  issus 
(lu  mariage  desdits  François  Joutras  et  Sophie  Boisclair,  en 
vertu  de  la  remise  faite  auxdits  enfants  par  la  Couronne,  le  3 
juin  1(S()7,  de  la  valeur  desdits  biens,  des  profits  que  les  en- 
fants mineurs  en  ont  retirés,  déduction  des  dépenses  faites, 
tant  pour  obtenir  ladite  remise  que  pour  exploiter  et  adminis- 
trer lesdits  biens,  le  demandeur  avant  droit  de  contester  ledit 
compte  s'il  le  juge  convenable,  pour  sur  le  tout  être  ordonné 
ce  (jue  de  droit.  (1  R  L.,  p.  473,  et  2  La  Thémis,  p.  82) 


SDCCESSION.-HERITIER. 

Cour  Supérieure,  Sorel,  31  mars  18G9. 
Présent  :  Loranoer,  J. 
Joseph  Desaltels  vs  Marie  Larue. 

Jiujé:  1"  Qu'un  donateur,  appelé  par  la  loi  à  la  sucwssion  île  son  fils, 
ne  peut,  sans  renoncer  à  la  succes-ion,  repousser  les  ohligatinns  cju'en- 
triiîne  sa  qnalité  d'héiitier,  et  réclamer  <le  la  veuve  du  défunt,  en  s^a 
i|iialité  d'usufrnitiôre  de  ses  biens,  une  dette  à  lui  dne  pai  son  fils  sur 
>e8  propres,  et  qu'il  y  a,  en  ce  cas,  confusion  des  qualités  de  créancier  et 
(le  débiteur. 

'."'  Qu'il  ne  peut  pas  même  réclamer  de  la  venvo  usufruitière  les  in- 
urèts  lies  capitaux  qui  lui  étaient  dus  par  son  fils. 

Per  Curiam  :  Par  acte  de  donation  entre  vifs,  fait  le  1er 
avril  1861,  devant  Payan,  notaire,  le  demandeur  et  Marie- 
Anne  V^errier,  sa  femme  donnèrent  cei-tains  biens  à  Joseph 
Desautels,  leur  fils,  maintenant  décédé,  en  son  vivant  époux 
lie  la  défenderesse,  M^arie  Larue.  Joseph  Desautels  avait, 
moyennant  cette  donation,  promis  payer  !?350  an  demandeur, 
iivec  intérêt  au  taux  de  12parcent.  Le  2  février  1865,  Joseph 
Desautels  épousa  la  défenderesse,  et,  par  son  contrat  de  ma- 
iiai,'e,  il  y  eut  constitution  d'usufruit  de  tous  les  biens  du  pre- 
iiiiev  mourant  en  faveur  du  survivant.  Joseph  Desautels,  fils, 
wt  décédé  intestat  le  5  février  1867,  laissant  le  demandeur, 
son  pèf(!,  comme  plus  proche  parent  successible,  et  la  défende- 
resse a  pris  possession  de  son  usufruit.  La  présente  action  est 
portée  en  recouvrement  du  capital  et  intérêts,  contre  ladéfen- 


'  ■  « 


'•I  tn 


■  M 

■1-  <M 


368 


RAPPORTS  JUDICIAIRES   REVISÉS 


deresse,  comme  usufruitière,  et  le  demandeur  conclut  à  con- 
damnation personnelle, si  mieux  n'aime  la  défenderesse  remettre 
les  biens  chargés  d'usufruit,  sinon  à  ce  ({ue  l'acte  de  donation 
soit  cassé,  pour  défaut  d'exécution  des  charges  ;  le  demandeur 
concluant  à  tout  événement  à  ce  que  la  défenderesse  soit  con- 
damnée à  payer  les  intérêts  du  capitiil,  comme  représentant 
les  charges  des  biens  chargés  d'usufruit.  La  seule  défense  (jui, 
pour  les  tins  de  la  contestation  utilement  liée  entre  les  parties, 
et  l'exposé  de  la  question,  se  présente  réellement,  est  celle- 
ci  :  la  défenderesse  prétf^nd  que  le  demandeur,  étant  avec  sa 
femme,  héritier  de  son  fils,  Joseph  Deaautels,  ne  peut  rien 
réclamer  d'elle,  en  sa  qualité  d'usufruitière,  à  raison  de  dettes 
passives  du  défunt,  et  qu'il  y  a  eu  confusion  des  qualités  de 
créancier  et  débiteur  en  sa  personne.    Dans  ses  réponses,  le 
demandeur  nie  avoir  accepté  la  succession  du  défunt  Joseph 
Desautels  et  soutient  que,  comme  commune  en  biens,  la  défen- 
deresse doit  la  somme  demandée,  mais  peut-il  changer  son  ac- 
tion portée  contre  la  défenderesse  comme  usufruitière,  ce  qu'é- 
videmment il  n'a  pas  le  droit  de  faire.  11  restera  sa  prétention 
relative  à  l'obligation  de  la  défenderesse  de  payer  les  intérêts 
du  capital  comme  représentant  les  charges  de  l'usufruit.  Trois 
questions  se  soulèvent  ici  :    \*^  Le  deviandeur,  ai)pelé  par  hh 
loi  à  la  succession  de  son  fils,  peid-il,  sans  y  renoncer,  reponn- 
ser  les  obligations  qu'entraîne  sa  qualité  d'héritier  ?    Dans 
les  circonstances,  peut-il  réclamer  de  la  défenderesse,  usufrui- 
tière du  défunt,  une  dette  due  par  son  tils  ?  N'y  a-t-il  pus, 
dans  sa  personne,  confusion  des  (jualités  de  créancier  et  débi- 
teur qui  repousse  sa  demande  i  S'il  ne  peut  réclamer  le  capi- 
tal, ne  peut-il  pas  au  moins   réclamer   les  intérêts,  comme 
charge  des  biens  donnés  en  usufruit  ?  Deux  maximes  du  droit 
commun  se  livrent  ici  un  combat  apparent,  et,  de  leur  conci- 
liation, naît  la  solution  de  l:i  première  question.    "  Le  mort 
saisit  le  vif,'  dit  la  coutume.  "Nul  n'est  héritier  qui  ne  veut," 
ajoute  la  même  ct^utume.  Le  demandeur  dit  :  "  Je  n'ai  pas  voulu 
être  héritier,  je  n'ai  pas  accepté  la  succession  ;  conséquemment 
je  ne  puis  être  traité  comme  héritier,  et  tous  mes  droits  contre 
la  succession  sont  restés  en  vigueur.  "    Cette  question  remonte 
aux  principes  fondamentaux  du  droit  coutumier  sur  les  suc- 
cessions.   D'après  ces  principes,  en  mourant,  un  homme  .saisit, 
de  plein  droit,  de  l'universalité  de  ses  biens,  de  ses  droits 
comme  de  ses  obligations,  son  héritier  qui  continue  ainsi  la 
personalité  juridique  du  défunt.    L'intérêt  de  la  société,  les 
droits  des  tiers,  la  faveur  de  l'héi'idité,  réclament  cette  trans- 
mutation rapide,  cette  substitution  de  personnes  opérée  par 
un  instant  de  raison.    Pas  n'est  besoin  d'inventaire,  de  déli- 
vrauce,  pas  de  délai,  pas  de  délibération,  pas  d  acceptation, 
Par  une  de  ces  tictions  dont  le  droit  seul  est  capable,  il  sup- 
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pose  que  le  défunt  n'a  pas  cessé  cle  vivre,  ou,  plutôt,  il  le  res- 
suscite en  la  personne  de  l'héritier.  Mais  cette  saisine  est  un 
bienfait  de  la  loi,  et,  en  vertu  de  la  règle  du  droit  antique, 
Quodcuiqiie  (pro  co)  prestatur  non  invito  tribuitur,  ne  sau- 
rait tourner  au  préjudice  de  l'héritier,  en  lui  rendant  fatale 
une  disposition  faite  en  sa  faveur.  Ce  qui  arriverait  si  jamais 
il  ne  pouvait  répudier  une  succession  o  léreuse.  Aussi,  tel  n'est 
pas  le  cas,  les  choses  étant  entières,  et  tant  qu'il  ne  s'est  pas 
immiscé,  il  peut  renoncer  à  la  succession.  Mais,  aussi  long- 
temps qu'il  n'a  pas  renoncé,  il  est  traité  comme  héritier.  Son 
abstention  n'est  pas  suffisante  pour  le  soustraire  aux  charges 
de  l'héridité.  Il  ne  lui  est  pas  suffisant  tle  dire,  je  n'ai  pas  accep- 
té, ou  je  me  suis  abstenu  pour  lui  faire  obtenir  congé  de  l'ac- 
tion des  tiers.  «Il  doit  défendre,  payer  ou  renoncer,  sinon,  on  le 
condamne.  La  loi  ne  veut  pas  laisser  en  suspens  l'héridité  flot- 
tante sur  la  tête  des  divers  héritiers  en  dégrés  égaux  ou  iné- 
gaux, en  butte  à  leurs  caprices,  ou  en  proie  à  leurs  incertitudes. 
Ennemie  des  temporisations  qui  pourraient  paralyser  la  liqui- 
dation, elle  veut  une  dévolution  prompte  et  assurée.  C'est  sur 
ces  principes  qu'ont  été  rendus  une  foule  d'arrêts  qui  ont  con- 
damné aux  dépens  des  héritiers  qui,  poursuivis  pour  des  dettes 
de  la  succession,  sans  s'être  immiscés,  et  aussi  sans  avoir  renon- 
cé avant  l'action,  ne  l'ont  fait  qu'après  avoir  été  mis  en  cause, 
et  que  je  décide,  qu'ta  la  présente  espèce,  le  demandeur, 
n'ayant  pas  renoncé,  doit  être  traité  comme  héritier  de  son  flls, 
vis-à-vis  la  défenderesse.  Etant  ainsi  héritier  de  son  fils, 
P'^'  .  il  réclamer  de  la  -défenderesse  une  créance  due  par  le 
défunt  ?  Voilà  la  second'^  question.  Encore  ici  se  présente  la 
considération  des  effets  que  produit  la  représc  '^ation  du  dé- 
funt par  l'héritier,  sa  perpétuation  en  la  personne  de  ce  der- 
nier. Le  demandeur,  héritier  de  son  fils,  à  sa  qualité  de 
créancier  a  joint  celle  de  débiteur,  et  il  s'est  opéré  en  sa  per- 
sonne une  confusion  qui,  incontestablement,  lui  refuse  toute 
action,  au  regard  de  dettes  passives  ;  mais,  quoiqu'il  ne  le  dise 
pas  expressia  verbis  dans  sa  déclaration,  il  le  dit  suffisamment 
en  disant  que  la  défenderesse  accepte  la  communauté,  que, 
dans  cette  communauté  est  entrée  la  créance  qui  a  cessé  d'être 
la  dette  de  son  fils,  mais  qui  est  devenue  celle  de  la  commu- 
nauté, et  dont  la  défenderesse  doit  la  moitié.  A  cela  il  y  a 
deux  réponses,  la  première  est  que  la  créance  réclamée  par  le 
demandeur,  a  été  contractée  pour  l'acquisition  des  immeubles 
donnés  par  l'acte  du  1er  avril  1861,  lesquels,  même  au  dire  de 
la  demande,  sont  des  propres  de  communauté,  et  que  cette  com- 
munauté n'a  jamais  été  tenue  de  cette  créance.  En  effet,  il 
serait  souverainement  injuste  que  la  communauté  qui  n'a  pas 
profité  des  immeubles,  fût  tenue  de  leur  prix  d'acquisition. 
La  seconde,  c'est  que,  par  le  contrat  de  mariage,  il  est  stipulé 
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que  chacun  des  conjoints  sera  tenu  de  ses  dettes  contractées 
avant  te  n)arrage.  Supposant  donc  que  cette  dette  semit 
tombée  dans  la  communauté,  et  que,  comme  commune,  Im  dé- 
ifenderesse  en  dût  «ne  partie,  elle  aurait  un  recours,  en  iiicJeni- 
nité,  contre  le  demandeur,  comme  héritier  du  conjoint  décédé, 
si  le  créancier  ici  n'était  pas  te  demandeur  lui-même.  Q^à  de 
evitieme  tenetur  eum  ctgentem  r-epettit  exceptio  ;  le  demaïKleHr 
est  ma}  fondé  sur  ïa  seeomïe  question.  Il  l'est  encwe  sur  la 
tjroisième,  et  encore  à  raison  de  sa  qualité  d'héritier,  il  est  censé 
avoir  fart  hii-m^me  la  donation  d'usufruit  constituée  en  favenr 
de  ht  défenderesse  au  contrat  de  mariage.  Comment  peut-il 
aujowrd'hui  vouloir  charger  l'usufruit  dé  aa  propre  dette  '. 
Je  sais  bien  que  Fosufruitier  est  tenu  de  la  contribution  aux 
dette»,  mais,  évidemment,  ce  n'est  pas  aux  dettes  qui  appar- 
tiennent en  actif  à  l'héritier  de  l'auteur  de  l'usufruit.  S^r 
tous  les  ïKjints  j'estime  ctonc  que  le  demandeur  est  mal  fondé 
dans  sa  demande,  et  qu'il  en  doit  être  débouté. 

Jugement  :  "  Considérant  que  le  demandeur,  étant  l'héritier 
légitime  de  Joseph  Desautels,  l'époux  de  la  défenderesse,  à  hi 
succession  duquel  il  n'a  pas  renoncé,  ne  peut  réclamer  de  lu 
défenderesse,  ni  comme  usufruitière  des  biens  délaissés  pat- 
ledit  Joseph  Desautels,  ni  comnje  commune  en  biens  avec  ce 
dernier,  le  prix  des  propres  dudit  Joseph  Desautels,  vendus  ou 
donnés  à  échange  par  le  demandeur,  lequel  prix  n'est  pas  en- 
tré dans  la  communauté,  comme  dette  passive,  et  que  cette 
inhabilité  s'applique  aussi  bien  aux  intérêts  qu'au  capital  ; 
considérant  que,  si  l'usufruitier  est  tenu  de  la  contribution 
aux  dette»  de  l'a  succession,  il  ne  peut  l'être  sur  action  directe 
intentée  contre  hii  par  l'héritier  de  l'auteur  de  l'usufruit,  ainsi 
que  le  fait  le  demandeur  ;  considérant,  enfin,  que  le  surplus  tle 
hi  <lemande  est  sans  preuve,  et  que  le  dtemandteur  doit  être 
débouté  de  ses  cimclusions  en  entier  ;  a  débouté  et  déboute  le 
demandeur  de  son  action.  (1  jB.  L.,  p.  485,  et  2  La  Thémis, 
p.  90) 
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Col' UT  J)E  Circuit,  pour  le  comté  flTainaska, 

St-François-dïi-Lac,  21  octobre,  1801. 

Coram  Badgley,  J. 

FitA>H,'ois  Lafond  et  al.  V8  Isaie  Boisvert  et  al. 

Jugé  :  1"  Que,  lorsqu'il  y  a  appel  d'une  décision  d'un  coiiBeil"  locaï  au 
conseil  de  comté,  en  vertu  de  la  sec.  66,  ch.  24,  de  l'Acte  Municipal  Re- 
fondu du  Bas-Canada,  le  conseil  de  comté  doit  être  considéré  comme 
tribunal  judiciaire  dont  les  décisions  sont  des  jugements  analogues  à 
ceux  ilefl  tribunaux  ordinaires. 

2"  (^ie  (les  jugements  rendus  par  les  conseils  de  comté  siégennt  en 
tribunal  d'appel,  il  y  a  appel  à  la  Cour  de  Circuit,  en  vertu  de  la  sec.  67 
(ludit  Acte  Municipal. 

Cot  appel  a  été  porté  par  les  appelants  contre  une  décision 
rendue  par  le  conseil  de  comté  d'Yamaska  revisant  un  pro- 
cès-verbal de  chemin.  Les  intimés,  sur  l'a  présentation  de  la 
requête  d'appel,  s'objectèrent  à  la  réception  de  cet  appel,  pré- 
tendant que  la  décision  du  conseil  de  comté  était  un  acte 
d'administration  de  la  corporation  du  comté,  et  ne  pouvait 
pas  être  considérée  comme  un  jugement  rendu  sur  litige  ;  que 
la  sec.  67  de  l'Acte  Municipal  n'accorde  l'appel  que  des  juge- 
ments rendus  sur  l'Acte  Municipal  par  un  tribunal' judiciaire. 
Les  appelants  prétendirent  que  le  conseil  de  comté  se  trou- 
vait, par  la  loi,  érigé  en  tribunal  spécial  d'appel,  et  que  les 
décisions  de  ce  tribunal  d'appel  étaient  des  jugements  judi- 
ciaires analogues  aux  jugements  des  cours  de  justice  ordinaires. 
La  cour  a  adopté  les  prétentions  des  appelants,  et  a  maintenu 
le  droit  d'appel,  pour  les  raisons  sus-citées.  (1  R.  L.,  p.  494) 


OBLIGATIOIIS  DE  LA  FEMME  POUR  SOU  MARI. 

Cour  Supérieure,  Saint-Hyacinthe,  10  janvier  1870. 

Coram  Sicotte,  J. 

La  Société  de  Construction  de  Saint-Hyacinthe,  deman- 
deresse, vs  Brun  ELLE  et  vir,  défendeurs. 

Jvgé  :  1"  Que  la  femme  mnriée  et  séparée  dé  biens  ne  peut!  s'eilgaf^er, 
en  aucune  manière,  pour  les  affaires  de  son  mari,  et  que,  si  elle  le  mit, 
son  engagement  sera  cassé  et  annulé  comme  fait  en  fraude  et  en  violai 
lion  des  lois  d'ordre  public. 

-"  Que,  pour  savoir  si  l'obligation  contractée  au  nom  de  la  femme 
^e^  VAéié'  pcKiv  lia»  afftriires'  d&  sens'  ui«riv  i^  cotM^nt  d«  d^enqttérlr  dy: 
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toutes  le»  circonstances  dans  lesquelles   l'obliKittion  a  vU'  conlnictùe,  et 
d'avoir  égard  aux  présomptions  uni  découlent  des  faits  prouvi'H. 

'à^  Que,  dans  IVspùce,  bien  que  robligation  ait  été  contractéo  par  lu  d,'.. 
fenderesso  seule,  en  faveur  de  la  demanderesse,  il  résulte  des  faitN  prou- 
vés,  que  la  demanderesse  a  coiilratîté  avec  le  mari  do  la  défenderesKc,  ut 
que  cette  dernière  a  consenti  une  obligation  hypothécaire,  en  favenr'do 
la  demanderesse,  pour  compléter  et  assurer  les  transactions  de  son  mûri. 

Hilaire  Mathieu  a  fait  application  au  bureau  de  In  deman- 
deresse pour  un  emprunt  tl'argent,  et  a  offert,  coinino  sûreté, 
des  fiypothè(|ueH  sur  les  biens  de  sa  femme.  Ses  propositions 
ont  été  acceptées  par  la  demanderesse,  et  lorsqu'il  s'est  iiffi  de 
passer  l'obligation,  la  demanderesse,  par  ses  directeurs,  a  exigé 
que  l'obligation  fût  consentie  par  la  femme  de  Hilaire  Mathieu, 
savoir  la  défenderesse.  Lorsque  l'obligation  est  devenue  due, 
la  défenderesse  Brunelle,  fennne  de  Hilaire  Matfiieu,  a  refu,sé 
de  payer  et  a  été  poursuivie  sur  l'acte  d'obligation  qu'elle  avait 
consenti.  A  cette  poursuite,  elle  a  plaidé  les  faits  ci-dessus  rap- 
portés, et  la  Cour  lui  a  donné  gain  de  cause. 

Voici  les  motifs  donnés  par  le  savant  juge  SicoïTE,  à 
l'appui  de  son  jugement,  dans  des  notes  manuscrites  (|ue  nous 
reproduisons  :  "Il  s'agit  du  recouvrement  des  deniers  qui,  d'a- 
près l'acte  invoqué,  paraissent  avoir  été  empruntés  par  et  pour 
la  femme.  Cette  dernière  repousse  la  demande,  en  disant 
qu'elle  n'est  intervenue  que  pour  continuer  l'emprunt  sollici- 
té par  soti  mari,  et  réellement  fait  pour  son  mari,  quoiqu'il 
ait  été  stipulé  dans  l'acte,  un  prêt  fait  à  elle  et  pour  elle.  La 
loi  déclare  nuls  et  inefficaces,  absolument,  tous  engagements, 
cautionnements,  obligations,  faits  ou  contractés  durant  le  ma- 
riage, par  la  femme  séparée,  qui  ont  pu  lui  faire  encourir  au- 
cune responsabilité,  k  raison  de  contrats,  d'engagements  faits 
par  son  mari.  Comme  le  tribunal  le  remarquait,  dans  une  autre 
cause  de  même  nature,  il  ne  peut  y  avoir  de  discussions  sur 
l'opportunité  de  la  loi,  sur  ses  avantages  ou  inconvénients; 
mais,  quand  la  femme  articule,  comme  elle  le  fait  dans  l'espèce, 
la  violation  de  la  loi,  il  n'y  a  qu'à  s'enquérir  si,  réellement,  le 
prêt  a  été  fait  au  mari  et  pour  le  mari.  Ce  fait  constaté,  la 
question  de  fraude  à  la  loi  est  décidée.  Toute  violation  de  la 
loi,  dans  les  matières  civiles,  rarement  se  présente  avec  un 
aveu  explicite  à  la  face  des  actes  de  la  transaction.  Elle  est 
assez  ingénieuse  pour  se  cacher  sous  des  apparences  de  vérité 
et  de  légalité.  Elle  ne  serait  pas  la  fraude,  s'il  en  était  autre- 
ment. Il  faut  bien,  dans  ces  cas,  chercher  la  vérité,  dans  la 
preuve  testimoniale,  dans  les  indices,  dans  les  présomptions. 
Il  y  a  des  présomptions  légales,  comme  celle  qui  se  présentera 
souvent  dans  la  matière  dont  il  s'agit.  La  loi  défend  à  la 
femme  séparée  de  s'engager  avec  son  mari.  Or,  quand  la  femme 
apparaîtra  s'être  obligée  avec  son  mari,  la  présomption  légale 
sera  qu'elle  s'est  obligée  pour  lui.  C'est  la  responsabilité  qu'elle 
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proliil»c.    Les  autres  présomptions  résultent  do  touti's  les  con- 
sidériitions  qu'un  homnie  impartial  fonde  sur  la  position  des 
parties,  sur  leurs  rapports,  leurs  intérêts,  leui*s  habitudes,  sur 
lea  conséquences  nécessaires  de  faits  connus  à  des  faits  présu- 
més, et,  souvent,  sur  la  nature  particulière  du  contrat.  Les 
présomptions  doivent  être  précises,  résulter  de  faits  ayant  uiiC 
connexité  évidente  avec  ceux  dont  on  cherche  la  preuve  ;  elles 
doivent  être  concordantes  et  graves.  Les  auteurs  indiquent  la 
route  qu'il  faut  suivre  pour  découvrir  la  fraude  et  les  simula- 
tions.   C'est,  d'abord,  par  une  discussion  exacte  et  un  examen 
attentif  des  faits.    La  meilleure  règle  est  (jue  l'on  considère  ce 
(|ui  a  précédé  et  ce  qui  a  suivi  les  actes  argués  de  fraude,  le 
caractère  des  conventions  mêmes,  celui  des  personnes  qui  ont 
contracté.  L>i  première  chose  connue  est  une  demande  du  mari 
aux  demandeurs,  en  date  du  1er  septembre,  faite  en  son  nom 
seul,  d'emprunter  pour  lui  la  .somme  de  $900.00,  avec  des  con- 
ditions de  paiement,  d'intérêt  et  de  garanties  précises  et  bien 
indiquées.  Cette  demande  d'emprunt  a  été  remise  au  secrétaire 
trésorier  des  demandeurs  par  le  mari.  Il  n'a  été  nullement 
nuestion  de  la  femme.  Cette  demande  est  .soumise  aux  deman- 
deurs le  3  de  septembre,  et,  le  même  jour,  elle  est  accordée 
dans  les  termes  suivants,  qu'on  trouve  dans  le  registre  de  leurs 
procédés  :  "  Les  directeurs  décident  de  prêter  à  Hilaire  Mathieu, 
'  la  sonmie  de  $900.00,  pour  4  ans,  à  douze  par  cent,  sur  la 
fjarantie  offerte."  La  femme  n'a  fait  aucune  démarche,  aucune 
(lemande,  auprès  des  directeurs.    Mais  il  est  expliqué  par  l'un 
d'eux,  Buckley,  qu'il  y  eut,  dans  l'assemblée,  quelque  discussion 
sur  la  légalité  de  prêts  faits  aux  femmes  séparées,  mais  que  lui 
était  d'opinion  qu'elle  pouvait  emprunter  pour  elle,  for  kerself. 
Un  autre  directeur,  Turcot  dit:  "Une  application  nous  a  été  sou- 
"  mise  de  la  part  du  défendeur,  Hilaire  Mathieu  ;  nous  avons 
"  refusé  d'y  avoir  égard,  et  nous  avons  engagé  le  président  et 
le  secrétaire  d'en  informer  Mathieu,  lui  intimantque  les  direc- 
'  teurs  ne  voulaient  pas  lui  prêter  la  somme  demandée,  atten- 
'  du  que  les  propriétés  qu'il  oflrait  en  garantie  ne  lui  appar- 
"  tenaient  pas."    La  demande,  faite  par  Mathieu,  fut  donc 
considérée  avoir  été  faite  pour  lui,  et  non  de  la  part  de  sa 
femme.  Un  autre  directeur,  Dessaulles,  dit  qu'il  a  été  procédé 
sur  une  dei*iande  par  écrit.  Or,  il  est  constant  qu'il  n'a  été  fait 
t't  présenté  qu'une  demande  par  écrit,  et  au  nom  de  Mathieu 
seul.    Il  n'y  a  pas  eu  d'autre  demande  et  le   secrétaire  le 
constate  positivement.   Desprès  dit:    "J'ai  reçu  cette  appli- 
cation de  Mathieu,  et  je  l'ai  soumise  aux  directeurs  le  3  sep- 
"  tembre,  et  il  a  été  résolu,  par  les  directeurs,  que  cette  sou- 
mission d'Hilttire   Mathieu  était  acceptée,  sur  la  garantie 
"  offerte  dans  la  soumission  même."  Le  secrétaire  nous  apprend, 
avec  autant  d'exactitude  que  de  précision,  ce  qui  s'est  réelle- 
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ine»]t  pABsé  k  cette  UHSeluUoe  (Ju  3  hepU'liiUe.  "  J^h  diicctiui» 
"  o«t  décitjé  de  fuire  le  prêt  nui-  ia  ga^tautie  oflert»-,  ctito 
"  gara^ijbie  Appartepunt  À  la  défenderesHe  ;  les  dirccteuis  ont 
"  (Té,«i.dé  de  «e  pus  prêter  au  défendeur,  HUaire  Mathieu,  mais 
"  (Je  prêter  h  a»  feji^me,  sur  ia  ^rantie  offerte."  Dans  uni- 
autre  partie  de  sa  déposition,  il  dit  :  "  C'est  à  la  séiuice  du  ;i 
"  septembre  que  les  directeurs  en  sont  venus  à  la  décision 
fipale  relatiyeujeut  au  prêt."  Cette  fois,  ils  ont  décidé  d'at-- 
cepter  La  soumission  de  Mathieu,  et  de  prêter  la  soiiujie  ile- 
nmndée  par  cette  soumission,  mais,  corauie  la  garantie  oH'crtii 
consistait  ew  des  propriétés  de  la  défendciresse,  ils  décidèrent 
que  la  aom'ne  serait  prêtée  à  la  défenderesse,  et  que  l'oMi- 
gatioi)  et  rjiypothèque  seraient  données  par  elle.  Il  est  cons- 
tant qu'avant  cet  emprunt,  le  mari  était  sans  ressources,  et  tn 
dehors  de  tout  négoce.  Voilà  les  faits  qui  ont  précédé  l'acte. 
Quels  faits  ont  suivi  ?  Le  mari,  sans  ressources,  fait  prestiu'ini- 
médiatement  après  la  consommation  de  l'emprunt  des  tichat» 
considérables  de  marchandises,  et  paie  à  deux  de  ses  fournis- 
seurs seulement  près  de  $700.  Il  n'est  fait  aucune  améliora- 
tion sui*  ^es  héritages  de  la  femme,  il  n'est  payé  aucune  dette 
pour  elle.  La  femme  n'avait  nul  besoin  de  cet  argent,  ses  biens 
suffisaient  pour  fournir  l'existence  de  la  famille.  Le  secrétaiie, 
Desprès,  pe  peut  dire  d'abord  précisément  lequel  des  deu.\  a 
pris  l'argent  ;  cependant  il  pense  (jue  le  mari  a  pris  le  tout  ; 
pujs,  au  il  a  remis  le  papier  à  sa  femme  et  qu'il  a  gardé  l'ar- 
ge.^t  dur.  Si  qes  dires  pouvaient  avoir  quelque  influence  .sur 
le  procès,  jl  faudrait  dire  qu'ils  constatent  qu'elle  a  signé  cet 
acpe  sur  les  obsessions  et  sur  les  sollicitations  de  son  mari 
seuleipent  ;  et,  aussi,  que  ce  dernier  exerce  une  influence  entière 
et  absolue  sur  elle,  qu'il  administre  ses  biens  à  sa  guise,  que 
les  deniers  empruntés  n'étaient  pas  pour  elle,  mais  pour  le  com- 
merce que  son  mari  voulait  faire,  et  que  ce  fait  fut  intimé  aux 
deiuftndeurs  présents,  lorsque  l'acte  fut  passé.  Résumons  suc- 
cinctement les  faits  et  circonstances  de  la  cause.  Le  mari  sol- 
licite un  emprunt  ;  cette  demande  a  été  traitée,  considérée, 
comme  faite  pour  lui,  et  pour  ses  afl^aires  ;  l'emprunt  u  été 
accordé  ;  jntimiition  a  été  donnée  au  mari,  que  la  demande  faite 
par  lui  avait  été  acceptée.  La  garantie  offerte  étant  jiar  ile.s 
propriétés  appartenant  à  la  femme,  on  a  intimé  au  mari  que 
sa  femme  serait  ostensiblement  l'emprunteur  et  qu'elle  donne- 
rait l'obligation  de  l'hypothèque.  L'acte  est  pour  la  même 
somme,  sous  les  même  conditions  de  paiement  d'intérêts,  de 
garanties,  que  celles  oflTertes  par  le  mari.  Immédiatement 
après,  le  mari,  qui  n'avait  aucune  ressource,  ouvre  mnf,'tvsin 
dans  une  paroisse  voisine,  et  paie  près  de  $700  à  deux  seule- 
mont  çje  ses  fournisseurs.  Appliciuons  ces  faits  connus,  les 
préspntptious  et  \^^  affirintitions  qui  en  découlent,  au  fait  ({ui 
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(At  in  cnntoHtation,  tiav'oir  qtle  le  prêt  «  été  fait  au  mari, 
pixir  !«;8  aHîiiros  et  à  sa  demande  individuelle.  Cent  lui  qui 
a;,'it.  |)ai'le,  revoit  ci  emploie  Tarant  Cent  à  lui  qu'on  aooorole 
le  pi  et,  mais  il  devra,  avant  do  toucher  les  deniers,  faire  appa- 
laîtiv  sa  femme  pour  fiffver  l'urte  et  donner  Vh^piAheqtve, 
L'inteq^osition  de  la  femme  à  na  place  ne  chan^  pas  le  t'ait, 
ni  la  nature  du  contrat;  c'est  seulement  question  de  ^(Hmntie 
•lu  rcinViourseniout  de  la  Hommo  <pie  le  mari  a  fournie  au  créan* 
citT,  c'est  moyen  «l'assurer  le  paiement  de  son  engagement.  Il 
y  a  simulation,  quand  on  suppo.se  une  cauRe  de  convention 
ilatiH  Ttictc  et  qu'il  y  en  avait  réellement  une  autre  ;  qu'on 
rédige  une  convention  et  qu'il  a  été  toutefois  fait  une  oobven* 
tioti  différente.  Ija  raison  des  choses,  la  conséquence  logique 
lies  faits  et  des  circonstances  conduisent  tiéricusement  à  laoon> 
cliision,  que  c'est  là  la  simulatian  qui  a  été  ^  :  ^  tiquôe  dans 
Icspt'co.  La  simulation,  une  fois  constatée,  déteimine  l'espèce 
ilo  haude  commise.  En  cas  de  fraude,  <juand  la  v^'tité  vient  à 
se  connaître,  elle  l'emporte  toujours  sur  la  s',  tulati  )n,  quoique 
le  contrat  accusé  de  simulation  paraisse  lC(^itime  et  pM  laite* 
ment  Ié7al.  Il  ne  s'agit  plus,  dans  ces  circonstai  ~  is,  que  de 
ciiiiijuicic  quelle  a  été  la  véritable  intention  f]<!8  parties.  Lh, 
it'jrle  de  droit  est  toujours  ^UA  valere  quod  agitur  quàm 
ijikmI  simidate  coTtcipitur.  Ciyas,  en  répét»int  cofcte  règle, 
iloniiait  l'exemple  suivant,  qui  a  tout  son  à-piX)pos  daut 
I  espèce  :  "  Si  un  particulier  achète  un  fon<ls  de  ses  deniers, 
'  mais  que,  pour  frustrer  ses  créanciers,  il  fasse  apparaître  sa 
femme  comme  acquéreur  ;  cette  feinte  n'empêchera  pas  les 
créanciers  d'oxercer  leurs  droits  sur  ce  fonds."  Les  créan' 
(iers  peuvent-ils  frustrer  la  femme,  frauder  la  loi  en  la  faisant 
iipparaîtro  obligée,  quand,  de  fait,  ils  ont  traité  et  transigé 
avec  et  pour  le  mari,  mais  qui  ne  peut  leur  donner  de  garan- 
ties suffisantes  ?  II  y  a  eu  convention  certaine,  définitivement 
iiirêtée,  de  laisser  avoir  à  Mathieu  l'argent  demandé  par  lui  et 
pour  lui  ;  il  n'y  a  eu  de  changé  que  le  mode  dans  la  garantie. 
Miithieu  offrait  de  garantir  son  remboursement  par  des  hypo* 
thôf|ues  sur  des  héritages  appartenant  à  sa  femme.  Il  ne  pou- 
vait arriver  à  ce  résultat  qu'en  la  faisant  obliger  avec  lui  et 
pour  lui,  comme  sa  caution  ;  sa  demande  comprenait  cela  ;  les 
tréanciers  l'ont  compris  ainsi,  et  ils  ont  dit  à  Mathieu  :  "  Vous 
aurez  l'argent,  mais,  comme  les  propriétés  appartiennnent  à 
votre  femme,  c'est  elle  qui  donnera  l'obligation  et  l'hypo- 
'  thèque."  N'est-il  pas  évident  que  la  chose  qu'on  a  voulu 
f.ire,  qu'on  a  faite,  est  un  prêt  à  Mathieu,  tel  qu'il  l'avait 
'lemnndé  ?  Comme  la  forme,  proposée  par  le  mari,  était  illé- 
fjale  à  sa  face,  on  a  déguisé  la  chose,  mais  la  même  chose  toute- 
toiis,  par  la  rédaction  d'une  convention  qui  se  présente  avec 
1  apparence  de  la  légalité.    La  chose  défendue  directement  ne 
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peut  valoir  davantage  si  elle  est  faite  indirectement.  La  vérité 
étant  connue,  la  règle  recevra  la  même  application.  La  cause 
de  l'acte  est  fausse,  et  sciemment,  renonciation  de  la  cause  a 
eu  pour  objet  de  déguiser  un  contrat  déclaré  nul  par  la  loi,  en 
lui  donnant  la  forme  d'un  contrat  licite.  La  preuve  que  la 
femme  ne  s'est  obligée  que  pour  caut'onner  l'emprunt  de  son 
mari,  est  la  conséquence  nécessaire,  inévitable  des  faits  connus. 
Dans  l'espèce,  la  simulation  se  présume,  non-seulement  des 
faits  connus,  mais  il  y  a,  de  plus,  la  preuve  de  la  cause  et  du 
motif  qui  y  ont  donné  lieu  ;  c'est  l'affirmation  d'un  fait  qui 
équivaut  à  la  présomption  de  droit.  La  connaissance  du  motif 
de  la  simulation  explique  et  prouve  la  fraude  à  la  loi.  Les 
demandeurs  accusent  injustement  la  loi  de  favoriser  la  fraude. 
Si  tel  est  le  cas,  le  remède  est  dans  les  mains  des  capitalistes, 
et  aussi  simple  que  facile  ;  il  consiste  à  ne  pas  prêter  aux 
femmes  mariées  ;  mais  ils  n'ont  aucune  raison  de  se  plaindre, 
quand  ils  prêtent  au  mari  et  prennent  l'obligation  et  l'hypo- 
thèque de  la  femme.  La  loi  n'a  pas  été  faite  ccitre  le  capital  ; 
elle  avertit  le  capitaliste  et  le  met  sur  ses  gardes.  La  loi  a  été 
faite  contre  les  créanciers  qui,  ayant  une  mauvaise  dette  contre 
le  mari,  veulent  la  faire  bonne  par  la  garantie  de  la  femme  ; 
elle  a  été  faite  contre  les  capitalistes  qui  spéculent  sur  la  fai- 
blesse, l'ignorance  des  femmes,  sur  le  scandale  d'un  procès, 
pour  demander  davantage  ;  elle  a  été  faite  pour  protéger  la 
femme  contre  les  dissipations  du  mari,  contre  ses  obsessions, 
contre  ses  mauvais  traitements.  Ces  observations  ne  s'adressent, 
en  aucune  manière,  aux  créanciers  dans  cette  instance  ;  mais  on 
conjprend  que  ce  n'est  pas  parce  qu'un  honnête  créancier  aura 
mal  interprété  la  loi,  ou  qu'il  lui  aura  donné  une  interpréta- 
tion judaïque,  que  la  loi  ne  devra  pas  recevoir  son  application.  A 
moins  de  dire  que,  toutes  les  fois  que  des  créanciers,  après  avoir 
acquiescé  aux  demandes  du  mari,  ne  trouvant  pas  ses  garan- 
ties offertes  valables  ou  suffisantes,  parce  qu'il  aura  offert  de 
se  faire  cautionner  par  sa  femme,  mais  ayant  fait  consentir 
cette  dernière  à  faire  déclaration  dans  l'acte  qui  termine  lu 
transaction,  qu'elle  emprunte  la  somme  pour  elle-même,  ils 
n'ont  pas  fait  fraude  à  la  loi  ;  il  faut  décider  que,  dans  l'es- 
pèce, il  a  été  fait  ce  que  la  loi  a  voulu  empêcher  et  a  prohibé. 
Action  déboutée."  (1  R.  L.,  p.  557) 

Papineau  et  MoRissoN,  proc.  de  la  demanderesse. 

R.-E.  Fontaine,  proc.  de  la  défenderesse. 
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ACTE  D'ACCUSAnOIf.-PARJURE.-PIŒUTE. 

Cour  du  Banc  de  la  Reine,  Montréal,  9  mars  1870. 

Coiani  Du  VAL,  J.  en  C,  Caron.J.,  Drummond,  J.,  Badoley,!., 

et  MoNK,  J. 

Regina  v8  Pelletier  et  Tellier. 

Jugé:  Qu'un  acte  d'accusation  pour  parjure, basé  sur  un  serment  qu'on 
allègue  avoir  été  fait  devant  le  "juge  des  Sessions  générales  de  la  Paix 
dans  et  pour  ledit  district"  (de  Montréal),  au  lieu  de  (ainsi  que  cela 
uvait  lieu),  devant  le  "juge  des  Sessions  de  la  Paix  dans  et  pour  la  cité 
de  Montréal"  (telle  était  la  véritable  dénomination  du  juge),  peut  être 
amendé  après  le  plaidoyer  de  non  coupable. 

2"  Que,  lorsque  deux  complices  d'un  acte  criminel  sont  accusés  dans 
deux  actes  d'accusation  séparés, d'avoir  commis  l'acte  conjointement,  ils 
sont  témoins  compétents,  l'un  contre  l'autre,  en  faveur  de  la  Couronne, 
ou  l'un  pour  l'autre,  contre  la  Couronne. 

3"  Que  cette  compétence  a  lieu  même  lorsqu'un  verdict  a  été  rendu 
contre  le  complice  appelé  comme  témoin,  pourvu  que  la  sentence  n'ait 
pas  été  prononcée  sur  le  verdict. 

4°  Que,  dans  ce  cas,  la  crédibilité  du  témoin  est  entièrement  laissée  à 
l'appréciation  du  jury. 

5°  Qu'en  matière  de  parjure,  il  ne  peut  pas  y  avoir  de  complices  et 
que  l'accusé  seul  peut  être  tenu  responsable  du  parjure  dont  on  se 
plaint. 

Le  6  octobre  1869,  Cyrille  Tellier  et  William-Hector  Pelle- 
tier  subirent  leur  procès  devant  la  Cour  du  Banc  de  la  Reine, 
juridiction  criminelle,  à  Montréal,  Duummond,  J.,  sur  une  ac- 
cusation rapportée  contre  eux,  pour  parjure.  Il  s'agissait  d'une 
poursuite  privée.  Cyrille  Tellier  fut  appelé  le  premier  à  la 
barre.  Durant  le  cours  de  ce  procès,  deux  questions  de  droit 
furent  soulevées  par  la  défense,  et  réservées,  par  le  juge  pré- 
sidant, à  la  considération  de  la  Cour  du  Banc  de  la  Reine  sié- 
geant en  appel.  Il  fut  d'abord  fait  une  objection  à  l'acte  d'ac- 
cusation. La  poursuite  prétendait  (ju'un  parjure  avait  été  fait 
par  Tellier  aux  sessions  spéciales  de  la  paix,  sous  la  présidence 
du  Jufje  des  sessions,  Charles  Coursol.  L'acte  d'accusation  se  li- 
sait coiume  suit  :  "  At  the  spécial  sessions  of  the  Peace,  holden 
"  in  aiid  for  the  district  of  Montréal,  in  the  province  of  Que- 
"  bec,  on  the  18th  day  of  august,  1869,  before  Charles  Coursol, 
"  Jiidjje  of  the  General  Sessions  of  the  Feace  in  and  for  the 
'  mid  district,  etc."  La  défense  prétendit  qu'il  y  avait  un  dé- 
faut dans  cet  acte  d'accusation,  et  que  ce  défaut  devait  lui  être 
fatal.  Qu'au  lieu  et  place  des  mots  cités  plus  haut,  on  aurait  dil 
insérer  les  suivants  :  "  Charles  Coursol,  Judge  of  the  session  of 
the  Peace  in  and  for  the  cit^  of  Montréal."  La  poursuite  de- 
manda à  amender  l'acte  d'accusation,  en  v  >rtu  de  la  section  78 
•lu  chapitre  99,  Statuts  refondus  du  Canada.    La  défense  s'y 
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objecta,  disant  qu'il  s'agissait  ici  de  faire  «n  amendement  à  un 
alléfjué  qui  iHait  essentiel  à  la  cause.  Qu'il  s'agissait  d'uno 
poursuite  pour  parjure,  et  qu'il  était  essentiel  «jue  les  qualités 
du  juge  ou  magistrat,  devant  lequel  il  était  allégué  que  le  ser- 
ment avait  été  prêté,  fussent  correctement  énoncées  et  d(k'rites 
dans  l'acte  d'accusation.  L'hon.  juge  Drummond  permit  à  la 
poursuite  de  faire  l'amendement  demandé,  mais  réserva  la  (|ues- 
tion  pour  la  considération  de  ses  collègues,  à  la  réquisition 
de  la  défense.  La  Cour  d'Appel  a  unanimement  renvoyé  cette 
objection  conniie  non-fondée.  Voici  maintenant  la  second»; 
(juestion,  qui  fut  décidée  complètement  en  faveur  de  la  défense 
par  cette  dernière  cour,  Cyrille  Tellier  demanda  à  faire  en- 
tendre, comme  témoin  favorable  k  sa  cause,  William-Hector 
Pelletier.  La  poursuite  s'objecta  à  l'examen  de  ce  témoin,  sur 
le  principe  qu'il  était  accusé  de  parjure,  conjointement  avec  le 
prisonnier,  et  que,  pour  cette  raison,  il  était  incompétent.  La 
cour  déclara  l'objection  bien  fondée.  Sur  demande  de  la  dé- 
fense la  question  fut  réservée  pour  la  Cour  d'Appel.  Cyrille 
Tellier  fut  trouvé  coupable.  On  procéda  ensuite  à  faire  le  pro- 
cès de  William-Hector  Pelletier.  La  même  objection  fut  faite  à 
l'acte  d'accusation,  et  l'éservée  ainsi  que  dans  la  première  cause. 
Pelletier  demanda  que  Cyrille  Tellier  fût  entendu  comme  té- 
moin. La  poursuite  s'y  objecta,  sur  le  principe  qu'il  était  le 
complice  du  prisonnier,  qu'il  a  été  trouvé  coupable  de  parjure, 
et  qu'il  ne  pouvait  pas  être  entendu  comme  témoin.  L'objection 
fut  maintenue,  et  la  question  réservée.  En  Cour  d'Appel 
Charles  Ouimet  prétendit  qu'un  complice,  qui  n'était  pas  ac- 
cusé dans  le  même  acte  d'accusation  avec  le  prisonnier,  pouvait 
être  entendu  comme  témoin  ;  <)ue,  sous  ces  circonstances,  un 
complice  pouvait  être  témoin  de  la  défense,  tout  aussi  bien 
que  témoin  de  la  couronne  ;  que  c'était  au  jury  seul,  et  non  au 
juge,  de  décider  du  degré  de  crédibilité  qui  doit  être  acconlée 
au  témoignage  d'un  complice  ;  que,  si  le  complice  a  un  intérêt 
dans  l'issue  du  procès,  cette  objection  peut  se  faire  à  sa  cré.li- 
bilité,  nuiis  non  à  sa  compétence;  que,  dans  la  présente  Cîiuse, 
il  s'agissait  de  parjure,  (ju'il  ne  pouvait  pas  y  avoir  de  com- 
plice dans  une  cause  pour  parjure;  que  les  défendeurs  n'au- 
raient pas  pu  être  accusés  dans  le  même  acte  d'accuBatit)n  ;  qu'il 
s'agissait  de  deux  défendeurs  se  défendant  cbiicun  sur  une  ac- 
cusation séparée  ;  que  l'intérêt  que  l'un  pouvait  avoir  dann 
l'acquittement  de  l'autre  ne  suffisait  pas  pour  le  rendre  incom- 
pétent à  rendre  témoignage  ;  attendu  que  sa  crédibilité  restait 
à  être  appréciée  par  le  jury  ;  que  ce  n'était  pas  le  verdict  qui 
disqualifiait,  mais  bien  la  sentence.  Et  que,  même  un  homme 
(|ui  avait  plaidé  coupable  à  un  crime  comportant  l'infamie  pou- 
vait être  entendu  comme  témoin,  si  la  sentence  n'avait  pas 
encore  été  prononcée  contre  lui.  A  l'appui  de  ce  que  dessus,  les 
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autorités  suivantes  lurent  citées  :  Russell,  on  Crimes,  vol.  3,  der- 
nière édition  :  "  W/mI  interest  disqitfUiJies  :  An  accomplice  is 
a  compétent  witness  for  his  associâtes  as  well  as  against  thew, 
eveu  when  they  are  severally  indicted  for  the  saine  ofteiice, 
whetlier  lie  is  convicted  or  not,"  page  G 10.  "  A  prisoner  who 
has  pleaded  guilty  but  is  not  sentenced  is  a  compétent  wit- 
ness for  another  prisoner,"  pages  G20,  627.  La  cause  de  lie- 
(lina  vs  Fellowes,  Carrington  et  K.,  vol.  1,  page  116  ;  Arch- 
bold's,  Pleadings  and  Evidence,  19e  édition,  page  303:  "  A 
défendant  who  has  pleaded  guilty  is  an  achiiissible  wit- 
ness, even  before  sentence,  for  or  against  his  co-defendants." 
Stiirkie's  Law  of  Evidence,  vol.  2,  page  12  ;  Roscoe's  Criniivjd 
Eddence,  Edition  de  1884,  pp.  130  et  131  ;  Haie,  Pleas  of  the 
Crown,  vol.  1,  page  305,  Balnjore's  case  ;  (Jreenleaf,  on  Evi- 
dence, vol.  1,  pages  425  et  42G,  n»"  379,  380:  "ïhe  degree  of 
crédit  which  ought  to  be  given  to  the  testiniony  of  an  accom- 
plice,  is  a  nmtter  exclusively  within  the  province  of  the  jury." 
Greenleaf,  vol.  1,  page  434,  n*^  389.  Powell  s  Lnw  of  Evidence, 
pages  37  et  41  ;  Haie,  P.  C,  vol.  2,  page  280  ;  Carrington  and 
Murshman's  Reports,  page  111,  Reçiino,  vs  George  and  Ford  ; 
Dennison's  Crown  cases,  page  84  ;  Phillips,  oî>,  Evidence,  vol.  1, 
3e  édition,  page  28  :  "  Practice  as  to  admitting  accoinplices. 
K  an  accomplice  is  hiniself  separately  indicted  for  the  same 
offence,  this  will  not  affect  his  competency  before  conviction  ; 
and  even  "after  conviction  he  is  "  not  incompétent,  unless  judg- 
"  nient  has  been  passed  upon  liim,  for  it  is  not  the  conviction 
"  but  the  judgtnent  that  créâtes,  the  disability."  Page  30  :  "  As 
"  the  infamy  of  an  acconiplice's  character  does  nt)t  render  him 
"  an  incompétent  witness  for  the  proaecution,  it  follows,  npon 
"  the  same  principle,  that  he  will  be  also  a  compétent  witness 
"  on  behalf  of  the  prisoner."  Woolrich,  vol.  1,  pp.  181  et  182  ; 
Taylor,  on  Evidence,  vol.  1,  page  632  et  s. 

Ces  prétentions  furent  maintenues  par  la  Cour  du  Banc  de 
la  Reine,  siégeant  en  appel,  et  les  verdicts  dans  les  deux 
causes  furent  en  conséquence  mis  de  côté.  La  cour  confirma 
le  principe  qu'un  complice  pouvait  avant  la  sentence  être 
témoin  pour  ou  contre  .son  coassocié  ;  que  l'intérêt  qu'il  pou- 
vait avoir  dans  sa  cause  pouvait  ai.'ecter  sa  crédibilité,  mais 
non  le  rendre  incompétent,  et  (jue  le  jury  seul  pouvait  déci- 
iler  (le  la  crédibilité  du  témoin.  La  cour  considéra  (|ue,  dans 
les  deux  causes,  les  deux  accusés  devaient  être  regardés  comme 
deux  défendeurs,  se  défendant  sé|iarément,  attendu  qu'ils  n'a- 
vaient pas  été  accusés  dans  le  même  acte  d'accusation  ;  qu'il  ne 
peut  ])as  y  avoir  de  complice  dans  une  accusation  de  parjure, 
et  (ju'il  n'y  avait  rien  contre  eux  qui  pouvait  les  rendre 
iiuoMipétents  à  .servir  comme  témoin  l'un  pour  l'autre. 

I)t  VAL,  C.  J.  :  The  allowing  of  the  amendmont  was  clearly 
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correct,  but  we  ail  think,  after  nmture  considération,  that  tlio 
ruling  with  regard  to  the  évidence  was  wrong.  The  prisoncrs 
were  not  indicted  jointly,  and  the  offence  cliarged,  being  per- 
jury,  was  not  und  could  not  be  joint  The  trial  is,  therefore, 
set  aside  and  a  new  trial  ordered.  {1  R.  L.,  p.  565  ;  3  R.  L 
p.  124,  et  15  J.,  p.  146) 

J.-A.  Chapleau,  pour  la  poursuite. 

Chs  Ouimet,  pour  les  accusés. 

W.-H.  Kerr,  Conseil. 


CESSION  DE  BIENS.— BOIS  DE  LA  COURONNE. 

Cour  Supérieure,  Joliette,  21  juin  1800, 
Coram  Loranger,  J. 
Pierre  Rivard  vs  Charles-E.  Belle. 

Jugé:  1"  Qu'une  cession,  faite  anx  termes  du  droit  commun,  par  un 
d»''biteur  à  ses  créanciers,  sans*  décliarge  de  leur  part,  ne  dépouille  pas  le 
débiteur  de  SCS  droits  de  propriété;  que  les  créanciers  ne  sont  que  dos 
administrateurs  ou  procura  tores  in  revi  domini,  avec  droit  de  disposer  des 
biens  cédés,  dans  leur  intérêt  commun  et  celui  de  leur  débiteur,  an(|uel 
appartiennent  les  actions  intentées  contre  les  tiers  à  raison  du  détourne- 
ment de  ces  biens. 

2"  Qu'une  saisie  faite  sans  écrit,  des  bois  de  la  Couronne,  par  ses 
agents,  et  pratiquée  contre  les  possesseurs  de  ces  bois  sans  titre  légal,  n'a 
aucune  valeur,  et  est  frap|)ée  de  nullité  absolue. 

3*^  Que,  tant  que  les  droits  n'ont  pas  L*,é  payés  sur  ces  boi.«,  la  Cou- 
ronne en  conserve  la  possession  civile,  et  peut  les  saisir  en  quelques 
mains  qu'ils  passent,  nulle  aliénation  valable  n'en  pouvant  avoir  lieu 
au  préjudice  du  fisc. 

Peu  Curiam  :  Le  demandeur  réclame  du  défendeur,  en  sa 
qualité  d'agent  des  bois  de  la  Couronne  pour  le  territoire  de 
l'Ottawa  Inférieur,  .1^5,818.62  ;  $3,818.62  étant  la  valeur  do  94 
plançons  (bois  carré)  de  pin  mesurant  10,706  pieds  cube.s,  35 
billots  de  même  bois  de  première  qualité,  égaux  à  36|  toises, 
45  billots  de  même  bois  de  seconde  qualité,  égaux  à  40^, 
toises,  3,043  billots  d'épinette  blanche,  égaux  à  l,532j  toises, 
et  854  morceaux  de  cèdre,  de  ditterentes  longueur  et  grosseur, 
et  mesurant  21,977  pieds,  que  le  demandeur,  propriétaire  du 
bois,  reproche  au  défendeur  d'avoir  vendu  et  fait  vendre,  le  20 
novembre  1862,  en  sa  qualité  officielle,  au  village  de  l'Indus- 
trie, maintenant  la  ville  de  Joliette,  sans  autorité  et  sans 
cause,  et  sans  avoir  rempli  les  formalités  voulues  par  la  l(ji, 
pour  valider  cette  vente,  et  la  revêtir  du  sceau  de  la  légalité, 
la  balance,  savoir  $2,000,  étant  pour  donnnages  et  intérêts. 
Nous  verrons  plus  tard  quelles  sont  les  informalités  dont  .se 
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plaint  le  demandeur.    Le  défendeur  a,  en  premier  lieu,  plaidé 
une  exception  péremptoire,  par  la<juelle  il  invoque  une  ces- 
sion de  biens,  faite  le  4  novembre  précédant  la  vente,  par  le 
demandeur  à  ses  créanciers,  dans  laquelle  se  trouvait  le  bois 
dont  il  est  question  en  la  demande.  Une  seconde  exception 
allègue  que    les  bois  en  question  avaient   été   coupés   sans 
autorité,  sur  les  terres  de  la  Couronne,  duc'erffé,  des  écoles,  et 
sur  les  autres  terres  publiques  du  Bas-Canafla.    Le  25  mars 
18G2,  Léon  Grenier  donna,  devant  Alexandre  Daly,  agent  des 
Terres  de  la  Couronne  pour  les  cantons  de  Rawdon,  Chert- 
sey,  Kilkenny  et  autres  lieux  du  Bas-Canada,  information, 
sous  serment,  que  530  morceaux  de  bois  carré,  de  pin,  avaient 
été  coupés  sur  les  lots  de  profondeur  de  Rawdon,  et  sur  le 
rang  de  front  de  Chertsey,  143  morceaux  ayant  été  coupés 
sur  des  terres  privées,  et  347  sur  les  terres  de  la  Couronne,  et 
que  ce  bois  était  dans  la  rivière  Lac  Oiiaro  et  sur  .ses  bords. 
Le  9  septembre  1862,  Daly  saisit  ce  bois  dans  la  rivière  Lac 
Ouaro  et  la  rivière  l'Assomption,  ainsi  que  d'autre  bois  avec 
lequel  il  était   mêlé,  vu  l'impossibilité  de  discerner  le  bois 
coupé  sans  autorité,  des  autres  bois  avec  lesquels  il  était  con- 
fondu. Le  10  septembre  1862,  cette  saisie  fut  signifiée  au  Dé- 
partement des  Terres  de  la  Couronne,  et  avis  personnel  en  fut 
donné  au  demandeur,  par  l'agent  Daly.  Le  demandeur  n'a  pas 
donné  à  Daly,  ni  à  d'autre  officier  du  département,  dans  le 
temps  requis,  avis  de  son  intention  de  réclamer  le  bois  saisi, 
qui  devint  confisqué.    Le  11   novembre  1862,  le  Département 
des  Terres  de  la  Couronne  (Section  des  bois  et  forêts)  ordon- 
na la  vente  du  bois  saisi.  Le  20  octobre,  avis  verbaux  et  écrits 
furent  donnés  et  lus,  publiés  et  affichés  aux  portes  des  églises 
de  Saint-Charles-Borromée  et  de  Rawdon,  par  le  défendeur, 
annonçant  qu'une  vente  publique  aurait  lieu  au  magasin  du 
demandeur,  au  village  de  l'Industrie,  le  20   novembre   pro- 
cham,  d'une  quantité  d'environ  1,200  plantons  de  pruche  et 
de  pin,  d'un  lot  de  cèdre  d'environ  600  morceaux,  et  d'autres 
bois  y   mentionnés.    Le  20  novembre,  jour  fixé,  le  bois  saisi 
comme  ayant  été  coupé  sans  autorité  sur  les  terres  publiques, 
et  le  bois  avec  lequel  il  était  mêlé,  furent  vendus  avec  les  formes 
ordinaires  aux  ventes  de  ce  genre,  et  Charles-Edward  Scallon 
en  devint    l'adjudicataire,  ledit  bois    étant  des  quantités  et 
qualités  détaillées  en  un  état  assermenté  par  l'adjudicataire. 
Avant   la   saisie   et   la   vente,  le   demandeur  fut  à  diverses 
reprises,  requis  par  l'agent  Daly  de  payer  les  droits  que  la 
Couronne  pouvait  exiger  sur  ces  bois,  ce  qu'il  a  refusé  de  faire. 
Pierre-P.  Martin,  l'un  des  créanciers  et  cessionnaires  du  de- 
mandeur, et  qui  agissait  pour  h,  masse,  refusa  également,  le 
jour  de  la  vente,  de  payer  les  droits  exigibles  par  la  Couroiuie 
sur  le  bois  saisi,  et  déclara  qu'il  en   faisait  abandon.    Une 
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troisième  exception  répétait  textuellement  les  allégations  do  la 
seconde  avec  ce  seul  ajouté  :  "Le  21  avril  1862,  un  autre  affidavit 
fut,  devant  le  même  Daly,  donné  par  John  Nulty,  déposant, 
qu'une  quantité  de  1,400  toises  de  billots  d  epinette,  et  do  plus 
de  G20  morceaux  de  cèdre,  avaient  été  coupés  sur  la  moitié 
nord-ouest  du  lot  n"  12  du  llème  rang  du  canton  de  Rawdon, 
et  qu'il  avait  vendu  ce  bois  à  James  Payton."  Après  cette 
allégation,  le  défendeur  prétend  que  Nulty  n'avait  point  payé 
le  prix  de  vente  de  la  moitié  nord-est  de  ce  lot  n"  12,  et  que 
les  droits  exigibles  par  la  Couronne  sur  le  bois  coupé  jusiju'au 
jour  de  la  saisie  n'avaient  pas  été  payés,  bien  que  demande  fie 
paiement  eût  été  faite,  tant  à  James  Payton  qu'au  demandeur, 
avant  et  après  la  saisie  qui  fut  pratiquée  de  ce  bois  mentionné 
en  l'affidavit  de  Nulty,  le  9  septembre,  en  même  temps  que 
celui  indiqué  par  l'affidavit  de  Grenier,  et  ils  furent  vendus 
ensemble,  le  20  novembre,  et  adjugés  à  Charles-Edward  Scal- 
lon,  l'ordre  de  vente  ayant  été  émané  par  le  Département  des 
Terres  de  la  Couronne  ;  le  défaut  de  réclamation  du  deman- 
deur, le  défaut  de  Martin  de  payer  les  droits,  et  son  abandon 
du  bois  s'appli(|uaient  également  aux  deux  quantités  do  hois, 
c'est-à-dire  au  bois  saisi  pour  avoir  été  coupé  sans  autorité 
sur  les  terres  publiques,  et  à  celui  coupé  sur  un  ^t  non  payé 
à  la  Couronne,  qui  n'avait  point  reçu  ses  droits  sur  toile 
coupe,  c'est-à-dire  encore,  au  bois  de  pin,  formant  un  lot  par- 
ticulier, et  au  bois  de  pruche  et  de  cèdre  faisant  un  autre  lot 
distinct  du  premier,  distinction  que  nous  observerons.  Une 
défense  générale  par  laquelle  le  défendeur  nie  les  allégations 
du  demandeur,  et  ajoute  "  que  le  bois  vendu  par  le  défendeur, 
en  sa  qualité  d'agent  des  bois  de  la  Couronne,  pour  le  terri- 
toire de  l'Ottawa  Inférieur,  ni  aucune  partie  d'icelui,  n'avait 
été  réclamé  dans  les  délais  prescrits  par  la  loi,  par  le  deman- 
deur, malgré  qu'une  saisie  dudit  bois,  et  autres  avec  lequel  il 
était  alors  mêlé,  eût  été  dûment  faite  par  Alexander  Daly, 
agent  des  Terres  de  la  Couronne,  le  .ou  vers  le  9  septembre 
1862,  sur  informations  ou  affidavits  assermentés,  et  qu'avis 
personnel  de  ladite  vente  eût  été  donné  par  Daly  au  deman- 
deur, et  qu'ainsi,  lors  de  la  vente  par  le  défendeur,  ès-qualité, 
le  20  novembre  1862,  ledit  bois  était  condamné  déjà  depuis 
longtemps.  A  la  première  exception,  le  demandeur  répond  que 
la  cession  qu'il  a  faite  à  ses  ci'éanciers  ne  l'a  jamais  dépouillé 
de  la  propriété  de  ses  biens,  et,  notamment,  le  droit  d'action 
qu'il  exerce  ;  que  ses  créanciers,  nomniés  dans  la  cession,  ne 
l'ont  jamais  déchargé  de  ses  dettes,  et  que  les  syndics  y  dénom- 
més n'ont  été  que  des  séquestres  ou  mandataires  chargés  d'ef- 
fectuer la  vente  de  ses  biens,  et  d'en  distribuer  le  prix  à 
ses  créanciers.  A  la  seconde,  il  nie  les  faits  qu'elle  arti- 
cula, et  ajoute  :  que,  si  aucun  des  bois  mentionnés  en  sa  décla- 
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ration  ont  été  coupés  sur  des  terres  publiques,  ce  qu'il  n'admet 
pas,  mais  nie  formellement,  ils  l'ont  été  avec  permission  et  non 
en  voie  de  fait.  Il  résulte  de  la  preuve,  que,  le  19  octobre 
IStil,  par  acte  authentique  reçu  devant  Désaulnier,  notaire, 
James  Payton  s'engagea  envers  le  demandeur,  à  faire  couper 
et  scier  cinq  cents  billots  de  bois  d'épinette  blanche,  (|ue  Pay- 
ton devait  couper  et  scier  durant  le  cours  de  l'hiver  alors  pro- 
cluiin,  dans  le  canton  de  Rawdon,  et  faire  descendre  le  prin- 
temf»s  suivant,  par  la  rivière  Lac-Ouaro,  jusqu'à  un  endrroit 
appelé  le  Boom  de  Bénoni  Perreault,  en  la  paroisse  de  Saint- 
Paul,  et  moyennant  le  prix  convenu  pour  la  coupe  et  le  sciage, 
les  droits  du  gouvernement  sur  le  bois  {|ui  devait  être  marqué 
des  initiales  du  demandeur,  devaient  être  soldés  par  Payton. 
Dans  l'hiver  de  1801  et  1862,  Payton  fit  pour  le  demandeur 
497  inorceaux  de  bois  carré  de  pin,  dont  450  morceaux  furent 
descendus  à  Québec,  le  printemps  suivant,  par  le  demandeur, 
qui  n'a  point  payé  les  droits  du  gouvernement  sur  ce  bois,  et 
le  restant,  c'est-à-dire  environ  47  morceaux,  restèrent  dans  la 
rivière  Lac-Ouaro.  Dans  le  même  printemps,  1862,  Pjvyton 
délivra  aussi  au  demandeur  3043  billots  d'épinette  sciés,  35 
inorceaux  ou  billots  de  pin  sciés,  et  45  autres,  de  seconde  (|ua- 
lité,  également,  854  morceaux  de  cèdre.  Tout  ce  bois  fut  déli- 
vré sur  la  glace  et  étampé  au  noïa  du  demandeur  ;  nioins 
celui  envoyé  à  Québec.  Tout  le  bois  ainsi  fait  par  le  demandeur 
resta  dans  la  rivière,  pendant  la  saison  d'été  de  1862.  Le 
demandeur  était  le  fournisseur  de  Payton.  Les  497  morceaifx 
de  pin  [bois  carré  ou  plançons],  avaient  été  coupés  sur  des 
terres  de  la  Couronne,  dans  les  cantons  de  Rawdon  et  Chert- 
sey,  et  les  billots  d'épinette,  de  pin,  et  les  morceaux  de  cèdre 
turent  coupés  sur  les  lots  numéros  12,  13  et  14  du  onzième 
rang  du  canton  de  Rawdon,  en  possession  des  nommés  Nul- 
ty,  Thomas  Rothan  et  Thomas  Costello.  Nulty,  Rothan  et 
Costello  avaient  des  billets  de  location  de  leurs  lots,  et  les  der- 
niers n'avaient  rien  payé  en  acompte.  Nulty  avait  une  per- 
mission de  couper  du  bois.  L'on  sait  que  les  billets  de  location 
ne  comportent  aucun  droit  de  propriété  et  n'emportent  pas  la 
permission  de  couper  du  bois.  Une  des  conditions  de  sem- 
blable licence  de  couper  du  bois,  comporte  qu'elle  est  donnée 
sujette  aux  règlements  du  département  des  Terres  de  la  Cou- 
ronne, et  un  règlement  en  date  du  18  janvier  1801,  produit 
par  P.-M.  Partridge,  témoin  du  défendeur,  surintendant  des 
bois  et  forêts  [règlement  que  le  demandeur  a  cependant  sou- 
tenu être  sans  preuve,  comme  nous  le  verrons  plus  tard],  com- 
porte que  le  prix  du  bois  coupé,  en  outre  de  la  licence,  sera 
approprié  au  paiement  du  prix  d'achat  du  lot  auquel  elle  s'ap- 
plique. Dans  la  présente  espèce,  Payton  n'a  jamais  rien  payé, 
pour  aucune  quantité  de  bois  coupé,  ni  pour  celui  coupé  sur  l«s 
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terres  de  Nulty,  Rotlmn  et  Costello,  ni  les  autres  terres  de  la 
Couronne,  soit  sous  forme  de  droits,  soit  sous  forme  de  prix 
du  bois  acheté  de  Ntilty  qui  avait  le  droit  de  le  ven(ln^  en 
vertu  de  sa  licence.  Le  demandeur,  informé  de  ce  fait,  a  sou- 
vent promis  de  payer,  mais  n'a  jamais  mis  sa  promesse  à  exé- 
cution. Le '25  mars  1862,  Léon  Grenier  donna,  devant  l'affent 
Daly,  l'affidavit  dont  il  a  été  question  ci-haut,  et,  le  21  avril 
1862,  John  Nulty  fit,  sous  serment,  un  rapport,  devant  le 
même  Daly,  qu'il  avait  vendu  à  James  Payton,  sur  la  partie 
Nord-Ouest  du  lot  n^  12,  dans  le  llème  rang  de  Ravvilon, 
1400  toises  de  billots  d'épinette,  et  620  billots  de  cèdre,  aux 
prix  y  portés.  Le  9  septembre,  ou  vers  ce  temps.  Daly,  en  sa 
qualité  d'agent,  saisit  [à  cette  partie  de  la  preuve  orale,  il  y  a 
eu  objection  de  la  part  du  demandeur,  et  de  cette  ol)jection  il 
sera  question  en  son  lieu]  une  partie  du  bois,  dont  il  est  assez 
difficile  de  connaître  la  qualité  et  quantité,  vu  qu'il  n'y  a  pas 
eu  de  saisie  faite  par  écrit.  Les  seuls  indices  qui  peuvent  nous 
donner  quelques  renseignements  .sont  :  1°  Une  lettre  écrite 
par  Daly  au  défendeur,  en  date  du  10  septembre,  dans  la()uelle 
il  parle  de  bois  saisi  sur  le  demandeur,  ainsi  que  sur  d'autres 
personnes.  2°  Un  état  donné  par  Charles-E.  Scallon,  t|ui,  lor? 
de  la  vente  faite  le  20  novembre  1866,  se  porta  adjudicataire, 
et  S**  Un  écrit  du  20  octobre,  étant  une  vente  faite  par  le 
défendeur  audit  Scallon  et  au  nommé  Pelletier.  Je  citerai  un 
extrait  de  ces  trois  écrits  quand  il  s'agira  de  constater  plus 
particulièrement  les  (quantité  et  qualité  du  bois  saisi  et  vendu. 
Le  10  septembre,  Daly  fit  au  demandeur  un  rapport  de  ses 
procédés  et  de  la  saisie  ;  après  avoir,  le  9,  adressé  au  deman- 
deur une  lettre  le  notifiant  que  tous  les  billots  d'épinette,  et 
tout  le  bois  de  cèdre  qui  se  trouvaient  sur  la  rivière  Lac-(3uaro 
étaient  sous  saisie,  au  nom  de  la  Reine,  par  le  défaut  de  paie- 
ment des  droits,  et  qu'ils  seraient  vendus  .suivant  le  cours  de 
la  loi.  Un  avis  public,  en  date  du  20  octobre,  est  produit  par 
le  défendeur,  et  signé  par  lui  par  lequel  il  informe  le  public 
que  le  20  novembre  prochain,  une  vente  publique  aura  lieu  an 
magasin  du  demandeur,  qu'une  quantité  de  billots  d'épinette 
et  de  pin,  contenant  environ  1200  morceaux,  un  lot  de  cèdre, 
environ  600,  et  un  lot  de  pruche  seront  vendus  comme  ayant 
été  coupés  en  voie  de  fait  sur  les  terres  publiques.  Le  11  no- 
vembre, Andrew  Russell,  assistant  commissaire  des  Terres  de 
la  Couronne,  écrivit  de  Québec  une  lettre  au  défendeur,  par 
laquelle  il  lui  disait,  en  réponse  à  la  sienne  du  26  septembre 
dernier,  transmettant  une  autre  lettre  de  Daly,  du  10  du 
même  mois  [la  lettre  ci-haut  citée],  relativement  à  une  cer- 
taine quantité  de  pin  et  d'épinette  et  de  perches  de  cèdre  sai- 
sis, qu'il  eût  à  procéder  à  la  vente  du  bois  coupé  sans  autorité 
sur  les  lots  vacants  de  la  Couronne  ;  et  que,  par  rapport  aux 
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bois  coupés  en   vertu  de  licences,  il  pouvait  en  accepter  la 
valeur  convenue  entre  les  parties,  ou  leur  plus  basse  valeur 
réelle  [ne  pouvant  être  moins  que  les  droits]  et  les  frais  de 
saisie,  si  les  intéressés  voulaient  les  payer,  sinon  qu'il  procé- 
dât également  à  la  vente.    Le  20  novembre  1862,  le  bois  fut 
vendu  par  le  défendeur,  dans  l'hôtel  du  demandeur  tenu  sous 
le  même  toit  que  son  magasin,  dont  il  était  séparé  par  un  pas- 
sante intérieur,  le  défendeur  ayant  offert  au  demandeur  et  à 
un  de  ses  syndics  de  discontinuer  la  vente,  si  les  droits  étaient 
payés,  et  Charles-E.  Scallon  en  devint  arljudicataire,  avec  pou- 
voir de  se  mettre  en  possession  du  bois  et  d'en  faire  un  rap- 
port détaillé.  Le  23  juillet  1863,  Scallon  iit  sous  serment  un 
rapport  au  défendeur  <le  la  quantité  de  bois  qu'il  avait  ache- 
tée, L't  qui  s'était  trouvée  dans  la  rivière  Lac-Ouaro,  dans  le 
canton  de  Rawdon  et  la  paroisse  de  Saint-Paul,  2,292  billots 
il'épinette,  4ô3  morceaux  de  cèdre,  37  morceaux  de  bois  carré, 
fusant  en  tout,  £96.11s.9d.,  pour  prix  d'achat.    Le  demandeur 
a  produit  la  vente  faite  par  le  défendeur  à  Charles  Scallon, 
adjudicataire   pour   la   plus  grande    partie   du    bois,  et   au 
iioninié  Pelletier  pour  une  très  faible  partie  (ju'il   a  même 
laissée   à  Scallon,  ainsi   qu'il   le   dit  dans  sa  déposition,  et 
cette  vente  est  datée  du   20  octobre  1862,  ce  qui  est  proba- 
blement une  erreur  cléricale,  octobre  ayant  été  inséré  pour 
novembre,  puisque  ce  fut  le  20  novembre  que  la  vente  eut  lieu. 
Tels  sont  les  faits  qui  ressortent  de  l'enquête,  dont  quelques-uns 
ne  sont  pas  trop  clairement  établis.  Il  serait  cependant  inutile 
de  s'occuper  des  faits,  si  l'exception  préliminaire  du  défendeur 
est  bien  fondée,  et,  si,  par  sa  cession  de  biens,  le  demandeur 
s'est  dépouillé  de  l'exercice  de  la  présente  action.   Pour  savoir 
si  le  demandeur  a  renoncé  à  l'exercice  de  la  présente  demande, 
en  faisant  cession  de  biens  à  ses  créanciers,  il  faut  rechercher 
les  ett'ets  d'un  acte  semblable.    La  cession  de  biens,  sans  dé- 
ciiarge  donnée  au  débiteur,  contient-elle  une  aliénation  ou  un 
simple  mandat  de  les  administrer  et  de  les  vendre  au  profit 
du  cédant  qui,  jusqu'à  concurrence  de  ce  qu'ils  rapportent,  est 
libéré  vis-à-vis  les  cessionnaires  ?  Si  la  cession  renferme  alié- 
nation du  domaine  de  la  chose  cédée,  ce  doit  être  à  titre  de 
vente  ou  <le  dation  en  paiement.     Une  vente  suppose  un  prix, 
et  une  dation  en  paiement  la  libération  du  débiteur.    Or  la 
cession  n'a  aucun  de  ses  caractères.   Le  cédant  n'est,  par  le  fait 
seul  (le  la  cession,  en  rien  déchargé  de  son  obligation,  et  son 
créancier  ne  lui  donne  pour  toute  considération  que  la  pro- 
messe tle  ne  pas  exercer  de  contraintes  contre  lui.  S'il  reçoit, 
il  ac(|uittera  le  débiteur,  et  si  la  cession  est  infructueuse,  il 
conservera  l'intégrité  de  ses  créances.  Son  immixtion  n'est  donc 
que  celle  de  mandataire  qui,  dans  son  intérêt  propre,  (et  en 
cela  il  diffère  du  n.îuidataire  ordinaire)  gère  l'affaire  d'autrui. 
TOME   XX.  25 
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C'est  le  procAirator  in  rem  domivi,  qui  gère  pour  son  propre 
compte,  sans  cependant  (jue  ce  pouvoir  d'administration  et  de 
disposition  soit  emprunté  au  droit  de  propriété.  Je  con(;ois  (|iu' 
l'action  du  demandeur  soit  exercée  au  profit  de  ses  créanciers, 
et  (]ue,  sous  certaines  circonstances,  ils  puissent  en  contester 
l'exercice;  mais  je  ne  puis  me  rendre  à  la  proposition  cjne  le 
défendeur,  un  tiers,  puisse  invoquer  ce  moyen,  sur  le  silenci' 
des  intéressés.  En  le  faisant,  il  excipe  clairement  des  droits 
d'autrui.  Le  projet  du  Code  de  Procédure  civile  a  consacré  ces 
principes  par  deux  articles  :  Art.  778  :  "  ]ja  cession  ou  aliandnn 
de  biens  ne  dépouille  le  débiteur  que  de  la  jouissance  de  ses 
biens,  et  ne  donne  aux  créanciers  que  le  droit  de  faire  vendre 
en  justice,  pour  se  payeur  de  leurs  créances  respectives." 
Art.  779:  "La  cession  ou  abandon  de  biens  ne  libère  le  débi- 
teur que  jusqu'à  concurrence  de  ce  (]ue  les  créanciers  ont  tou- 
ché sur  le  produit  de  la  vente  de  ces  biens."  La  première 
exception  est  donc  mal  fondée.  Avant  d'apprécier  les  autres 
moyens  des  parties,  sur  la  manière  dont  les  exigences  du  Sta- 
tut "  concernant  la  vente  et  l'administration  des  bois  sur  les 
te.'Tes  publiques  "  ont  été  observées,  .savoir  le  chap.  28  des 
8.  il.  C,  il  faut  d'abord  en  faire  l'analyse,  pour  eu  bien  sai- 
sir les  dispositions.  Les  premières  clauses  du  Statut  ont  rap- 
port aux  permis  de  coupe  de  bois  que  le  Dépaitement  des 
Terres  de  la  Couronne  a  le  droit  de  donner  sur  les  terres  non 
concédées,  à  la  manière  dont  ces  permis  sont  donnés,  à  leur 
étendue  et  aux  droits  de  la  Couronne  sur  les  bois  coupés  en 
vertu  de  ces  permis  pour  assurer  le  paiement.  Cette  partie  du 
Statut  pourvoit  à  la  création  du  revenu  territorial  de  la  Pro- 
vince, en  facilitant  l'exploitation  des  bois  qui  croissent  sur  les 
terres  publiques,  et  n'a  aucun  rapport  à  l'objet  qui  noiis  occupe. 
La  clause  septième,  qui  me  pai-aît  être  d'une  grande  impor- 
tance sur  le  point  en  litige,  pourvoit  à  ce  que  celui  (|ui  coupe 
ou  fait  couper  du  bois  sans  autorisation  sur  le-  terres  publiijues 
n'acquière  aucun  droit  sur  ce  bois,  et  perd  ses  frais  et  ses 
avances  :  et,  si  ce  bois  est  soustrait  au  contrôle  des  officiers  du 
Département,  et  à  leur  saisie,  celui  qui  a  fait  ou  fait  faire  le 
bois,  outre  la  perte  de  ses  frais  et  avances,  est  passible  d'une 
pénalité  de  $2.00  pour  chaque  arbre,  et,  sur  la  poursuite  pénale, 
l'obligation  de  prouver  qu'il  a  obtenu  une  permission  retombe 
sur  lui.  Indépendamment  de  la  pénalité  à  laquelle  est  soumis 
celui  (jui  coupe,  ou  fait  couper,  du  bois  sur  les  terres  publitiues, 
sans  permission,  et  de  l'ouverture  qu'il  donne  à  la  saisie,  en 
vertu  de  la  clause  .suivante  :  la  septième  clause  me  paraît  dé- 
clarer, en  thèse  absolue,  que,  dans  nulles  circonstances,  celui  qui 
coupe,  ou  fait  couper,  du  bois  ne  peut  acquérir  aucun  droit, 
assimilant  son  acte  au  vol  qui  ne  confère  aucun  droit  de  pos- 
session. La  section  huitième  pourvoit  à  ce  (jue,  sur  information 
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soiH  sornient  que  du  bois  a  été  coupé  sans  autorisation  sur  les 
tcrnîH  public |Uos,  le  département  puisse  faire  saisir  ce  bois,  au 
nuiii  de  Sa  Majesté,  et  le  mettre  sous  fjarde,  jusqu'à  ce  qu'il 
intervienne  une  décision  sur  le  sujet,  de  la  part  d'une  autorité 
c'onqiétente.    La  clause  Oèine  permet  à  celui  qui  saisit  de  ré- 
clmiier  l'assistance  de  la   force  publique,  et  quiconque,  sous 
(|ti('l(|ue  prétexte  que  ce  soit,  entrave  par  violence  l'exécution 
(lu  la  saisie,  est  coupable  de  félonie;  et  la  clause  dixième  qua- 
litio  de  vol  l'enlèvement  du  bois  saisi,  quel  que  soit  le  titre 
qu'invoque  celui  qui  l'enlève,  avai/.  la  décision  d'une  autorité 
compétente.  Le  paragraphe  2  de  ee*;to  clause  10  porte  (\\ie,  dans 
les  cas  de  saisie  ou  de  poursuite  '^lour  pénalité,  ou  pour  juge- 
iiu'ut  de  confiscation,  et  (|u'il  s'agira  de  constater  si  les  droits 
imposés  sur  le  bois  en  litige  ont  été  payés,  ou  s'il  a  été  coupé 
ailleurs  (|Ue  dans  les  terres  publiques,  la  preuve  de  paiement, 
DU  la  preuve  de  la  terre  sur  laquelle  le  bois  aura  été  coupé, 
retombera  sur  le  propriétaire  dudit  bois,  ou  sur  la  personne  qui 
le  réclainera,  et  non  sur  l'officier  qui  l'aura  saisi  ou  arrêté,  ou  sur 
la  partie  qui  aura  contracté  telle  action.    La  clause  11  décrète 
([ue  tous  les  bois  saisis  seront  condamnés,  s'ils  ne  sont  réclamés 
liaiis  un  mois  de  la  saisie  ;  et,  à  défaut  de  tel  avis,  l'officier  sai- 
sissant fera  rapport  des  circonstances  de   l'affaire  au  commis- 
saire des  terres  de  la  Couronne,  qui  pourra  ordonner  la  vente 
(les  bois,  après  avis  donné  sur  les  lieux  au  moins  trente  jours 
d'avance.    Et    tout  juge,  ayant  juridiction  compétente,  peut 
prendre  connaissance  de  la  matière,  etc.  Le  reste  de  cette  sec- 
tion, et  les  suivantes,  n'ont  pas  d'application  au  présent  litige. 
Le  défendeur  fonde  sa  défense  sur  le  statut  et  prétend  que  le 
bois,  dont  le  demandeur  réclame  la  valeur,  a  été  conpé  sans 
autorisation  sur  les  terres  publiques  ;  que,  sur  information  sous 
serment,  il  l'a  fait  saisir  ;  que  le  demandeur  ne  l'a  pas  réclamé 
dans  un  mois  de  la  saisie  ;  que,  sur  rapport  fait  au  département 
(le  la  couronne,  ordre  a  été  donné  de  procéder  à  la  vente,  après 
avis  suffisant,  et  que  cette  vente  a  eu  lieu  sous  l'autorité  du 
statut  dont  il  invoque  les  indemnités.  Le  demandeur  repousse 
ces  prétentions,  d'ai)ord  par  un  moyen  de  fait.  Il  prétend  qu'il 
n'y  a  point  de  preuve  que  le  bois  en  question  avait  été  coupé 
sur  les  terres  publiques.    Elucidons  d'abord  ce  moyen,  pour 
aborder  ensuite  les  informalités  dont  il  impugne  la  saisie  et 
tous  les  procédés  qui  l'ont  précédée  et  suivie.  Voyons  ce  que 
révèle  la  preuve,  au  sujet  du  site  sur  lequel  a  été  coupé  le 
l)oi.s.   Il  est  certain  que  les  billots  de  pin  et  d'épinette,  et  le 
cèdre,  ont  été  coupés  sur  les  lots  12,  13  et  14  dans  le  cin- 
quième rang  de  Rawdon,  étant  les  lots  possédés  par  Nulty, 
Kothan  et  Costello.     Restent  les  plançons   de  pin,    Edward 
Cahill,  le  mesureur  du  demandeur,  dit  qu'ils  ont  tous  été  cou- 
pés sur  les  terres  de  la  Couronne.  Payton  ne  parle  que  de  300 
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morceaux  coiiimo  ayant  étô  coupés  hui*  des  terres  dans  les 
catitous  de  Rawdoii  et  Cliertsey.  (îrenier,  le  inêine  (|ui  u 
donné  l'affidavit  ci-liaut,  et  (jui  était  l'honjuie  de  confiance  ilc 
Payton,  dit  (pie  IK.i  plan<;ons  ont  été  coupés  sur  des  tcrns 
privées,  et  le  reste,  îiM?,  sur  les  terres  de  In  Couronne.  Admet- 
tant (ju'une  ])artio  do  ces  plancons  n'a  pas  été  coupée  sur  des 
terres  de  la  Couronne,  mais  sur  les  terres  des  particuliers, 
peut-on  dire  (|u'il  y  a  légitimement  lieu  k  la  supposition  (|uo 
ceux  (|ui  étaient  mstés  dans  la  rivière  Lac-Ouaro,  <|uaiid  la 
saisie  a  été  faite,  sont  de  ce  nombre,  et  (juc  la  Couronne  n'y 
avait  aucun  droit.  S'il  s'agissait  d'une  cause  ordinaire  à  lii- 
(juelle  l'intérêt  du  revenu  public  n'attacherait  aucune  faveur, 
le  point  pourrait  souffrir  quelque  difficulté  ;  mais  il  me  parait 
que  le  cas  actuel  entre  dans  la  catégorie  de  ceux  prévus  piu- 
le  paragraphe  second  de  la  clause  dix  qui  uïet  à  la  charge  (hi 
demandeur  la  preuve  du  lieu  où  le  bois  a  été  coupé  ;  et  l'ab- 
sence de  cette  preuve  de  sa  part  donne  lieu  à  la  présomption 
(|Ue  le  bois  a  été  coupé  sur  les  terres  publiques.  Prenons  «lonc 
pour  admis  que  tout  le  bois  réclamé  par  le  demandeur  a  été 
coupé  sur  les  terres  publii|ues  de  la  Couronne.  Voyons  si  le 
défendeur  s'en  est  emparé  légalement  en  sa  capacité  d'agent 
des  bois  de  la  Couronne,  et  s'il  en  a  disposé  de  la  manière  vou- 
lue par  la  loi  ;  ce  (jui  nous  conduit  à  l'examen  de  la  saisie, 
et  à  juger  de  la  validité  et  de  l'efficacité  de  la  vente.  Le  pre- 
mier vice  (jue  le  demandeur  reproche  à  la  saisie  est  de  n'avoir 
pas  été  faite  par  écrit.  Une  saisie  verbale  de  ce  genre  est  nulle, 
pour  deux  raisons,  dit  le  demandeur.  1"  Parce  qu'elle  n'est  pas 
susceptible  de  preuve,  la  preuve  orale  ne  pourrait  en  faire  fui  ; 
en  second  lieu,  parce  que  c'est  un  acte  public,  et  que  l'écriture 
seule  peut  lui  donner  l'exi.stence.  Le  second  motif  me  j^uraît 
porter  sa  dénumstration  à  sa  face,  et  n'avoir  pas  besoin  de 
counnentairo.  Une  saisie,  quelle  qu'elle  soit,  faisant  passer  la 
chose  séquestrée  du  domaine  privé  sous  celui  de  la  puissance 
publique,  et  en  enlevant  la  possession  à  celui  qui  est  réputé  le 
maître,  un  instrument  public  doit  lui  donner  un  caractère 
authentique,  pour  la  faire  entrer  dans  la  classe  des  actes  pu- 
blics. C'est  l'acte  de  l'officier  public  qui,  pour  se  justifier,  doit 
toujours  être  à  même  de  rapporter  la  preuve  de  son  mandat. 
Cette  preuve  peut-elle  consister  en  une  autre  chose  qu'un  écrit  ? 
C'est  aussi  le  procédé  préliminaire  à  l'expropriation,  c'est-à- 
dire  à  la  résolution  du  droit  de  propriété  en  la  personne  du 
saisi,  et  au  transport  forcé  que  la  vente  publique  en  fait  à 
l'adjudicataire.  Une  saisie  doit  avoir  une  date  certaine,  et  les 
écrits  seuls  ont  des  dates.  Les  actes  manuels  n'en  ont  pas,  du 
moins,  ils  n'offrent  pas  de  mode  rationnel  de  les  constater.  La 
défense  a  voulu  éluder  cette  nécessité  d'un  écrit,  par  la  diffé- 
rence des  saisies  en  matière  civile,  et  de  celles  faites  sous  l'au- 
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tttrité  «lus  lois  Hucules    II  est  bien  vrai  que  les  fonnalitéH  vou- 
lues par  les  ordonnances  civiles  ne  s'appliquent  pas  aux  sai- 
sies tiscales,  mais  il  ne  peut  être  question  (|Ue  «les  t'oruies  exté- 
rieures, et  non  (lest'orineH  intrinsèques,  liabilitantes  des  saisies 
et  (|ui  sont  de   leur  essence.    De  ce  que   la  saisie  faite,  disons 
|)our  fraude  des  droits  de  douane,  difft^re,  dans  sa  nature  et 
ses  effets,  de  la  saisie  civile,  peut-on  dire  que,  dans  le  premier 
cas,  plus  que  dans  le  dernier,  l'ofticier  qui  la  fait  est  (lispensé 
d'en  rapporter  la  preuve  ?  Peu  importe  que,  tlans  un  cas,  la 
tin  de  la  saisie  soit  la  vente  précédée  de  conKscation,  que,  dans 
le  premier,  elle  suive  le  juj^ement  et  le  précède  dans  le  second, 
l'effet  immédiat  de  la  saisie  n'est-il  pas  le  même  ?  La  prise  de 
possession  de  la  chose  privée  par  l'autorité  publique.   Et  c'e.st 
cotte  intervention  de  la  force  publique  ()u'un  écrit  seul  peut 
constater.  Je  ne  connais  pa.-i  île  saisie  faite  verbalement  en  ce 
pnys.   Les  saisies  de  la  douane  se  font  par  écrit,  et  pcui  importe 
iiue  le  statut  l'ordonne  ou  reste  muet.   L'on  a  dit  que  la  saisie 
lie  faux  poids  et  mesures  se  fait  sans  écrit.    Je  n'ai  pu  véri- 
fier C(;  fait.    L'on  pourrait  peut-être  ajouter  (|Ue  la  saisie  des 
comestibles  vendus  en  fraude  des  règlements  de  police  se  fait 
aussi  sans  écrit.   Mais,  dans  ces  deux  cas,  il  s'ai|;it  d'une  simple 
confiscation  contre  laquelle  la  loi  ne  donne  aucun  recours  au 
pi'opriétaire  (jui  en  est  l'objet.  D'ailleurs  l'abus  dans  un  cas 
ne  .'^aurait  le  justifier  dans  un  autre.  Ici,  à  la  raison  d'oidre 
public,  deux  motifs  tirés  de  la  loi   viennent  se  joindre  pour 
exif^er  la  preuve  d'un  écrit.   Le  statut  qui  nous  occupe  dit  que 
la  saisie  du  bois  se  fera  au   nom  de  Sa   Majesté,  et  (|Ue,  si  le 
propriétaire  ne  le  réclame  dans  un  mois  de  la  saisie,  il  sera 
condamné.  Comment  faire  au  nom  de  Sa  Majesté  une  saisie 
HOU  constatée  par  un  écrit,  et  lui  assigner  une  date  certaine  ? 
Outre  la  nécessité  abstraite  d'un  écrit,  les  lois  qui  régissent  la 
preuve  en  font  une  exigence,  puisque  semblable  fait  ne  peut 
être  l'objet  de   la  preuve  testimoniale.    (Jr,  comment  donner 
l'effet  d'une  saisie  à  un  acte  dont  on  ne  peut  rapporter  de 
prouve  légale  devant  les   tribunaux  ?    Je  n'hésite  donc  pas  à 
proclamer  comme  V>ien  fondée  la  proposition  du  demamleur, 
ot  à  dire  qu'un  écrit  est  nécessaire  pour  constater  régulière- 
ment la  saisie  faite  de  bois  coupé  sur   les  terres  publiques  en 
v»'rtu  de  la  clause  8  du  chap.  23   des  S.  R.  C.  L'on  a  voulu 
faire  regarder  comnie  équivalent  (le   la  saisie  la  lettre  écrite 
par  l'agent  Daly  au  défendeur,  et  l'avis  donné  au  demandeur 
l'informant  de  la  saisie.    Je  ne  puis  me  rendre  à  cette  as.sinii- 
lation.    Si  un  écrit  pour  valider  la  saisie  est  nécessaire,  quelle 
•lUeu  soit  la  forme,  sur  laquelle  je  ne  me  prononce  pas,  tous  les 
avis  donnés  au  saisi  et  aux  officiers  du  revenu  ne  peuvent  sup- 
pléer à  l'acte  lui-même  qui,  n'ayant  pas  eu  de  validité  le  jour 
inênie  qu'il  a  été  fait,  ne  peut  la  recevoir  d'écrits  faits  après 
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coup.  Il  est  beaucoup  d'autres  iiift)rmalités  dont  se  plaint  le 
demandeur,  pour  démontrer  que  le  défendeur  n'a  pas  ^uivi  les 
directions  que  lui  donnait  le  statut.  La  clause  11  du  statut  dit 
qu'à  défaut,  de  réclamation  dans  un  mois  de  la  saisie,  le  com- 
missaire des  terres  pourra  ordonner  à  l'agent  de  vendre  le  bois 
après  avis  donné  sur  les  lieux  au  moins  trente  jours  d'avance. 
Ici  cet  avis  de  trente  jours  (jui  me  paraît  être  de  rigueur  n'a 
pas  été  donné,  puisque  l'ordre  de  vendre  n'a  été  émané  par  l'as- 
sistant-commissaire  des  Terres  de  la  Couronne  que  le  11  no- 
vembre, et  que  la  vente  a  eu  lieu  le  30.  Les  avis  donnés  avant 
cet  ordre  n'ont  pu  évidemment  être  l'avis  des  trente  jours  vou- 
lu après  l'ordi'e  de  vente,  et  les  délais  écoulés  avant  cet  ordre 
n'ont  pu  entrer  dans  la  computation  des  trente  jours.  Le  bois 
vendu  a  consisté  en  billots  d'épinette,  en  morceaux  de  cèdre, 
et  en  plançons  de  pin,  et  l'affidavit  de  Grenier  (jui  est  le  sjul 
donné,  au  désir  de  la  clau.se  huitième,  ne  parle  que  des  plan- 
<;ons  de  pin.  Daly,  dans  sa  lettre  au  défemleur,  sur  laquelle 
l'ordre  de  vente  fut  donné  par  l'assistant-commissaire,  ne  men- 
tionne pas  non  plus  de  plançons  de  pin  comme  ayant  été  sai- 
sis, et  il  y  a  des  variantes  entre  tous  les  documents,  les  lettres 
de  Daly,  celle  de  l'assistant-commissaii-e,  et  l'avis  de  vente, 
quant  à  la  quantité  et  la  qualité  du  bois.  Je  ne  dis  point  (lue 
ces  variantes  puissent  seules  affecter  la  validité  de.s  procédés, 
mais,  jointes  aux  nullités  de  la  saisie  et  de  l'avis  de  vente,  il 
me  paraît  qu'en  raison  de  l'incohérence  des  formalités  do  la 
loi,  le  défendeur  ne  peut  invoquer  la  saisie  qui  a  été  faite, 
et  les  procédés  qui  l'ont  précédée  et  suivie,  comme  sa  justiti- 
cation  de  la  vente,  et  qu'il  est  re.sponsable,  vis-à-vis  le  de- 
mandeur, des  bois  qu'il  a  vendus,  si  de  son  côté  le  deman- 
deur en  était  le  propriétaire  ou  y  avait  des  droits.  Jus- 
qu'ici nous  avons  examiné  la  justification  du  défendeur.  Nous 
avons  trouvé  qu'il  ne  pouvait  pas  invoquer  le  bénéfice  du 
statut,  parce  qu'il  n'avait  pas  observé  les  formalités  néces- 
saires pour  revêtir  ses  procédés  du  sceau  de  la  légalité.  Il 
faut  maintenant  examiner  le  titre  du  demandeur,  et  .savoir 
s'il  a  fait  preuve  d'un  droit  de  propriété  ou  de  pos,se.ssion  du 
bois  vendu,  suffisant  pour  lui  dcmner  le  droit  d'en  réclamer  la 
valeur.  Car,  c'est  à  celui  qui  fait  une  demande  à  justitier 
qu'elle  est  bien  fondée,  et,  ()uelque  repréhensible  que  |»uis,se 
être  l'acte  du  défendeur,  il  n'est  responsable,  vis-^-vis  du 
demandeur,  qu'en  autant  (pie  cet  acte  a  porté  préjudice  à  ses 
droits.  Le  défendeur  fût-il  en  défaut,  que  le  demandeur 
devait  encore  faire  preuve  de  son  droit  pour  obtenii'  ses  con- 
clusions, et,  dans  une  cause  contestée,  le  rejet  des  exceptions 
ne  peutclaireuient  justifier  le  maintien  de  l'action,  si  leilcman- 
deur  n'en  fait  preuve.  Il  incombait  donc  au  demandeui' «réta- 
blir son  droit  de  propriété  sur  le  bois  saisi,  et  voyons  comment 
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il  en  a  justifié.  En  matière  ordinaire,  et  sous  l'empire  du  droit 
commun,  je  n'hésiterais  pas  à  dire,  qu'en  vertu  de  la  maxime  qui 
vi'ut  qu'en  fait  de  meubles  "  j'X's.sestsion  vaille  titre,"  le  deman- 
deur ayant  prouvé  la  sienne,  il  aurait  par  là  établi  son  droit 
(le  propriété.  Mais  ici  le  litige  est  soumis  à  l'opération  d'un 
statut,  le  chapitre  23  des  S.  R.  du  Canada,  dont  la  clause 
Tièiixi  ci-haut  citée,  décrète  que  "  quiconque,  sans  autorisation, 
cunpe,  ou  emploie  ou  engage  d'autres  personne  ou  personnes  à 
couper,  ou  aider  à  couper  des  bois  sur  les  terres  de  la  Couronne, 
(lu  clergé,  des  écoles,  ou  sur  les  autres  terres  publiques,  n'ac- 
(|uerra  aucun  droit  sur  les  bois  ainsi  coupés,"  et,  outi'e  la  perte 
(le  ses  travaux  et  de  ses  avances,  sera  soumis  à  une  pénalité, 
si  le  bois  a  été  soustrait  aux  saisies  du  Revenu  public.  Où  le 
l)uis  saisi  sur  le  demandeur  a-t-il  été  coupé  ?  Sur  les  terres 
publiques  et  sans  autorisation,  puis(|ue  le  bois  qui  n'a  pas  été 
coupé  par  voie  de  tait,  l'a  été  en  vertu  de  la  licence  donnée  à 
Xulty,  et  que  cette  licence  ne  rend  légitime  l'exploitation  du 
bois  qu'à  la  condition  expresse  que  la  valeur  du  bois  coupé 
sera  payée  à  l'agmit  des  terres  de  la  Couronne,  ce  qui  n'a  pas 
été  fait.  Qui  a  coupé  le  bois,  et  qui  l'a  fait  couper  ?  James  Pay- 
toii  l'a  coupé,  et  c'est  le  demandeur  qui  le  lui  a  fait  couper, 
moyennant  rémunération,  il  est  vrai,  mais  avec  pleine  con- 
iiiiissance  que  \<is  bois  coupés  devaient  être  sur  les  terres  pu- 
l»li(|ues,  puisque,  dans  le  marché  du  19  octobre  18G1,  il  est  sti- 
pulé (jue  Payton  paiera  les  droits  du  gouvernement.  Le 
(Iciuandeur  connaissait  donc  que,  si  Payton  ne  payait  pas  les 
(hoits,  il  serait  obligé  de  le  faire  lui-même,  et  que,  si  ni  l'un 
ni  l'autre  ne  les  payait,  ce  bois  serait  considéré  comme  du  bois 
coupé  sur  les  terx'es  publiques  sans  autorisation.  Il  me  paraît 
(pie  c'est  pour  des  cas  analogues  que  la  clause  sus-citée  a  été 
introduite  dans  le  statut,  et  pour  protéger  le  revenu  contre 
(les  empiétements  semblables  à  celui-ci.  Aux  termes  de  ce 
statut,  le  demandeur  n'a  »'  ^c  acquis  aucun  droit  sur  les  bois 
(pi'il  a  ainsi  fait  couper,  et  doit  être  débouté  de  sa  demande. 
Ce  jugement,  impérieusement  dicté  par  la  stricte  légalité,  n'est 
pas,  dans  les  circonstances  de  cette  cause,  moins  fondé  dans 
ses  considérations  équitables.    (1  R.  L.,  p.  571) 

(ioDiN,  pour  le  demandeur. 

()livii:u  et  B\UY,  pour  le  défendeur. 
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COHPAONŒ  COHMERCIAI.E.-PRESCRIPnON. 


Cour  du  Banc  de  la  Reine  en  Appel, 

Montréal,  8  mars  1870. 

Présents:  Caron,  Drummond,  Badgley,  Monk,  JJ. 

The  Connecticut  and  Passumpsic  Rivers  Railroad  Com- 
pany, appelante,  et  Charles  Comstock,  intimé. 

Jugé  :  1°  Que  les  HouBcriptions  an  fonds  .social  d'une  corporation  pu- 
bli<|ue,  comme  une  compaiinie  «le  chemin  de  fer,  ne  sont  pas  prescrip- 
tibles par  six  ans  à  compter  de  l'échéance  de  chaque  appel  de  fonds  ;  la 
prescription  sexonnale  ne  s'appiiquant  qu'aux  contrats  d'une  nature 
commerciale,  et  l'engagement  de  payer  des  parts  souscrites  n'étant  pas 
d'une  nature  commerciale. 

2*  Qu'une  corporation  étrangère  incorporée  et  reconnue  par  les  lois 
d'un  pays  étranger  oxi  elle  tient  le  siège  de  ses  opérations,  peut  valahie- 
ment  contracter  dans  cette  Province,  y  ester  en  justice,  et  contraindre 
ceux  qui  ont  contracté  avec  elle  d'exécuter  leurs  engagements,  tout 
comme  une  personne  naturelle  qui  résiderait  dans  un  pays  étranger. 

3"  Qu'un  actionnaire  ne  fjeut  refuser  de  payer  le  montant  de  sa  mise, 
par  le  fait  que  la  corporation  aurait  commis  des  actes  illégaux  et  do  na- 
ture à  déprécier  la  valeur  des  actions;  de  tels  griefs  peuvent  donner  lieu 
à  des  actions  en  dommages  contre  la  corporatiour  ou  les  directeurs  in- 
dividuellement, mais  ne  peuvent  opérer  la  résolution  du  contrat  d'asso- 
ciation. 

4"  Que,  dans  l'espèce,  le  contrat  d'association  a  été  rédigé  par  écrit  et 
que  la  demanderesse  ne  peut  être  tenue  à  l'accomplissement  d'aucune 
autre  condition  que  celles  mentionnées  audit  contrat. 

L'appelante,  compagnie  américaine  et  propriétaire  du  che- 
min de  fer  des  rivières  Connecticut  et  Passumpsic,  ayant  son 
tenninus  nord  à  Saint-Johnsbury,  dans  le  Vermont,  cédant 
aux  sollicitations  des  habitants  de  la  partie  nord  du  Vermont, 
dans  les  Etats-Unis,  et  de  ceux  du  comté  de  Stanstead  et  des 
environs,  en  Canada,  sur  les  confins  du  Vermont,  résolut,  en 
1854,  de  prolonger  le  chemin  en  question  jusqu'aux  confins 
du  Canada,  afin  d'opérer  une  jonction  avec  le  chemin  projeté 
de  Stanstead,  Sheflford  et  Chambly.  Il  fallait  $1,200,000  pour 
opérer  cette  extension.  La  compagnie,  par  l'entremise  de  ses 
agents,  offrit  d'exécuter  l'entreprise,  et  de  prélever  elle-même 
$900,000,  à  la  condition  que  la  balance  requise,  $300,000,  lui 
serait  fournie  en  parts  souscrites  par  les  habitants  résidant 
dans  les  environs  du  chemin  projeté.  Après  plusieurs  assem- 
blées de  ces  derniers,  une  liste  de  souscriptions,  aux  fins  de 
prélever  la  somme  de  $300,000,  fut  ouverte,  portant  en  tête  le 
contrat  d'association,  rédigé  dans  les  termes  suivants  :  "  Where- 
"  as  the  Connecticut  and  Passumpsic  Rivers  railroad  Company 
"  propose  to  extend  said  railroad  frora  Saint-Johnsbury  to  the 
"  town  of  Derby,  if  means  can  be  obtained  for  that  object  ; 
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"  now,  for  the  purpose  of  extending  said  railroad,  we,  the  suh- 
"  scribers,  agrée  to  associate  ourselves  with  said  company.  and, 
"  hereby,   promise  to  pay  to  the  company    the   sum  of  one 
"  hundred  dollars,  on  each    share,  to  be  expended    by  the 
"  fiirectors  in  the  extension  and  construction  of  said  road  from 
"  Saint-Johnsbury  to  Derby  Line,  provided  that  the  under- 
"  sigiied  shall  not  be  obliged  to  pay  any  part  of  this  subscrip- 
"  tion  till  the  whole  part  of  the  road  between  the  last  named 
"  points  shall  be  put  under  contract  for  grading,  and  that  sixty 
"  days'  notice  shall  be  given  by  the  treasurer  of  directors  of 
"  said  company  to  us    for  each  instaluient,  and  sixty  days 
"  between  each  call  of  teu  per  cent."    Le  montant  requis  fut 
souscrit,  et   l'intimé   signa   conditionnellement  la  liste  pour 
deux  parts,  conmie  suit  :  "  Charles  Comstock.    If  I  obtain  my 
"  inoney  from  the  Saint-Lawrence  ;  two  shares."  La  liste  rem- 
plie fut  déposée   par   les   actionnaires   entre   les   mains   de 
l'appelante.  Les  parts,  comme  on  le  voit  par  le  contrat  d'asso- 
ciation, étaient  payables  par  versements  de  dix  par  cent,  à  au 
moins  soixante  jours  d'avis  pour  chaque  aj^pel  de  fonds,  et 
après  seulement  que  le  contrat  pour  la  construction  du  chemin 
aurait  été  donné  par  l'appelante.    Une  difficulté  s'était  élevée 
à  propos  du  termi'aus  nord  du  chemin.    Plusieurs  arpentages 
avaient  eu  lieu,  fixant  le  terniivus  sur  la  ligne  dite  "Derby 
Line,"  ou  à  "  Derby  Line  Village."    Partie  des  intéressés  dési- 
rait que  le   terminus   fitt  fixé   à  "  Derby  Line  Village,"  et 
partie  à  un  autre  endroit  sur  la  ligne  «lu  Canada.    Dans  une 
assemblée  publique  tenue  à  Stanstead  Plain,  il  fut  décidé  que 
la  question  du  terniimis  serait  une  question  ouverte  afin  de 
ne  pas  ralentir  les  souscriptions,  en  blessaiit  les  rivalités  qui 
existaient  entre  les  habitants  des  diverses  localités.    L'appe- 
lante, après  le  dépôt  des  listes  de  souscriptions,  donna  le  con- 
trat des  travaux  à  un  nommé  Balch.    La  construction  <lu 
chemin  fut  commencée  en  1855.    Le  terminus,  après  bien  des 
hésitations,  a  été  fixé  à  "  Walker  Place,"  dans  Stanstead,  sur 
la  ligne  provinciale,  à  une  distance  d'environ  quatre  milles  de 
"Derby  Line  Village."    Dans  le  but  de  prélever  la  somme  de 
!?i)0(),000  que  la  compagnie  s'était  obligée  de  fournir  pour  la 
confi'ction  du  chemin,  cette  dernière  créa  un  fonds  privilégié 
{preferential   stock)  avec  une  garantie  portant  hypothèque 
sur  le  chemin,  de  six  par  cent  par  an,  payable  semi-annuelle- 
ment  pendant  cinquante  ans  ;   ce  fonds   devant   être   offert 
d'abord  aux   actionnaires,  et,  sur  leur  refus,  aux  étrangers. 
Les  travaux,  ayant  été  mis  en  opération,  la  compagnie  fit  suc- 
cessivement, depuis  le    premier  avril  1856  au  premier  mars 
1H5!S,  des  appels  de  fonds  jusqu'au  montant  des  parts  sous- 
crites (|ui  furent  ainsi  complètement  dues  en  mars  1858.  L'in- 
timé ayant  refusé  de  payer  le  montant  d«i  ses  parts  souscrites, 
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fut,  en  1862,  poursuivi  par  l'appelante,,  devant  la  Cwur  de 
Circuit  du  district  de  .Saint-Fran(;ois,  présidée  par  riiounrablf 
juge  8hort.  Pour  repousseï*  cette  action,  l'intimé  invoqua  les 
moyens  suivants  :  V  (jue  la  demanderesse,  par  le  contrat  d'as- 
sociatioii,  par  sa  conduite  dans  cette  affaire,  et  par  les  ilécla- 
rations  publiques  de  ses  agents,  avait  promis  de  muttre  le 
ti'rminus  du  chemin  au  "  Derby  Line  Village,"  et  qu'avant 
niamiué  à  son  engagement  sur  ce  point,  en  mettant  le  fer  mi- 
nus à  "  Wdlker  1  lace,"  les  souscripteurs  se  trouvaient  déehai-- 
gés  de  leur  obligation  de  lui  payer  leur  mise;  2"  que  la  com- 
pagnie avait  agi  de  mauvaise  foi,  et  brisé  ses  engagements 
envers  les  actionnaires,  en  créant  un  fonds  privilégié,  ce  qui 
diminuait  la  valeur  des  actions,  et  qu'elle  n'avait  pas  encore 
rempli  les  obligations,  dont  l'accomplissement  seul  lui  donnait 
le  droit  de  prélever  le  montant  des  actions;  savoir  (|u'olle 
n'avait  pas  encore  doinié  le  contrat  des  travaux  ;  3"  (jne  la 
compagnie  avait  encouru  la  déchéance  de  ses  droits,  vis-à-vis 
des  actionnaires,  en  se  rendant  coupable- de  préférences,  et  en 
faisant  à  quelques-uns  des  déductions  sur  leurs  actions,  tandis 
(|u'elle  exigeait  le  montant  entier  des  autres  actioniiaireH ; 
4"^  que  l'action  de  la  compagnie,  pour  les  versements  exigés, 
était  prescrite  par  le  laps  de  six  ans  écoulés  depuis  la 
souscription  des  actions  ;  5*^  que  la  compagnie,  constituant  une 
corporation  étrangère,  n'avait  pcis  le  droit  de  contracter  dans 
ce  pays;  (|ue,  conséquemment,  l'obligation  de  l'intimé  était  ra- 
dicalement nulle.  Sur  la  première  (jucstion, celle  du  fenninati, 
l'ijitimé  prétendit  que  "  Derby  Line,"  mentionné  dans  le  con- 
trat d'association,  voulait  dire  "Derby  Line  Village";  (|Ue 
c'était  la  seule  interprétation  possible  à  donner  à  cette  expres- 
sion ;  (]ue  c'était  là  le  sens  que  les  directeurs  et  les  agents  de 
la  compagnie  lui  avaient  donné  par  leurs  déclarations  et  leur 
conduite  ;  que  toutes  les  circonstances  qui  ont  précédé  et  suivi 
l'association  le  démontraient  ;  que  l'intimé  n'avait  souscrit  ijuà 
la  condition  que  le  ferminuti  serait  à  "  Derby  Line  Village/' 
et  que  la  compagnie,  ayant  jugé  à  propos  de  le  mettre  à 
Walker-Place,  à  quatre  milles  de  Derby  Line  Village,  il  se 
trouvait,  par  ce  fait,  relevé  de  son  obligation  de  payer  sa 
souscription.  A  l'appui  de  cette  prétention,  l'intimé  cita  les 
autorités  suivantes  :  Québec  and  Richmond  R.  R.  vs  Daw- 
son  (1).    Coll.  Stat.  C,  chap.  (iO,  sec.   10,  sub-section  11  :    "No 

(1)  La  siic.  ',V,i  (lu  chap.  116  des  Statuts  du  Canada  de  1850,  1.3  et  14  Vict., 
intituli'  :  "  Aote  ])()ur  incorporer  Peter  Patter.son,  écuycr,  et  autres,  sons  If 
nom  de  La  cninjiaiiuic  du  chvmiii  de.  J'tr  de  Québec  tt  Richmond"  continiait  lu 
disposition  suivante  :  "  La  im.mière  axxemblée  i/éiiéralc  dea  propriéluin  ^  pour 
niiltrc  U:  pnUciit  (irh-  à  cffn/,  jiourrd  m  leitir,  aiissitôf  que  i/Kiir.c.  cciilx  ucttom 
tli'.  ladi'ii  oiUir.prixe,  auront  vté  snuKcrite-i  ;  et  à  telle  anKc.mhUe  (jénéralc,  /(■•i  piy- 
pritUaireu  aixi.mhlés  arec  telu  iimcureuru  i/iii  xcront  préxenti,  choisinml  Iniy 
personnel  don'  chacune  xera  propriétaire  d'au   moinx  dix  actions  dnic  ladilt 
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"  deviîition  of  more  than  one  mile  t'rom  the  line  "  of  tho  Itail- 
"  way  or  from  the  places  assigned  thoroto  in  the  said  mup 
"  or  plans  shall  be  made  "  &c.  Redtield,  on  Kailwiys  (Edition 
of  18G9),  §  18,  p.  65,  vol  1  :  "  In  somo  cases  it  is  a  condition  of 
"  the  charter,  or  of  the  subscriptions  to  tho  stock,  that  thu  tract 
"  ot"  the  railvvay  shall  touch  certain  points,  or  that  it  shall  not 
'•  approach  within  certain  distances  of  other  Unes  of  travel. 
"  Tliis  class  of  conditions,  so  far  as  they  can  practically  be 
'•  deiiominated  conditions  précèdent,  inust  be  strictly  complied 
"  with,  h^'fore  the  Company  can  properly  go  into  opération 
"  so  as  to  make  calls."  §  48,  p.  160  :  "  Oral  évidence  is  inad- 
'  inissible  to  vary  the  ternis  of  a  subscription  to  the  stock  of 
''  a  railway,  unleas  it  tend  to  show  fraud  or  mistake.  But  where 
"  the  subscriber  is  really  inisled,  and  induced  to  subscribe  for 
"  stock,  upon  the  représentation  of  a  state  of  facts  in  regai'd 
"  to  the  tinie  of  completing  the  road,  or  its  location,  made  by 
•  tliose  who  take  up  the  subscription,  and  in  good  faith,  ami 
"  upon  proper  enquiry,  and  the  exercise  of  reasonable  discre- 
•'  tion,  believed  by  the  Subscriber,  and  vvhich  constitutes  the 
"  prevailing  motive  and  considération  for  the  subscription, 
"  and  which  proves  false,  it  would  seem  that  the  con tract  of 
"  subscripoion  should  be  held  void,  both  in  law  and  equity." 
Angell  &  Ames,  On  corporations,  §  537,  p.  570  :  "  Conse(juently 
"  the  assessment  sued  for,  if  raised  to  advance  objects  essen- 
"  tially  différent,  or  the  same  objects  in  inethods  essentially 
"  différent  from  those  originally  conteinplated,  are  not  made 
'  in  conformity  to  the  defendant's  spécial  contract  Vk'ith  the 
"  Corporation."  §  53S  :  "  Where  tho  directors  of  a  turnpike 
"  corporation,  with  the  assent  of  a  corporation,  procurée!  an 
"  act  of  the  législature  altering  the  cour.se  of  the  turnpike 
"  road,  an  individual,  who,  before  such  altération,  had  su.scrib- 
"  ed  for  a  share,  and  had  expressly  proniised  to  pay  ail  assess- 
"  ineiits,  was  held  not  to  be  answei'able  in  an  action  for  the 
"  rtssessnients.  The  court,  in  giving  judginent,  said:  "The 
"  plaiiitiff's  rely  on  an  express  contract,  and  they  are  bound 

iiiin prlst,  pour  é/re.  (l.irtrifKrx  de  laditi-  lonipai/iiie.,  < ii  Iti  nniiiitTe  n'-n/>ris 
ivilli'i'."  r^a  pruiiiière  assenihlùe  gt''nt''riile  des  ])rnprit''taires  ou  actii)iinairus 
eut  lieu,  et  les  ilireeteurs  furent  choisis  avant  {|ue  (juin/.e  cents  actions  furent 
siiiis(  rites.  II  a  été  jugé  oue  la  compagnie  n'était  pas  légalement  organisée,  et 
iiu'tiii  actionnaire  poursuivi  par  la  compagnie  ainsi  organisée  pour  le  paie- 
inuiit  des  actions  par  lui  souscrites  n'était  pas  tenu  de  les  ])ayer,  et  ([u'il  pou- 
liiit,  iiiunne  défense  à  cette  poursuite,  invocpier  cette  illégalité  de  l'oi-gaiiisa- 
tiim  (11'  la  compagnie,  et  ([u'il  n'était  pas  tenu  de  ))roeéder  par  i/iio-irni-ruiilo 
"Il  par  la  procédure  iiuliquée  dans  la  sec.  S  du  ch.  4!  des  Statuts  du  l'anada 
iIl' IN4'.I,  l'i  Vict.,  intitulé  :  "Acte  pour  déHnir  le  mode  des  procédures  à 
iiiliiptiT  dans  les  cours  de  justice  du  Has-C'anada  dans  les  matières  l'elatives  à 
lii  piiitection  et  à  la  régie  des  ilroits  de  corporation  dans  les  brefs  de  préroga- 
tive, et  piur  d'a\itres  tins  y  mentionnées. '"  {La  mmiia^juii'  du  rhimhi  ilc  fer 
'>'  i)iirUcr  et.  /{iifimoiid  va  Ditirinn.iJ,.  (.',,  Quél)ee,  JiO  juin  ISôl,  Drv.\L,  J., 
I  1'.  T.  IJ.  ('.,  p.  3««,  et  3  H,  J.  R.  Q.,  p.  40) 
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"  to  provc  it  jis  they  allège  it.  Hère,  the  proof  is  of  un 
"  engagement  to  pay  assessinents  for  making  a  turnkipo  in  u 
"  certain  specified  direction,  and  of  the  making  of  a  turnpiki- 
"  in  a  différent  direction.  The  défendant  may  truly  say  :  Non 
"  haei:  infoedera  veni.  He  was  not  bound  by  the  application  of 
"  the  dirt'ctors  to  the  législature  for  the  altération  of  the  course 
"  of  the  road,  nor  by  the  consent  of  the  corporation  thureto. 
"  Much  fraud  might  be  put  in  pnictice  under  a  contrary  deci- 
"  sien."  §  539  :  "  So  the  change  of  one  of  the  termini  of  a 
"  plank  road  by  authority  of  tlie  législature,  releases  previo\is 
"  subscribers."  §  540  (note):  "The  subscription  of  stock, 
"  like  other  contracts,  ought  to  receive  such  a  construction  as 
"  to  cnrry  into  ettect  the  probable  intention  of  the  parties. 
"  But  paroi  évidence  is  not  admissible  to  show  what  tliat 
"  intention  was,  if  it  varies  the  written  ternis  of  the  subscrip- 
"  tion."  En  réponse  à  cette  prétention,  l'appelante  a  prétonihi 
que  la  question  du  temuinuti  a  été  laissée  ouverte  et  .sujette 
au  choix  des  directeurs,  à  une  assemblée  publicjue  des  action- 
naires; que  ce  fait  a  été  ensuite  expliqué  à  l'intimé,  et  que  ca 
dernier  a  pris  des  parts  et  souscrit  la  liste  après  telle  expli- 
cation ;  que  la  fixation  du  ter  minus  k  "  Derby  Line  Vilhine" 
n'a  jamais  été  une  des  conditions  du  contrat,  dans  lequel  l'in- 
timé a  eu  le  soin  de  stipuler  certaines  conditions  spéciales,  (jui 
ont  été  remplies  par  l'appelante:  enfin,  que  "Derby  Line" 
veut  dire  dans  l'interprétation  oïdinaire,  la  ligne  nord  du 
canton,  ce  qui  laissait  une  certaine  latitude  qui  n'a  pas  été 
franchie  par  la  fixation  du  terndvus  k  ''Walker  Place,  située 
sur  la  ligne  nord  de  la  ville  de  Derby  ;  que  c'était  à  l'intimé  à 
démontrer  (|ue  ces  expressions  ne  devaient  pas  être  interpré- 
tées dans  le  sens  ordinaire.  A  l'appui  de  cette  dernière  pré- 
tention, l'appelante  a  cité  les  autorités  suivantes:  2  Starkie, 
on  évidence,  362  :  "  Where  the  meaning  of  ternis  is  plain  aiul 
"  unequivocal  it  seems  to  be  a  universal  rule  that  no  évidence 
"  can  be  admitted  of  a  custom  or  usage  to  receive  siieli  ternis 
"  in  a  différent  sensé,"  2  Phillips,  on  Evidence,  with  Crown 
&  Hill's  notes,  p.  (532  :  '  Words  of  a  clear  meaning  if  used  in 
contracts  in  a  non  natural  sensé,  must  be  gathered  froni  tlie 
contract."  Sur  la  seconde  question,  l'intimé  prétendit  que  la 
compagnie  avait  agi  de  mauvaise  foi  et  V)risé  ses  engagements, 
en  créant  un  fonds  privilégié  t|ui  dépréciait  la  valeur  des  actions 
souscrites,  et  qu'elle  n'avait  pas  encore  accompli  une  condition 
sans  laquelle  elle  ne  pouvait  pas  prélever  de  versements:  celle 
de  donner  le  contrat  pour  la  construction  complète  du  chemin  ; 
(jue  les  directeurs  s'étaient  servi  du  nom  d'un  nommé  Balcli 
pour  donnei'  l'entreprise  des  travaux,  mais  (jue  ce  contrat 
était  simulé,  que  Balch  n'était  qu'un  prête-nom,  et  que  c'étaient 
les  directeurs  qui,  de  fait,  s'étaient  consenti   à  eux-mêmes  le 
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contrat.    A  cette  prétention,  l'appelante  a  répondu  (|u'elle  ne 
s'étiiit  pas  engagée  à  prélever  les  îJOOO.OOO  sur  les  niémes 
hases  que  les  $300,000  ;  que,  dans  le  contrat  d'association,  il 
n'y  avait  aucune  condition  de  stipulée  quant  à  cela,  et  que 
l'appelante  n'avait  rien   fait  pour  affecter   les   intérêts   des 
actionnaires  ;  que  ce  fonds  privilégié,  du  reste,  avait  été  offert 
en  premier  lieu  aux  actionnaires.    Sur  la  troisième  question, 
rintinié  a  prétendu  que  la  corporation,  s'étant  rendue  coupable 
lie  préférence  en  faveur  de  certains  souscripteui's  et  ayant 
accepté  des  règlements  inégaux  de  souscriptions,  avait  par  là 
encouru  la  déchéance  de  ses  droits  contre  les  autres  souscrip- 
teurs.  A  l'appui  de  cett(ï  proposition,  il  cita  les  autorités  sui- 
vantes :  Angell  &  Ames,  On  Gorporatiovs,  §  531,  p.  503  :  "  And 
"  if  il  stock  Company  lets  off  a  part  of  its  subscribers,  and  re- 
"  turns  them  their  money,  other  subscribers,  not  consenting 
"  tlieretoare  diacharged  from  ail  liability  growing  out  of  their 
"  original  subscription."  Mann  vs  Cooke,  Am.  R  R.  cases  (Smith 
A:  Bâtes)  Vol.  2,  p.  125  :    "  Held  tint  a  corporation  created  for 
public  purposes  could  not  receive  a  subscription  under  private 
arrangement  at  less  than  the  par  value  of  the  stock,  as  this 
would  take  from  the  company  so  much  of  its  avuilable  means, 
and  would  thus  operate  as  a  fraud  upon  creditors  and  t)ther 
stockliolders.    Mid.  Collège  vs  Looviis,  Vermont  Reports,  Vol. 
1,  pp.  20(S,  211  ;    Mid    Collège  vs    Williamson,  Vermont  Re- 
ports, Vol.  1,  pp.  225,  228  ;  Shelford,  on  R.  R,  1,  p.  204  ;  Red- 
tit'ld.  on  R.  R.,  sec.  58.  A  cette  objection,  l'appelante  a  répondu 
qu'elle  s'était  engagée  à  prolonger  son  chemin  de  Saint-Johns- 
bury  à  Derby  Line,  pourvu  qu  on  lui  déposât  une  liste  de  sous- 
criptions valable  pour  $300,000  ;   qu'elle  n'avait  pris  aucune 
part  dans  les  démarches  nécessaires  pour  faire  souscrire  cette 
liste,  qui  avait  été  signée  à  la  réquisition  d'intéressés  au  che- 
min: que  les  collections  inégales  qui  avaient  pu   être  faites, 
lavaient  été  par  des  persfmnes  non  autorisées  par  elle,  et 
i[u'elle  n'avait  jamais  prétendu  abandonner  son  droit  de  faire 
payer  les  arrérages  qui  pouvaient   lui  être  dus.    Sur  la  qua- 
trième question,  celle  de   la  prescription,  l'intimé  a  prétendu 
que  l'action  de  l'appelante   était  prescrite  en  vertu  du  statut 
'  refondu  du  Bas-Canada,  chapitre  07  ;  que  toutes  les  autorités 
saccordent  à  dire  que  des  appels  de  fonds,  comme  ceux  dont  il 
s'agit,  tombent  sous  le  coup  de  la  prescription  établie  pour  les 
matières  commerciales,  v.t  se  prescrivent  par  le  laps  de  six  ans. 
11  cita  entr 'autres   Angell  and   Anuis,   On  Corporations,    § 
517,  p.  549  qui  dit  :  "  With  the  view  of  facilitating  the  forma- 
"tion  of  [joint  stock]  companies,  it  is  usual  to  hâve  the  capi- 
'  tal  sub-scribed  for,  payable  in  instalments,  or  in  small  siims 
'  payable  from  time  to  time  ;  and  un  engagement  so  to  pay  at 
■'  stipulated  periods,  is  one  which  causes  the  statute  of  limita- 
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"  tion  to  atfcaoh  to  cach  instalinent  as  it  becomes  duo."  Soe.  542, 
p.  57.5:  "  In  lato  cast^v  in  Pensylvania,  it  \h  held  tliut,  if  no 
"cal!  is  uiade  foi*  suliscription  to  stock  in  arailroad  coiiipany, 
"  until  more  than  six  years  froiu  the  tinie  of  the  subseriptioii, 
"  the  law  will  presutue  tliat  tlie  conipany  tncant  to  ahaiiilon 
"  the  entorprise,  and  will  not  (,'nforce  the  subscription."  Dans 
1(!  cas  actuel,  a  ajouté  l'intitiié,  la  souscription,  dont  il  s'agit,  a 
été  faite  depuis  pi'ès  de  dix  ans,  et  huit  ans  se  sont  écoulés, 
depuis  la  répartition  et  les  appels  de  fonds,  jusqu'à  la  pré- 
sente action.  A  cela  l'appelante  a  répondu  (jue  seulement 
deux  appels  de  fonds,  de  dix  par  cent  chaque,  étaient  dus  de- 
puis plus  de  six  ans  avant  l'institution  de  l'action  ;  que  l'acte 
dj  prendre  des  parts  dans  une  compagnie  de  chemin  de  fer 
n'était  pas  un  contrat  d'une  nature  commerciale  ;  (ju'uno  com- 
pagnie de  chemin  de  fer  peut  être  une  corporation  conuner- 
ciahî  comme  voiktrier,  mais  ce  sont  les  opérations  qu'elle  fait 
comme  roitn^'icr  qyù  la  constituent  corporation  commerciale; 
(|Ue  l'acte  par  lequel  une  personne  s'associe  à  telle  corporation 
n'est  pas  un  acte  commercial  ;  qu'il  n'y  a  dans  ce  fait  aucun 
des  caractères  de  la  spéculation  ;  (|Ue  l'acte  de  l'intimé  d'avoir 
souscrit  deux  parts  ne  pouvait  pas  le  rendre  et  le  faire  consi- 
dérer connue  commer(,vint  ;  qu'un  nombre  quelcon(|ue  de  seui- 
blables  souscriptions  ne  pourraient  le  faire  considérer  connue 
commer(;ant  île  manière  à  le  rendi'e  sujet  aux  provisions  d(;  fail- 
lite. Vide  Abbott's  notes  on  in.solvent  act  of  1844,  pp.  4,  7  et  8 
Cork  and  Beaudon  Railivay  Coy  vs  Goode,  13  Conunon  Bench 
Reports,  828  ;  Addison,  On  Gontracts,  p.  1202  ;  1  Shelfoid,  (h\ 
Rd'dwayx,  p.  1803,  note  1  ;  que,  conséquemment,  notre  statut 
de  prescription,  concernant  les  matière»  commerciales,  n'a  pas 
d'application  pour  le  cas  actuel.  Enfin,  sur  la  cinquième  (|ues- 
tion,  concernant  les  pouvoirs  des  corporations  étrangères  de 
contracter  dans  ce  pays,  et  de  contraindre  en  justice  ceux  qui 
ont  pris  des  engagements  envei's  elles  à  les  exécuter,  l'iutiuié 
a  prétendu  que  les  corporations  n'ont  de  pouvoirs  et  de  droits 
(jue  ceux  (jui  leur  sont  conférés  par  l'action  législative  qui  leur 
concède  leur  charte  ;  qu'elles  ne  peuvent,  en  conséquence,  avoir 
des  droits,  par  induction  ou  autrement,  au-delà  des  limites  de 
la  juridiction  jui  les  incorpore  ;  (jue  les  corporations  n'ont  pas 
(U  le  droit  de  poursuivre  dans  ce  payf-',  les  obligations  vala- 
blement contractées  envers  elles  ailleurs,  tant  que  ce  droit  ne 
leur  a  pas  été  concédé  par  un  acte  de  notre  Législatui'e  Pro- 
vinciale ;  que  la  nécessité  de  cette  autorisation  législative 
démontre  la  nature  restreinte  des  droits  dv>s  corporations,  et 
que  les  termes  du  statut  font  pleinement  voir  qu'il  n'était  pas 
dans  les  intentions  du  législateur  d'accorder  aux  corponitions 
étrangères  le  droit  de  contracter  dans  ce  pays.  A  rap[)ui  de 
ces  prétentions,  l'intimé  a  cité  les  autorités  suivantes  :  Stat. 
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Kof.  (]\i    Bas-Canatla,  chap.    91,  sect.  2  :    Aiifrell   and  Ames, 
Un  Vorponitiov»,  §§  104,  101  ;    RedfieM,  On  Railruad,  sec. 
17,     A  cette  ciiiquièiiie  et  dernière  objection,  l'appelante  a 
répondu  en  citant  des  autorités  qui  tendent  à  affirmer  le  prin- 
c'ipi',  (|n'une  corporation  reconnue   et  incorporée  pai'  la  loi  du 
lieu  où  elle  a   le  siège  principal  de  ses  opéi'ations,  peut  vala- 
lilt'iiu'nt  contracter  et  ester  en  justice  en  pays  étranger.  Nous 
croycms,  dans  l'intérêt  de  la  (jue.stion.  devoir  citer  textuelle- 
ment la  partie  sur  ce  point  du  factuni  produit  par  les  avocats 
ili!  l'appelante.  "  Since  tlie  décision,  in  England,  in  the  caseof 
the  Dutch  W.  I.  Co.  vs  Hcnriqars  Van  Moycs,  there  lias  never 
liL'on  question  of  the  right  of  a   foreign  corporation  to  sue  in 
Kiifflîind.    This   iniplies  a  right  to  contrurf.     It  was  recently 
lit'KI  that  an   action  of  assunipsit  could   be  niaintained  l»y  a 
tVnoi^ni   corporation  under  its  corporate  naine.    Ii<inh  of  St. 
Charles  vs  Beniala.^,   1  C.  and  P.,  559.    Vide  Chitty,  On  Oon- 
Imdn,  Ain.  Ed.  of  1842,  p.  278.  In  varions  cases,  hâve  foreign 
corporations  hovn  treated   as   foreign  in<Jividuals  having  the 
luiWfr  to  do  what,  throuiîh   the   niinistrv  of  ascents,  a  foreimi 
|ui'S(iti  can  do.    They  ai'e  treated  as  foreignei's   in   requiring 
M'curity   for  costs.     The  Kilkenny   Kdilwdy  vs   Freedeu,  2 
Linv  and  E(\.  Rep.,  888  ;  Limerirl-  avd  W(iterfore4  Radwinj 
l'i).  vs  Fniser,  4,  Binghani,  394  ;  Edivhoroufih  avd  Ledit  Rail- 
iniji  Co.   vs  Dawmv,  3  Jurist,  55.    As  to   corporations  being 
treated   as  natural  fersons,  a"  respects  résidence,  vide  Aw. 
A'(n7((v/j/  Ca.sc'.',  pp.  142,  3  :    Held   that  a  Scotch  corporation 
l)ecame  atnenablo  to  the  English  (Courts,  by  coniing  into  that 
couiitry  and  establishing  an  agency   ami   place   of  bu.siness, 
MrLaren  vs  Sfavtov,  10  Eng.  Law  and  Esq.  Rep.,  500.  Power 
(if  ioreign  corporations  to  contract   by  agents,  in  Englan<l,  is 
recorriiized  in  ca.S(.'  l'/ie  Carron  Ivs.  Co.  vs  McLarev,  35  Law 
iuul  Kq.  Rep.,  37.    In  Fraser  et  <d.  vs  }Vil<'o,r,  Peterson's  Rep. 
S.  C.  Louisiana,  this  que.stion  is  fully  discussed.  The  following 
is  an  extract  froni  tho  remark'^  of  the  learned  .Tudge  in  that 
e.isi'  :    "  We  proceed   to  incpiire    whether  by   the  coinity  of 
nations,  foreign  corporations  hâve  power  to  nmke  conti'acts 
•vitliin   their  juri.sdiction,  and  we  can  perceive  no  sufficient 
reasoii  for  excluding   theiii,  when   they  are  not    contiary  to 
the  known  policy  of  the  State  or  injurions  to  its  ititerests.    It 
!■<  notliing  inore  than  the  adnii.ssion  of  the  existence  of  an 
iutiHcial   person,  ereated   by  the   law  of  another  State  and 
clotJKMl  with  the  power  of  niaking  certain  contracts.  It  is  but 
tlie  nsuid  coinity  of  recogiiizing  the  law  of  another  State.    In 
Kngland,  from  which  we  hâve  received  our  gênerai  principle.s 
"f  jurisprudence,  no  donbt  appears  to  hâve  been  entertained 
"f  tlic  viirht  of  a  foreign  corporation  to  sue  in  its  courts,  since 
the  ciise  of  the  Didvh    W.  I.  Co.  vs  Henriques,  decided    in 
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1779,  and  it  is  a  nuitter  of  history,  whioh  tlm  court  is  bouiid 
to  notice,  thiit  corporations,  in  tins  conntry,  havi^  becn  in  tlio 
open  practice,  for  luany  years  past,  of  niaking  contmctn  in 
Englaïul  of  various  kinds,  and  to  vory  largo  ainount,  and  wo 
liave  nevcr  seen  a  doubt  suggesteil  there  of  tlie  validity  of 
thèse  contracts  l»y  any  court  or  any  jurist.  It  is  impossible  to 
imagine  that  any  court  in  tlie  United  States  would  refuse  to 
exécute  a  contract  by  which  an  American  Corporation  luid 
borrowed  money  in  England,  y  et  if  tlie  contracts  of  corpora- 
tions made  ont  of  the  State,  by  which  they  were  created,  are 
void,  even  contracts  of  that  description  c(juld  not  be  enforc- 
ed."  See  also  Larocque  vs  Franklin  C'o.  Bavk,  8  L.  C.  Rep.  p 
82H,  et  15  R.  J.  R.  Q.,  p.  104  (1).  Con.  Stat.  L.  Ca.,  ch.  !)1,  secs  2 

(1)  Le  eli.  21  (les  Statuts  du  Canada  do  18r>(),  VA  et  14  Vict.,  intitiili': 
"  Acte  pour  établir  le  lihre  connuerce  de  baïKjue  en  cette  province,  et  pour 
d'autres  tins  relatives  aux  banipies  et  aux  affaires  de  bantjues,"  décrftait  st'i:. 
5  :  "Qu'aucune  banijue  incorpora  ou  ayant  son  principal  bureau,  ou  le  Hicgo 
de  ses  affaires,  dans  un  pays  en  deliora  (les  j)<)8sessioii8  de  Sa  Majestt'',  n'ouvri- 
ra, ni  ne  tiendra  un  bureau  ou  lieu  d'escompte  ou  di'pôt,  ou  pour  l'iMnissioii, 
mise  en  circulation  ou  rachat  de  ses  billets  dans  cette  province,  à  peine  d'unu 
amende  de  cent  louis  pour  chacpie  jour  où  ce  bureau  ou  lieu  sera  ouvert  ou 
tenu  ouvert,  et  cette  amende  sera  recouvrée  et  appliquée  de  la  même  inaniiri; 
que  les  amendes  imposées  par  la  secticm  précédente."  Le  eh.  108  de»  Stiitiits 
du  Canada  de  ISôS,  16  Vict.,  intitulé  :  "  Acte  pour  faciliter  radiiiisaioii 
comme  preuve  de  jugements  étrangers  et  de  certains  athdavits  et  aiities 
documents,  et  pour  améliorer  autrement  la  loi  de  la  preuve  dans  le  l!;i!(- 
Canada,"  décrétait  :  "  O.  Lorsipie  le  sceau  de  tout  état  étranger,  et  le  ceiti- 
ticat  dii  secrétaire  ou  d'un  des  secrétaires  de  tout  tel  état  ou  du  gouveriieiTiuul 
exécutif  d'icelui,  sera  offert  dans  une  cour  de  justice  dans  le  Has -Caiiadii  poui- 
établir  l'existence  et  la  compétence  d'une  cour,  d'une  corporation,  de  nu^inbrcs 
du  clergé,  d'un  prêtre  ou  ministre,  d'un  office  ou  officier,  sou  identité  relutivu- 
ment  à  tout  document  public  ou  à  toute  autre  matière  sera  considérée  coninie 
authentique  sans  preuve  d'icelle,  et  sera  prise  et  reçue  conune  preuve  piiiim 
fnrif  du  fait  qu'on  a  l'intention  d'établir  par  icelui,  ([ue  cet  état  soit  une  sou- 
veraineté séparée,  ou  un  des  Etats-Unis  d'Amériiiue  ou  de  toute  autre  coiifê- 
dératitm  ou  union  de  plusieurs  états.  7.  Pourvu  toujours  et  qu'il  soil  statui'. 
qu'il  sera  loisil)le  à  toute  partie  à  une  poursuite  ou  procédure  de  nier  la  vériti' 
d'aucune  desdites  expéditions,  vérifications,  certiricats  ou  extraits,  et  de  ue 
faire  par  écrit  avant  la  clôture  de  l'enquête  de  la  part  de  la  partie  qui  le.s 
produira,  en  (juel  cas  la  preuve  du  contenu  de  telles  expéditions,  vériticiiUons, 
certificats  ou  extraits  en  la  manière  maintenant  presci'ite  par  la  loi,  .sera  à  la 
charge  de  telle  partie  ;  mais  si  lesdites  expéditions,  vériHcations,  certificats 
ou  extraits,  sont  prouvés  être  corrects  et  vrais  au  moyen  d'une  coniniis.siou 
rogatoire  ou  autrement,  les  frais  de  telle  preuve  à  être  taxés  par  le  juge, 
senmt,  à  la  discrétion  de  la  cour  ou  juge  devant  lequel  telle  poursuite  ou 
procédure  aura  lieu,  payés  par  la  partie  qui  aura  nié  comme  susdit,  ([Uel 
que  soit  le  jugement  final  dans  la  cause  ;  et  pourvu  de  plus,  que  lorsciuu  la 
vérité  d'aucune  desdites  expéditions,  vériHcations,  certificats  ou  extraits  sera 
niée  connue  susdit,  il  sera  donné  caution  pour  les  frais  de  l'exécution  «le  la 
commission  pour  la  prouver  à  la  satisfaction  de  la  cour  ou  du  juge  par  la 
partie  qui  en  niera  la  vérité,  et  dans  le  délai  et  pour  tel  montant  (pie  ladite 
cour  ou  juge  prescrira.  "  Ces  deux  sections  6  et  7  comportent,  dans  leurs  termes. 
une  reconnaissance  du  droit  qu'a  une  corporation  étrangère  d'être  admise  à 
poursuivre  comme  telle.  Elles  supposent  le  cas  d'une  poursuite  inteutt*  au 
nom  d'une  corporation  étrangère  et  dans  hupielle  on  produit  un  document, 
attesté  en  la  forme  voulue,  conune  preuve  de  son  existence.  La  sec.  (i  décrète, 
d'un  côté,  que  ce  document  fera  preuve,  j>rima  J'acie,  tandis  (]ue,  de  l'autre 
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and  îi  ;  Grant,  On  (Ut'rpordtionfi,  pp.  50  and  200.  Angell  and 
Amos,  secs  377  and  87  H.    8  .«.y,  Covjlict  of  Laivf<,  aec.  SHyH." 

L(ï  juge  Shoht  a  rendu  jugeaient  pour  l'appelante,  lui  don- 
miiit  gain  de  cause  Hur  tous  les  points  soulevés.  Voici  le  texte 
(lu  jugement  : 

"  The  court,  considering,  firstly,  that  plaintiff's  hâve  proved 
ail  the  inaterial  allégations  in  their  déclaration  ;  .secondly, 
tlmt  the  contract  or  agreenient  set  forth  in  plaintiff's'  décla- 
ration was  a  good  and  valid  contract  or  agreement,  and  not 
contrary  to  public  policy,  and  one  which  plaintiffa  could  and 
iiiight  legally  enter  into  with  défendant,  as  any  other  of  Her 
Majosty's  subjects  ;  thirdly,  that  défendant  was  not  induced 
to  oiiter  into  such  contract  or  agreement  by  reason  of  any 
misrt'presentation  on  the  part  of  plaintiff's  ;  fourthly,  that 
plnintiffs'  action  in  tins  behalf  is  not  by  any  law  or  sttitute  in 
force  in  Lower  Canada,  barred  and  prescribed  as  to  the  whole 
or  any  part  of  the  money  strictly  claimed  by  reason  of  the 
lapse  of  more  than  six  years  betvveen  the  accruing  of  the  debt, 
and  the  con«mencement  of  the  action  ;  said  limitation  and 
prescription  being  inapplicable  to  such  debts  and  actions,  and, 
liwtly,  that,  by  the  said  contract  or  agreement,  plaintiff's  were 
not  bound  to  terminate  the  road  in  question  in  this  cause  at 
the  village  of  Derby  Line,  as  pretended  by  défendant,  but 
were  at  liberty  to  sélect  »is  its  terminus  any  convenient  place 
un  tlie  boundary  line  between  the  town  of  Derby,  in  Ver- 
mont,  and  this  province,  doth,  for  thèse  reasous,  dismiss  the 
exception  of  défendant  and  condemn  him  to  pay  to  plaintifl's 
two  hundred  dollars,  with  interest  thereon  from  the  twelfth 
ut'  August,  1862,  until  paid,  and  costs  of  suit." 

Ce  jugement  a  été  cassé  par  la  Cour  de  Revision  qui  a  été 
il'une  opinion  contraii'e  au  juge  Short  sur  la  question  du  ter- 
minas. La  Cour  de  Revision  a  trouvé  que  l'appelante  s'était 
t'iifragée  à  fixer  le  termmuH  nord  du  chemin  projeté  à  "  Derby 
Lino  Village,"  et  que,  l'ayant  fixé  à  un  autre  endi'oit,  situé  à 
plus  d'un  mille  de  "  Derby  Line  Village,"  l'intimé  se  trouvait 


i;i'itt',  11)  sec.  7  permet  à  la  partie  adverse  d'en  nier  la  vérité,  "de  ce  faire  par 
«.tit  avant  la  clôture  de  renquête  de  la  part  de  la  partie  (jui  le  produira, etc.  " 
l'est  là  reconnaître  formellement  le  droit  d'ane  corporation  étiangère  de  pour- 
suivre devant  nos  tribunaux.  La  prohibition  portée  contre  les  banques  étran- 
gères par  la  sec.  5  du  ch.  21  des  Statuts  du  Canada  de  18'>(),  ne  peut  pas  être 
interprétée  comme  entraînant  avec  elle  la  négation  du  droit  de  poursuivre  en 
te  pays  ;  elle  ne  fait  aucune  allusion  au  droit  d'une  ban(]ue  étrangère  de  pour- 
suivre ;  (die  n'ôte  ni  ne  donne  ce  droit,  et,  si  ce  droit  existait  auparavant,  elle 
le  lai9,st'  donc  subsister.  Le  statut  de  1853  prouve  que  ce  droit  préexistait, 
puisciu'il  ne  fait  les  règlements  qu'il  comporte  à  cet  égard  qu'en  admettant  né- 
lessiiirument  son  existence.  (LMrocqiie  et  al.  et  Banque  du  romfi;  de  Franklin, 
*'  15.  U.  en  appel,  Montréal,  1er  juin  1858,  L.akontaink, .T.  enC,  Ayi.win,,!., 
l)i;vAL,  J.,  et  Caron,  J.,  confirmant  le  jugement  de  C.  S.,  Montréal,  30  sep- 
tembre 1857,  8  D.  T.  P..  C,  p.  328) 
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relevé  de  son  oblip;ation  déverser  les  parts  son  se  ri  tes.   Ci-snit 
le  texte  du  juj^ernont  de  la  Cour  de  Révision  : 

"  Tlie  court,  considering  tliat  tlie  condititm  of  defciHliuit's 
subscriptiou  for  stock  in  plaintifi's'  corporation  <»r  coiii|)iiiiv 
lias  not  Iteeii  perfornied  hy  plaintiffs,  and,  particularlv,  tliiit 
plaintifts  hâve  ncjtcarried  tlieir  raiiroad  to  terniinate  atlK-rhy 
Line,  to  wit  Derby  Line  Villajjfe,  wliere  it  was,  betwetMi  iilaiii- 
titls  and  défendant,  understood  that  it  alv  uld  teriuinatc,  aiul 
wliere  it  was  incund)ent  upon  plaintiffs  t"  niake  it  terniinate, 
and  to  whieh  point  plaintiffs  were  bound  to  carry  tlicir  said 
raiiroad,  il"  inten<lin^  to  enforce,  a^ainst  défendant,  liis  said 
subscription  for  stock  in  plaintiffs'  coinpany  ;  consideriiii,'  tluit 
plaintiffs  hâve,  in  fact,  niade  tlie  terminus  of  tlieir  mad  in 
Walker  Place,  far  away  ''  imi  Derby  Line  \'illa<,'e,  and  dcny 
obligation  to  inake  it  at  Derby  Line  Village  ;  considering  that 
défendant  lias  proved  ail  that  is  necessary  to  support  liis  case, 
particularly  bis  third  plea  pleaded  against  plaintiffs'  action  ; 
se((iiig  that,  by  reason  of  said  several  preiiiises  in  tlie  jndg- 
nient  coniplained  of,  of  the  eighth  of  July,  18(57,  whicli  liatli 
condeinned  défendant  to  pay  to  plaintiffs,  there  is  error,  tliis 
court,  revising  said  judgment,  doth  vacate  and  reverse  tlie 
saine,  and  proceeding  to  render  the  judgment  that  .-ai<l  Circuit 
Court  ought  to  bave  rendered,  doth  maintain  said  third  plea 
of  défendant,  and  bis  last  plea,  and,  in  conséquence,  tlotli  dis- 
miss  plaintiff's'  action  vvith  costs  as  well  in  said  Circuit  Court 
as  in  this  Court." 

La  cause  ayant  été  portée  en  appel,  la  Cour  du  Banc  de  la 
Reine  ii  ,  naniniement  inffrmé  le  jugement  de  la  Cour  de  He- 
vision,  et  conHrmé  celui  du  juge  SnoitT.  En  pronon(;unt  le  juffc- 
ment,  le  juge  Cauon  a  observé  (|Ue  lui  et  ses  collègues  concou- 
raient pleinement  dans  les  motifs  donnés  par  le  juge  Slloirr  a 
l'appui  de  son  opinion,  et  rapportés  au  factum  de  l'appelante  ; 
et,  qu'à  une  dissertation  aussi  lucide  et  aussi  logique  que  celle 
de  l'honorable  juge  (\m  a  rendu  le  jugement  de  la  Cour  de 
Circuit  du  district  dt  St-François,  il  n'y  avait  rien  à  ajouter. 
Nous  croyons  donc  viti.j  de  reproduire  textuellement  les  obser- 
vations faites  par  U-  juge  Shouï  lors  du  prononcé  de  son  juge- 
ment :  "  This  is  an  action  for  recovery  of  subscription  to  stock 
of  the  Connecticut  and  Pas.sumpsic  Rivers  Raiiroad  Company. 
The  défendant  pleads  :  "  l''  Prescription,  that  more  thaii  .si.\ 
j^ears  bave  elapsed  since  the  calls  were  made  ;  2"  That  plain- 
tiff's bave  not  complied  with  the  agreement  made  by  tlioiii,  or 
rathcr  the  proposition  made  by  the  company,  which  led  totlie 
subscription  of  $300,000  in  Northern  Vermont  and  Canada, 
namely,  that  they  would  raise  $900,000  if  the  people  of  Oilean.s 
county  and  Stanstead  would  raise  $300,000,  inasmuch  as  this 
$900,000   was   raised    by   creating   préférence   stock    which 
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ilis|iiinip'il  tlic  value  of  tho  ^'iMiernl  stock  ;  îî"  Tliat  plaintifl's 

(lid  iiot  fulHI  tlu'ir  part  of  tlio  contmct  by  puttinj^  the  roa»l 

umltT  contract,  ami  werc  uvt,  by  tlie  tonus  of  thu  writteii 

iiKrci'inont,  in  a  position  to  «IcMiiand  tliu  .«•ubscription  for  stock 

iintil  tins  was  dono  :    4"^  That  the  road  had  not  bcen  built  to 

Di'iliy  Lini!  V^illaj^o,  ;is  it  was  afjreod  that  it  should  be,  but 

Imd  tcrniinated  at  a  point  three  miles  therefron»  ;  5*''  That  tins 

is  II  contract  whicli  they  luul  no  right  to  niake,  being  niado 

(iiit  (tf  their  country.    Tho  tifth,  althou^h  the  last  cpiestion 

i'iiisc(l,  desi'i'vos   to    be    the    Krst   disposod  of,  as  it,  if    well 

touiidi'd,Htrikos  at  the  root  of  the  case.  If  plaintiti's  could  not 

imike  this  contract  with  défendant,  the  whole  thing  is  swept 

iiwiiy  and  a  discussion  of  other  points  is  unnecessary.    The 

luitliority  cited  by  defendant's  counsel  from  An^ell  and  Aines, 

0,1  {'iti'ponitMnH,  n°  104,  is  against,  and  not  in  favor  of  defen- 

(liiiit's  pretensions.  "  A  corporation  can  hâve  no  légal  existence 

ont  (»l  the  boundaries  of  the  soverei^nty,  by  which  it  is  created. 

It  (xists  only  in  contentplation  ot  law,  by  force  of  law  ;  and 

wIhto  that  law  ceases  to  operate  and  is  no  longer  obligatory, 

the  corporation  can  hâve  no  existence.    It  niust  dwell  in  the 

lilacf  of  its  création,  and  cannot  niigrate  to  another  sovereignty. 

But  alfchough  it  niust  live  and  hâve  its  being  in  that  state  only, 

yct  it  does  not  by  any  nieans  follow  that  its  existence  theru 

will  not  be  recognized  in  other  places  ;  and  its  résidence  in  one 

stîito  créâtes  no  insu|)erable  objecti(m   to  its  power  of  con- 

tnicting  in  another.  It  is  sufficient  that  its  existence  as  an 

iii'tilicial  person,  in  the  state  of  its  création,  is  acknowledged 

iiinl  recognized  by  the  state  or  nation  where  the  dealing  takes 

pliicf;  and  that  it  is  perniitted  by  the  lavvs  of  the  place  to 

exercise  the  power  with  which  it  is  endowed  {Bank  of  An- 

[jvÂu  vs  Earli,  13  Peters'  Rep.,  pp.  fjH.S  et  589)."    The  power 

of  il  corporation  to  contract  beyond  the  liniits  of  the  state  or 

sovereignty  where  it  is  created  was  fully  discussed  in  that  case 

of  tlu;  Ikmk  of  Avxjusta  vs  Earle.    The  Chief  Justice  of  the 

Su|ireme  Court,  reversing  judgnient  of  the  Circuit  Court,  cites 

the  remarks  which  I  hâve  read  froni  Angell  and  Ames,  and 

says  (13  Pet.  Rep.,  p.  588):    "  It  is  indeed  a  mère  ai-tificial 

k'ing,  invisible  and  intangible  ;  yet  it  is  a  person  for  certain 

pinposos  in  contemplation  of  law,  and  bas  been  recognized 

lis  siich   by  tlie  décisions  of  this  Court."    United  States  v.s 

Aiiiedy,  and  Beaton  vs  the  Farmer's  Bank  of  Delaware.  Now, 

natural  persons,  through  the  intervention  of  agents,  are  conti- 

mially  uiaking  contracts  in  countries  in  which  they  do  not 

rf.si(lo  and  where  they  are  not  personally  présent  ;  and  nobody 

lias  ever  doubted  the  validity  of  such  contract.  What  greater 

olijection  can  tliere  be  to  an  artificial  person,  by  its  agents  to 

uiake  a  contract  within  the  scope  of  its  limited  powers  in  a 
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sovereignty,   in    which   it   does   uot   réside  ?    In   tliis  Cftso, 
a    foreign  corporation   is   treated   as   a   foreign   individual. 
Unless    there    is    something   in   tlie    local    law    preventinjj 
i'oreigfners    to    contract,    their    contracts  are    valid   l)y   tho 
universal  coir.ity  of   nations.    Unless  the  contract  niade  hy 
this  i'oreign  corporation  is  a^ainst,  or  inconsistent  with  our 
law,  it  niust  be  valid.  The  Connecticut  and  Passunipsic  Rivt'rs 
Railway  Company  could  not  enter  into  Canada  and  inake  a 
railway  hère,  even  it'  authorized  by  their  charter,  because  it 
would  be  what  is  not  permitted  to  our  own  subjects  unless  bv 
spécial  charter,  and  coniity  does  not  require  us  to  e.xtend  tu 
others  rights  denied  our  own  citizens.  But  there  is  nothing  to 
prevent  résidents  here,contracting  with  the  conipany  as  respects 
what  cornes  within  their  legitimate  powers  and  violâtes  no  law 
hère.  Be.sides,  our  own  law,Con.  Stat.  liower  Ca.,ch.  91,gives 
foreign  corporations  the  right  to  sue  and  défend  actions  hère 
and  by  implication  recognizes  their  power  to  contract  hère. 
The  multiplicity  of  mercantile  corporations  in  modem  times, 
and  the  use  to  which  they  are  put,  renders  a  libéral  interpré- 
tation of  their  pow  ers  in  this  particular,  of  the  very  tirst  im- 
portance.   Were  it  held  that  ail  contracts  with  a  corporation 
outside  of  the  sovereignty  where  the  corporation  is  created, 
are  null  ;  it  would  render  inoperative  ail  insurances  in  foreign 
corporations,  ail  investments  in  foreign  stocks,  and  rernovo 
one  of  the  commonest  facilities  of  modem  commerce.    I  liave 
no  doubt  of  the  power  of  défendants  to  contract,  to  take  stock 
in  plaintitfs'  company  and  of  their  right  to  enforce  payincnt 
of  it.    The  next  point  to  consider,  is  whether  plaintitfs  havo 
done  anything  to  forfeit  their  rights  as  respects  défendant. 
It  is  objected  that  plaintitfs  made  préférence  stock,  which 
diminished  the  value  of  the  gênerai  stock.    If  this  were  true, 
it  would,  perhaps,  atFord  an  action  to  the  holders  of  stock  either 
against  the  company  or  the  directors  individually,  for  dam- 
ages, but  is  not  a  reason  why  subscriptions  to  stock  sliouM 
not  bb  paid.  It  might  as  well  be  said  if  directors  purchasod  a 
horse  for  the  company,  that  a  subscriber  need  not  pay  his 
stock  because  an  illégal  act  bas  been  done.  It  is  plain  liow- 
ever,  that  this  plea  is  unfounded.  In  fact,  Cleveland  gives  very 
clear  and  conclusive  évidence  upon  this  point.  Préférence  stock 
was  issued  upon  which  six  per  cent  was  guaranteed,  but  the 
moneys   received    belonging   to   the   lower   road  was  to  be 
retained   suflficient   to   meet   this  six   per  cent.    Again,  this 
préférence  stock  was  ottered  to  the  stock-holders.    Défendant 
could  havo  taken  it.    He  shows  no  interest  in  urging  this  ex- 
ception even  supposing  it  founded  in  law.    The  3rd  objection 
is  unfounded  in  fact.   The  next  point  urged  and  the  one  upon 
which  a  large  amount  of  évidence  has  been  adduced,  is  that 
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the  road  was  not  located  to  Derby  Line  (Village)  where  it  is 

said  it  was  contracted  to  be  built.  Derby  Line,  in  its  natural 

sensé,  means  the  boundary  of  the   town,  in  this  caae  the 

Northern  boundary.  Those  who  wish  to  give  it  a  restrictive 

meaning,  must  show  that  there  is  reason  for  it.  Much  évidence 

lias  been  given  respecting  the  Stanstead  meeting,  at  which  a 

Mr.  Cheney,  one  of  the  directors,  was  présent.    It  is  proved 

tluit  a  heading  for  a  stock  book  was  produced  with  "Derby 

Line  Village,"  as  a  terminus,  that  Elisha  Gustin  objected  to 

this,  and  after  a  discussion,  the  word  village  was  struck  ont, 

leaving  the  terminus  Derby  Line.    There  must  hâve  been  an 

object  in  Gustin  in  raising  this  discussion,  and  the  striking 

out  of  the  Word  '  village  '  must  hâve  had  a  purpose.  Putting 

to  one  side  ail  évidence  as  to  the  particulars  of  that  discussion 

as  remembered  by  différent  witnesses.  H'fFerently  as  to  détails, 

froin  the  whole,  it  i-:  probable  that  Gustin  made  the  objection 

in  order  to  render  the  location  of  the  railway  terminus  an  open 

question,  and  striking  out  the  word  village  can  be  understood 

as  having  no  other  meaning  than  a  concession  to  Gustin's 

(leiiiand.  Cheney  was  présent  and  accepted  this  change  pub- 

licly.  Tf  is  true  that  it  is  proved  that  he  said  privately  to  one 

or  two  parties,  that  it  wotild  make  no  différence.  Probably  he 

supposed  it  would  not.  He  supposed  doubtless  that  it  would 

y  to  or  near  Derby  Line  Village.  There  had  been  then  only 

two  surveys,  and  b(jth  had  determinated  in  the  vicinity  of  the 

village.    There  was  evidently  a  good  deal  of  rivalry  about  this 

inatter.    There  was  great  rivalry  between  those  on  the  East 

and  those  on  the  West  parts  of  Stanstead,  as  to  the  terminus. 

Those  on  the  East,  of  course,  wanted  it  at  Derby  Line  Villag*» 

hut  they  wanted  subscriptions,  and  the  arguments,  whethe. 

honcst  or  dishonest,  used  to  get  thf;  Western  inhabitants  to 

subscribe,  were  that  the  terminus  was  an  open  question,  and 

that  they  would  hâve  as  good  a  chance  to  get  it  as  the  Derby 

Line  Village  people.    On  the  otlier  hand,  the  arguments  used 

in  tlie  Eastern  section  were,  that  it  was  sure  and  tixed  that 

tlie  terminus  would  be  at  Derby  Line  Village.    The.se  canvas- 

sors  for  stock  were  like  boatmen  who  look  one  way  and  row 

the  other.  If,  however,  the  company  were  to  be  made  respon- 

sible  for  ail  that  thèse  irreaponsible  persons  said,  inspired 

with  a  railroad  furor,  they  conld  not  recover  stock  subscribed 

under  such  circump+ances  in  any  event.    If  the  terminus  had 

beeii  at  Derby  Line  Village,  the  subscriber  might  liave  said 

that  it  was  contrary  to  the  understanding  when  he  subscribed, 

because  he  was  told  that  it  would  suiely  come  to  Beebe's  Plain. 

The  défendant  was  not  présent  at  the  Stanstead  meeting.   He 

«as,  however,  présent  at  the  meeting  subsequently  at  the 

'iriffin's  Corner,  at  which  it  is  proved  that  the  pi'oceedings  of 
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the  Stanstead  meeting  were  stated  and  it  was  stated  tliat  tlie 
location  of  the  terminus  was  an  open  question  and  it  niijfht 
be  any  where  from  Holland  to  the  lake.  The  défendants  in- 
terest  appears  to  hâve  been  better  served  by  the  location  of 
the  road  where  it  is,  than  it  would  hâve  been,  had  it  becn 
located  at  Derby  Line  Village.  When  lie  subscribed,  he  stipu- 
lated  a  condition  ;  it  was  that  he  would  pay  if  his  subscription 
to  Saint-Lawrence  and  Atlantic  Railroad  Company  wero 
returned  to  him.  If  thus  particular,  why  not,  if  thore  woro 
othcr  conditions,  speeify  them.  The  only  safe  way  aiid 
équitable  way  in  tliis  ctise,  is  to  adhère  to  the  contract.  The 
contract,  in  its  natural  sensé,  admits  of  no  doubt.  The  défen- 
dant, in  attempting  to  put  a  restrictive  sensé  to  the  words 
Derby  Line,  bas  elicited  the  évidence  which  sliows  that  they 
were  intentionally  used  in  their  natural  sensé.  The  other  point 
raised  by  the  pleading,  is  that  pla.intiff's'  action  is  prescribod. 
The  foreign  law  of  prescription  is  not  proved.  By  our  own  law, 
the  sexennial  prescription  only  applies  to  contracts  of  a  iiii;r- 
cantile  nature.  In  my  opinion,  this  is  not  a  mercantile  coiitiiict 
any  more  than  the  purchase  of  a  pièce  of  land.  The  objection 
falls  to  the  ground.  If  it  were  valid,  it  could  only  apply  to 
one  or  two  calls,  not  to  the  wliole,  because  six  years  did  not 
elapse  between  the  calls  and  action,  ,so  far  as  relates  to  ail  tlio 
calls  but  one  or  two.  The  points  on  the  pleadings  are  thus 
disposed  of.  The  defendant's  counsel  urges  the  fact  provetl 
that  some  subscribers  had  settled  their  stock  at  a  le.ss  suiii 
than  its  value  as  vitiating  ail  the  contracts  for  stock,  and  cites 
a  case  in  Vermont  in  proof.  In  the  case  cited,  it  was  an  actof 
the  Company.  Hère  individuals  bave  settled  with  subscribers 
at  less  than  full  payment  of  tlieir  stock,  but  there  is  no  proof 
that  the  company  sanctioned.  There  is  nothing  to  prevent  tlic 
Company  from  collecting  the  subscriptions  of  those  with  who'u 
such  settlements  hâve  been  made.  Thèse  were  arrangements 
between  subscribers  and  individuals.  The  company's  rif,dits 
remain  unchanged  ;  but  this  point  was  not  pleaded,  and  it  is 
scarcely  necessai-y  to  discuss  it.  Judgment  for  .3200.  Interest 
from  the  tlemand,  and  costs."  (1  R.  L.,  p.  589) 

Hanhorn  and  Brooks,  pour  l'appelante. 

RoHERT  N.  Hall,  pour  l'intimé. 
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Cour  du  Banc  de  la  Reine,  en  appel, 

Montréal,  H  mars  1870. 

Coram  Caron,  Drummond,  Badgley,  Monk,  JJ. 

Thomas  Maïhews,  appelani,  et  Le  Maire,  les  Echevins  et 
les  Citoyens  de  la  Cité  de  Montréal,  intimés. 

Jugé:  1"  Que  les  corporations  municipales  sont  tenues  d'observer 
strictement  les  formalités  prescrites  par  la  loi  et  exorbitantes  du  droit 
commun,  pour  pouvoir  exiger  des  contribuables  le  paiement  de  leurs 
cotisations,  et,  surtout,  pour  être  en  droit  d'émaner  nne  saisie-exécution 
aux  fins  de  prélever  ces  cotisations. 

2"  Que  les  formalités  qui  consistent  dans  les  avis  publics  et  privés 
iruiplacent,  pour  les  corporations  municipales,  les  procédés  judiciaires 
(ju'i!  est  nécessaire  d'adopter  pour  avoir  droit  de  faire  saisir  les  biens 
(l'un  débiteur. 

3"  Que,  sur  une  poursuite  en  dommages,  par  un  contribuable  contre 
la  corporation,  pour  siaisie  illésrale  des  biens  de  ce  contribuable,  c'est  à 
l;i  corporation  à  prouver  o.ue  la  saisie  était  légale,  et  autorisée  par  l'ob- 
servation de  toutes  les  formalit'^s  voulues  par  la  loi,  quand  même  le  de- 
mandeur turait  allégué,  dans  sa  déclaration,  que  la  saisie  pratiquée 
contre  lui  était  illégale  et  malicieuse,  sans  se  plaindre  spécialement  du 
défaut  des  formalités. 

4*^'  Que,  dans  l'espèce,  des  dommages  sont  accordés,  bien  que  la  corpo- 
ration ait  agi  avec  les  précautions  nécessaires  pour  ne  pas  molester  l'ap- 
pelant, et  bien  que  ce  dernier  ait  eu  de  graves  torts  envers  la  corpora- 
tion; ces  considérations  ne  devant  servir  qu'à  mitiger  les  dommages. 

L'appelant  avait  été  cotisé,  en  mai  186G,  pour  une  somme 
(le  81 1.25,  comme  occupant  un  magasin,  au  n'^  ]  30,  grande  rue 
St-Jac(]ues,  à  Montréal.  Ayant  laissé  son  magasin,  rue  St- 
Jiicques,  pour  aller  se  fixer  au  n**  388,  rue  Notre-Dame,  il  fut 
de  nouveau  cotisé,  en  novembre  1866,  pour  une  somme  addi- 
tionnelle de  $18.75,  vu  que  le  changement  de  local  avait  aug- 
menté la  valeur  de  son  cipital,  et  son  nom  fut  porté  pour  une 
somme  de  $30.00,  au  rôle  supplémentaire  des  cotiseurs,  en 
n()V(;nibre  de  la  même  année.  La  première  cotisation  de  SI  1.25 
)i  été  payée  par  l'appelant,  en  décembre  18(56.  Soit  oubli,  ou 
iuitie  cause,  la  cotisation  supplémentaire  ne  parait  pas  lui 
iivdit  été  demandée  en  même  temps  qu'il  s'est  présenté  pour 
payor  la  cotisation  de  $11.25.  En  mars  1867,  la  cotisation  de 
!<:]()  portée  au  rôle  supplémentaire  paraissant  encore  due,  un 
lirel"  d'exécution  a  été  émané  par  la  corporation,  pour  en  pré- 
lever le  H)ontant  sur  les  biens  de  l'appelant,  et  ce  bref  a  été 
ciintié  à  l'huissier  Joubert.  Ce  dernier  se  rendit  au  magasin  de 
1  appelant  pour  saisir.  Un  des  commis  lui  dit  alors  que  les  coti- 
sations pour  l'année  1866  étaient  payées,  mai.s  refusa  de  mon- 
trer le  reçu,  et  nienaça  de  poursuivre  la  corporation  en  dom- 
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s'il  y  avait  saisie.  L'imissier  s'en  retourna  sans  procé- 
der. S'étant  assuré  que  la  cotisation  de  1?30  était  encore  due,  il 
revint,  peu  de  jours  après,  et  opéra  la  saisie  de  (juelques  pièces 
de  marchandises,  qu'il  a  été  sous  l'obligation  de  mettre  sous  la 
garde  d'un  homme  de  police,  parce  (jue  l'Appelant  refusait  de 
constituer  un  gardien,  et  qu'aucun  des  commis  du  magasin,  sur 
l'instigation  de  l'appelant,  ne  voulait  se  charger  de  cette  garde. 
Peu  de  jours  après  cette  saisie,  l'appelant  a  porté  .outre  la 
corporation  une  action  de  dommages  de  $5,000.  Dans  sa  décla- 
ration, il  alléguait  qu'il  avait  payé  toutes  les  cotisations  qu'il 
pouvait  légalement  devoir  pour  l'année  1866,  et  bien  qu'il  eût 
ainsi  payé  tout  ce  qu'il  pouvait  devoir  alors,  la  corporation 
avait,  le  8  mars  1867,  pratiqué  sur  ses  biens  une  saisie  illé- 
ffdle  et  malicieuse,  aux  tins  de  prélever  les  cotisations  de  1806. 
Dans  sa  déclaration,  il  ne  se  plaignait  pas  du  défaut  des  forma- 
lités requises  pour  donner  droit  à  la  corporation  d'émaner  un 
bref  d'exécution  :  il  alléguait  simplement  qu'il  ne  devait  rien  à 
la  corporation  pour  les  cotisations  de  1866,  et  que  la  saisie,  dont 
il  se  plaignait,  était  illégale  et  malicieuse.  A  cette  action,  la 
corporation  a  plaidé  que  la  taxe  originaire  de  SU. 25  avait  été 
payée,  mais  que  la  cotisation  de  l'appelant  avait  été  augmen- 
tée par  un  rôle  supplémentaire,  et  que  cette  augmentation  de 
taxe,  savoir  S18.75,  était  encore  due.  La  défense  n'alléguait 
pas  que  les  formalités  exigées  parla  loi  pour  donner  droit  à  la 
corporation  de  prélever  cette  cotisation,  avaient  été  observées, 
elle  énon(;ait  simplement  que  la  taxe  réclamée  avait  été  légale- 
ment et  régulièrement  imposée  sur  le  commerce  de  l'appelant  : 
qu'elle  était  due,  et  que  la  corporation  n'avait  jjas  agi  avec 
malice.  L'enquête  des  deux  parties  a  l'évélé  toutes  les  cir- 
constances qui  ont  accompagné  et  suivi  la  saisie  en  ques- 
tion, mais  il  n'a  été  nullement  question  des  formalités  qui 
doivent  immédiatement  précéder  la  saisie,  c'est-à-dire  des 
avis  publics  et  privés,  qui  doivent  être  donnés  avant  la  sai- 
sie. La  corporation  a  simplement  produit  un  extrait  du  rôle 
principal  et  du  rôle  supplémentaire  de  1866,  qui  démon- 
tre que  le  nom  de  l'appelant  y  était  porté,  sur  le  premier, 
pour  une  somme  de  $11.25,  et  sur  le  second,  pour  une  scanme 
de  $20.  La  cause  ayant  été  arguée  devant  le  juge  Mondelet, 
la  Cour  Supérieure  a  jugé  en  faveur  de  la  défense,  et  la  Cour 
de  Revision  a  maintenu  unanimement  ce  jugement.  L'appe- 
lant a  interjeté  appel  à  la  Cour  du  Banc  de  la  Reine,  et,  sur 
cet  appel,  Doherty,  pour  l'appelant,  a  prétendu  :  1"^  (|u'il 
avait  payé  toutes  les  cotisations  (jui  étaient  légalement  exi- 
gibles lors  de  la  saisie  en  question  ;  que,  conséquemment,  cotte 
saisie  était  illégale,  malicieuse  et  vexatoire  ;  2*^  que  la  ta.xe  de 
$80  réclamée  par  la  corporation  n'était  pas  due,  en  autant 
qu'il  n'avait  jamais  été  notifié  de  payer  ce  montant,  en  cou- 
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formité  de  l'acte  27  et  28  Victoria,  chapitre  ôO,  secs  39,  40,  41 
et  42,  qui  exif;eaient  des  avis  publics  et  privés,  avant  l'éma- 
nation d'un  bref  d'exécution  ;  3*^  que  la  corporation  ne  pou- 
vait exiger  les  cotisations,  et  que  ces  cotisations  n'étaient  dues 
qu'à  la  condition  préalable  que  ces  avis  eussent  été  donnés  ; 
4*^  que,  dans  le  cas  actuel,  la  défense  n'avait  ni  allégué,  ni 
prouvé  que  les  avis  avaient  été  donnés;  que,  conséquernment, 
elle  n'avait  pas  démontré  son  droit  d'émaner  un  bref  d'exécu- 
tion contre  l'appelant,  et  que  la  saisie  dont  se  plaignait  ce 
dernier  était  légale  et  autorisée  ;  5*^  enfin,  que  ce  n'était  pas  à 
l'appelant  à  alléguer  et  prouver  le  défaut  des  formalités  ci- 
dessus  mentionnées  ;  qu'il  lui  suffisait  d  alléguer  que  la  saisie 
était  illégale  et  malicieuse,  et  que,  sur  cet  allégué,  la  corpora- 
tion était  tenue  de  prouver  l'observation  de  toutes  les  forma- 
lités, afin  de  démontrer  que  la  saisie  avait  été  légale  et  prati- 
quée sans  malice.  Pour  la  défense,  RoY  et  Stuaut  préten- 
dirent: 1®  que  l'appelant  avait  agi,  vis-à-vis  de  la  corporation, 
avec  fourberie  et  malice,  et  cela,  dans  le  but  prémédité  de  se 
ménager  une  action  de  dommages  ;  2"  que  les  employés  de  la 
corporation,  dans  cette  affaire,  avaient  eu  tous  les  égards  et 
pris  toutes  les  précautions  possibles  pour  éviter  des  désagré- 
ments à  l'appelant  ;  qu'ils  ne  s'étaient  vus  forcés  de  siiisir  et 
de  constituer  une  garde  que  parce  que  l'appelant  avait  tout 
fait  pour  les  y  forcer  ;  3*^  (^ue  la  taxe  de  $30,  pour  laquelle  il 
y  avait  eu  saisie,  ou,  du  moins,  la  balance  de  §18.75,  était 
bien  et  réellement  due  par  l'appelant,  ainsi  qu'il  apparaissait 
aux  extraits  des  rôles  de  cotisation  produits,  ce  que  l'appelant 
connaissait  parfaitement  bien  ;  qu'en  allant  payer  volontaire- 
ment la  première  cotisation  de  $11.25,  sans  faire  mention  de 
la  taxe  supplémentaire,  son  dessein  était  de  faire  des  difficul- 
tés à  la  corporation  et  de  lui  créer  des  embarras  ;  4'-'  que, 
quand  à  la  question  des  avis,  l'appelant  ne  s'en  était  jamais 
plaint  ;  qu'il  n'alléguait  pas  dans  sa  déclaration  le  défaut  de 
ces  avis  ;  que^  s'il  se  fût  plaint  de  cela,  il  eût  été  bien  facile  à 
la  défense  de  prouver  que  toutes  les  formalités  exigées  par  la 
loi  avaierù  été  accomplies  à  la  lettre  ;que  la  contestation,  telle 
qu'enga;  ée  par  les  pièces  de  plaidoirie,  n'avait  roulé  (|Ue  sur 
la  ques  jon  de  savoir  si  l'appelant  devait,  ou  ne  devait  pas  do 
taxes  pour  l'année  186G,  et  que  ce  n'était  qu'en  appel  que  la 
(|uestion  du  défaut  d'avis  avait  été  soulevée. 

Li  Cour  d'Appel  a  infirmé  les  jugements  de  la  Cour  Supé- 
rieure et  de  la  Cour  de  Revision,  mais,  comme  l'appelant  ne 
paraissait  pas  avoir  agi  avec  bonne  foi,  il  ne  lui  a  été  accordé 
que  des  dommages  nominaux.  Les  honorables  juges  Cahon, 
Dui'MMOND  et  Badgley,  ont  remarqué,  lors  du  prononcé  du 
juffeinent,  que  l'appelant  ne  méritait  pas  de  sympathie,  parce 
qu'il  était  évident  qu'il  n'avait  pas  d'autre  but  que  de  faire  de 
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la  chicane,  et  que  toute  sa  conduite,  dans  cette  affaire,  démon- 
trait qu'il  avait  agi  do  manière  à  se  donn  r  le  luxe  d'une  action 
de  dommages  :  (jue,  néanmoins,  il  n'était  pas  permis  aux  corpo- 
l'ations  municipales  d'adopter  des  procédés  illégaux  pour  préle- 
ver les  taxes,  et  de  négliger  une  seule  des  formalités  presoiitcs 
par  la  loi,  pour  leur  permettre  de  recourir  au  droit  exliorliitont 
de  saisir  les  contribuables,  sans  sonmiation  judiciaire  et  sans 
jugement  ;  que,  sur  une  poursuite  comme  celle-ci,  c'était  à  la  cor- 
poration à  faire  voir  qu'elle  s'élait  conformée  à  toutes  les  exi- 
gences de  la  loi,  en  accomplissant  toutes  les  formalités  qu'elle  or- 
donne de  suivi'e  ;  (ju'il  ne  suflisait  pas  à  la  corporation  de  prou- 
ver qu'elle  avait  agi  sans  malice,  et  a'-ec  toutes  les  précautions 
nécessaires  poui-  ne  pas  nuire;  que,  dans  les  cas  actuel,  vu 
qu'il  n'apparaissait  pas  qu'elle  s'était  conformée  à  la  loi,  la 
corporation  devait  être  condamnée,  malgré  la  conduite  blâ- 
mable de  l'appelant,  qui,  pour  cela,  ne  pouvait  prétendre  (|u'à 
inmages  nominaux.  Voici  le  jugement  : 
\ .  cour,  considérant  que,  lors  de  la  saisie  pratiquée  par 
les  intimés,  et  d(mt  se  plaint  l'appelant,  ce  dernier  était  en- 
detté envers  les  intimés  en  la  somme  de  $1<S.75,  étant  la  <lirte- 
leiie  due  "Al'  l'appelant,  et  la  cotisation  supplémentaire  do 
.•3^30, '[iii  l;;i  >>  été  imposée,  à  cause  du  changement  de  local, 
dans  l'intervalle  qui  s'est  écoulé,  entre  la  première  et  la 
seconde  cotisation,  pour  l'année  commencée  le  1er  mai  bSCli. 
et  expirée  le  1er  mai  1807  ;  considérant  que,  par  l'acte  27-'2.S 
Victoria,  chapitre  GO,  les  intimés  étaient  autorisés  à  adopter 
des  procédés  sonnnaires,  par  bref  de  saisie-exécution,  contre 
les  conti-ibuables  en  défaut  de  payer  leurs  cotisations,  mais 
seulement  après  l'observation  des  formalités  spécialement  i)ies- 
crites  par  ledit  acte  ;  considérant  que  les  intimés  ont  fait  sai- 
sir illégalement,  et  ont  illégalement  gardé  sous  saisie,  les  mar- 
chandises et  effets  de  l'appelant,  sans  l'observation  préalable 
desdites  fonnalités,  pour  le  total  de  ladite  somme  de  trente 
])iastres,  sur  le  refus  formel  de  l'appelant  de  payer  cette 
somme,  ou  aucune  partie  d'icelle,  et  en  l'absence  d'ofîfres  de  ce 
dernier  de  payer  ladite  somme  de  $18.75  qu'il  devait  :  consi- 
dérant que,  dans  le  jugenuint  rendu  en  première  instance,  par 
la  Ctmr  Supérieure,  le  28  mars  1808,  et  dans  celui  de  la  Cour 
de  Revision,  en  date  du  21  novembre  18(58,  confirmant  le  |»n- 
mier,  il  y  a  erreur  ;  cette  cour  annule  et  casse  lesdits  jugements  : 
et,  procédant  à  rendre  tel  jugement  que  la  Cour  Inférieure 
aurait  dû  rendre,  condannie  les  intimés  à  payer  à  l'appelant, 
pour  dommages  au  regard  des  prémisses,  la  sonnne  de  vingt 
l)iastres,  avec  intéi'êt  de  C(î  jour,  et  les  frais  d'une  action  de 
seconde  classe  en  Cour  Supérieure,  en.semble  avec  les  tVais  de 
la  Cour  de  Revision,  et  ceux  de  cette  cour.  (1  li.  L.,  p.  ()!()) 

DoHERTY  et  DoHERTY,  pour  l'appelant. 

SïUART  et  Roy,  pour  les  intimés. 
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DETENTEUR  D'UNE  TERRE  HYPOTHEQUEE. 

Cour  de  Circuit,  Richelieu,  81  mai  1808. 
Coram  Lorangek,  J. 
CiiAïu.Es-L.  Akmstiiong  vs  Alexis  Bauuette. 

Jvr)é:  Que  lo  d(!'tenteur  d'une  terre  hypotliéquôe  au  paiement  d'une 
l'rt'iince,  ne  jieut  enlever  les  b.l tisses  «;ri>:i'os  sur  cette  terre,  et  (pie,  s'il 
le  fait,  quand  même  ce  serait  dans  le  but  de  mieux  administrer  son 
Mens,  et  non  dans  le  but  de  frauder  le  créancier  bypotliécaire,  ce  der- 
nier acontre  lui  un  recours  pour  se  faire  payer  une  partie  <lu  prix  non 
('■(•laie  correspondant  à  la  valeur  des  bâtisses  enlevées. 

Le  demandeur  vendit  au  défendeur  une  terre,  pour  le  prix 
(le  8900,  payable  par  terme,  et  ])our  sûreté  de  ce  prix,  il  lui 
fut  donné,  dans  l'acte  de  vente,  une  liypijthèfjuc,'  de  iMiillenr 
de  fonds  sur  la  terre  vendue.  L'acte  de  vente  fut  enregistré. 
Le  défendeur,  (pli  avait  une  propriété  à  une  petite  distance  de 
celle  acquise  du  demandeur,  et  sur  laipielle  il  résidait,  y  trans- 
porta les  bâtisses  de  la  terre  venant  (Ju  demandeur.  Son  luit 
était  tout  de  bonne  foi.  La  translation  de  ces  bâtisses  faisait 
mieux  son  affaire,  et  servait  inieux  ses  intérêts.  Le  demandeur 
le  poursuivit,  pour  réclamer  de  lui  des  dommages  de  .S150, 
valeur  des  bâtis.ses  enlevées,  et  prétendit  (jue,  par  le  fait  du 
défendeur,  la  valeur  de  son  liypotliè{p;e  se  trouvait  diminuée, 
et  (|u'il  souffrait  jus(pi'au  montant  de  telle  diminution.  Il  allé- 
j^uait,  de  plus,  (pie  le  défendeur  avait  enlevé  ces  bâti.sses  dans 
le  but  de  le  frauder  et  de  le  priver  de  son  recours  contre  l'ini- 
meuble  hypothéijué  en  sa  faveur,  mais  cet  allégué  ne  fut  pas 
prouvé.  Il  a  été  prouvé,  au  contraire,  cpie  le  défendeur  avait 
iyi  de  bonne  foi  ;  (pi'il  n'avait  fait  (ju'améliorer  sa  position,  et 
()u'il  avait  reconstruit  les  bâtisses  sur  la  terre  où  il  résidait, 
ou  leur  faisant  des  améliorations  d'une  valeur  considérable.  Il 
ne  restait  plus  (pie  la  (piestion  de  .si^voir  si,  ])ar  le  fait  d'avoir 
diminué  la  valeur  de  l'hypothè()Ue  du  demandeur,  ce  dernier 
avait  un  recoui's  en  donunages.  Le  demandeur  prétendait  que 
le  t'ait  en  lui-même  était  une  fraude  à  ses  droits,  t<Hubant  sous 
les  dispositions  de  l'article  20.54  du  Code  Civil,  et  lui  donnant 
le  droit  de  réclamer  des  dommages,  en  vertu  de  l'article  205.5. 
Que  ces  dommages  devant  être  accordés  en  déduction  de  la 
dette,  les  défendeurs  ne  pouvaient  s'en  plaindre.  liO  défendeur, 
lie  son  ctUé,  soutenait  (pie  le  cas  dont  il  s'agi.ssait  n'était  pas 
im  cas  de  fraude,  dans  le  sens  de  l'article  2054;  que,  pour  qu'il 
y  eût  fraude,  il  aurait  fallu,  de  sa  part,  l'intention  de  diminuer 
ou  d'es(juiver  son  actif;  (pie,  loin  de  là,  il  n'avait  enlevé  les 
bâtisses  de  dessus  une  de  ses  propriétés  que  pour  les  recons- 
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truire,  avec  de  grandes  améliorations,  sur  une  autrt;,  ot  les 
rendre  ainsi  plus  propres  à  ses  besoins;  que  rhypothè«|ue  sur 
une  terre  ne  dépouille  pas  le  détenteur  du  droit  de  jouir  et  dt* 
disposer  de  sa  terre  en  tout  ou  en  partie  :  article  2053  du 
Code  Civil  ;  que,  pour  qu'il  y  eût  fraude,  aux  termes  de  l'ar- 
ticle 2054,  il  aurait  fallu  qu'il  y  eût  recel,  mais  que,  dans  le 
cas  actuel,  loin  d'y  avoir  recel  des  biens  du  défendeur,  il  y 
avait,  au  contraire,  une  grande  augmentation  :  que  n'y  ayant 
pas  de  fraude  aux  termes  de  l'article  2054,  il  n'y  avait  pns 
lieu  à  des  dommages  en  faveur  du  demandeur,  en  vertu  de 
l'article  2055,  et  que,  si  ce  dernier  avait  un  recours  quelconque 
contre  l'acte  dont  il  se  plaignait,  c'était  en  vertu  de  l'article 
1092,  qui  enlève  au  débiteur  le  bénéfice  du  terme  stipulé  en 
sa  frtveur,  lorsqu'il  a  diminué  les  sûretés  qu'il  avait  «lonnéos 
par  le  contrat  à  son  créancier;  mais  que  ce  recours  ne  pouvait 
s'exercer  par  une  action  en  dommages.  L'action  du  deman- 
deur fut  maintenue  par  la  Cour,  qui  a  considéré  que  le  dom- 
mage résultait  du  seul  fait  de  la  diminution  des  sûretés,  à 
moins  de  circonstances  exceptionnelles. 

"  La  cour,  considérant  qu'en  enlevant  la  propriété  décrite 
en  la  déclaration,  vendue  par  le  demandeur  au  défendeur,  et 
hypothéquée  en  faveur  du  premier  pour  la  somme  de  S900, 
avec  granges  et  autres  bâtiments  de  la  valeur  de  $150,  le 
défendeur  a  diminué  la  sûreté  créée  par  ladite  hypothèque, 
d'une  même  somme  de  cent  cinquante  piastres,  et  qu'aux 
termes  de  l'article  1092  du  Code  Civil,  il  ne  peut  plus  récla- 
mer le  bénéfice  du  terme  à  lui  accordé  pour  le  paiement  du 
prix  de  vente  Jusqu'à  concurrence  de  ladite  somme,  et  que  le 
denmndeur  est  en  droit  de  réclamer  ladite  somme  de  $150  en 
à-compte  dudit  prix  de  vente,  bien  que  le  défendeur  ne  puisse 
être  contraint  par  corps  à  la  payer,  ne  paraissant  pas  au  tri- 
bunal qu'en  enlevant  ladite  grange  et  bâtisses,  il  ait  agi  avec 
intention  frauduleuse  et  qu'à  cette  somme  de  $150  il  ctmvient 
d'ajouter  celle  de  $5,  coût  du  protêt  fait  par  le  demandeur 
contre  le  défendeur,  faisant  des  deux  sommes  celle  de  $155, 
condamne,  etc."  (1  R.  L.,  p.  645) 

Armstu()N«  et  GiLL,  pour  le  deinandeur. 

A.  Germain,  pour  le  défendeur. 
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NULLITE  DE  DECaET.-OPPOSITION  A  WH  D'AlfHULER. 

Cour  Supérieure,  en  Revision,  Montréal,  31  mai  1.S70. 

Coram  Mackay,  J.,  Torrance,  J.,  Beaudry,  J. 

C.-L.  Armstrong,  demandeur,  vs  Alexis  Barrette,  défendeur, 
et  John-George  Crebassa,  opposant,  et  C.-L.  Armstrono, 
contestant. 

Jugé  :  1.  Qu'un  défendeur  sur  lequel  un  immeuble  a  été  vendu  par  le 
sliérif,  ne  peut,  de  piano,  s'opposer  à  la  saisie  du  même  ininieuble  sur  un 
tiers  détenteur  d'icelui,  sans  avoir,  au  préalable,  fait  annuler  le  liéerot 
(limt  il  demande  la  nullité  par  son  opposition,  et  ce,  dans  la  cause  où  il 
a  eu  lieu. 

2.  Que  le  fait  qu'un  shérif  se  serait  po'jé  adjudicataire  d'un  immeuble 
pur  iiersonnes  interposées,  ne  rend  pas  le  décret  nul  de  plein  droit,  mais 
annulable. 

Le  demandeur  fit  émaner  un  bref  d'exécution  contre  les 
immeubles  du  défendeur,  et  fit  saisir,  par  le  shérif  du  district 
(le  Richelieu,  un  campeau  de  terre  situé  en  la  ville  de  Sorel, 
comté  de  Richelieu,  composé  des  lots  numéros  458,  459,  4G0 
4G2  et  463,  contenant  trois  cents  quatre-vingt-seize  pieds  do 
front,  sur  environ  cent  trente-deux  pieds  de  profondeur,  mesure 
anglaise,  tenant  en  front  à  la  rue  Providential,  en  profondeur 
au  terrain  de  l'église  anglaise,  d'un  côté  à  la  rue  Albert,  et 
d'autre  côté  à  la  rue  Alfred,  avec  les  bâtisses  y  érigées.  Le  (5 
avril  1860,  John-George  Crébassa,  notaire  de  Sorel,  produisit, 
au  bureau  du  shérif,  une  opposition  à  fin  de  distraire,  dans 
laquelle  il  alléguait  :  "  Qu'il  a  diament  ac(|uis  une  partie  dudit 
immeuble,  savoir  les  lots  numéros  458,  459  et  460  le  dix- 
huitième  jour  de  décembre  1864,  par  et  en  vertu  de  trois  titres 
de  concession,  à  lui  accordés  par  Thomas  Stephens,  en  sa  qua- 
lité d'agent  des  officiers  principaux  de  l'Ordonnance  de  Sa 
Majesté,  comme  px'opriétaire  en  fidéi-commis,  pour  Sa  Majesté, 
ses  héritiers  et  successeurs,  du  fief  et  seigneurie  de  Sorel, 
devant  N.-D.  Crébassa  et  collègue,  notaires,  eu  date  du  dix- 
huitième  jour  de  décembre  1844,  et  l'autre  partie  du  même 
immeuble,  savoir  les  lots  numéros  461,  462,  et  463  le  trente- 
unième  jour  de  mai  1845,  par  et  en  vertu  d'un  titre  de  vente, 
pour  bonne  et  valable  considération,  à  lui  consenti  par  Antoine 
Mandeville  et  Marie  Peltier,  son  épouse,  devant  N.-D.  Cré- 
ba^isaet  collègue,  notaires,  en  date  dudit  trente-unième  jour  de 
mai  1845,  dûment  enregistré  au  bureau  d'enregistrement  du 
comté  de  Richelieu,  le  troisième  jour  d'avril  1846,  et  il  est,  de- 
puis les  dates  de  sesdites  acquisitions, propriétaire  dudit  immeu- 
ble par  les  quatre  titres  ci-dessus  cités,  à  la  suite  desquels  il  est 
immédiatement  entré  en  possession,  ainsi  qu'il  appert  aussi  à 
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nn  titre  de  coniimitntion,  (lu'il  tient  de  la  couronne,  fait  et 
]))issé  (levant  («endron  et  collè<fUe,  notaires,  en  date  du  (i  imus 
1849;  (pie,  dans  une  caust!  mue  en  la  Cour  Sup(^rie»ne,  daiis 
le  district  de  Richelieu,  portant  le  numéro  877,  dans  1m(hi(I1c 
"Les  connrn.ssaires  d'écoles  pour  In  municipalité  de  la  ville  de 
Soj'cd,  dans  le  comté  de  Richelieu,"  sont  demandeurs,  et  John 
(leorfife  Créhassa,  défendeur,  l'immeuble  sus  décrit  a  été  vendu 
judiciairement,  le  13  juillet  1804,  par  le  shérif  du  district  de 
Richelieu,  Pierre-Rénn  Chevalier,  mais  que  telle  vente  judi- 
ciaire, et  l'adjudication  {|ui  en  a  été  faite,  sont  nulles  de  ])lein 
droit,  et  de  nulle  valeur.  1^  Parce  que  la  vente  n'a  pas  été 
annoncée  dans  la  Gazette  du  Carxida,  conformément  au  clm- 
pitre  treize  des  Statuts  Refondus  du  Canada;  2"  Parce  (|Ue  le 
shérif,  Pierre-Rémi  Chevalier,  alors  agissant,  et  qui  a  fait  telle 
vente  et  adjudication,  s'est  indirectement  porté  adjudicataire, 
sous  les  noms  de  David-C.  Franco'ur  et  Giroux,  mai'chands  de 
la  cité  de  Montréal,  y  faisant  affaires  et  connuerce  ensendile, 
sous  le  nom  de  "  Franco'ur  et  Giroux,"  dont  les  noms  ont  été 
irrégulièrement  entrés  au  procès-verbal  de  vente,  et  le  pre- 
mier desciuels  est,  et  était,  au  temps  de  ladite  adjudication, 
son  cendre,  mais  qui  n'ont  été  que  des  prête-noms,  pour  cou- 
vrir la  fraude  et  le  dol  et  pour  servir  aux  spéculati(ms  diulit 
Chevalier,  en  contravention  à  la  loi  ;  li*"'  Parce  (pie  ledit  shérif 
C'hevalier  a  usé  de  dol  e,t  de  fraude,  en  écartant,  par  des 
moyens  illicites,  des  privilèges  et  des  faveurs  pour  certaines 
personnes,  et,  en  refusant  les  mêmes  privilèges  et  les  mêmes 
faveurs  à  d'autres,  et  cela  dans  le  but  de  se  rendre  lui-même 
adjudicataire  pour  un  prix  au-dessous  de  ce  que  les  enchères 
seraient  montées,  sans  telle  partialité  du  shérif  ;  4*"'  Que,  no- 
tamment, ledit  shérif  a  exigé,  pour  les  enchères,  des  dépôts 
d'argent  beaucoup  plus  considérables  qu'il  n'avait  droit  de  le 
faire,  et  cela,  dans  le  but  d'écarter  les  enchérisseurs,  et  de  se 
rendre,  sous  des  noms  simulés,  le  véritable  adjudicataire,  et 
d'accjuérir  les  propriétés  dudit  opposant  à  vil  prix  ;  5*-'  Parce 
(|Ue  lesdites  vente  et  adjudication  n'ont  pu  transmettre  à 
l'adjudicataire  un  droit  de  propriété  sur  ledit  immeuble  ;  ([Ue 
ledit  Chevaliei",  sous  le  nom  de  Francœur  et  Giroux,  a,  par 
acte  de  vente  passé  le  treize  d'août  1867,  devant  Précourt, 
notaire,  revendu  ledit  inuneuble  au  défendeur,  mais  que  le 
dit  Chevalier,  n'a  pu  transporter  plus  de  droits  qu'il  n'en  avait, 
et  il  n'en  avait  aucun.  Aces  cau.ses,  l'opposant  conclut  à  ce 
(|ue  la  présente  opposition  soit  déclarée  bonne  et  valable;  à  ce 
que  l'adjudication  ou  la  vente  dudit  immeuble,  faite  le  trei- 
zième jour  d'août  18{)4,  dans  ladite  cause  n^'  377,  soit  déclarée 
illégale  et  de  nulle  valeur,  à  ce  qu'en  conséquence,  ladite  vente 
faite  par  ledit  Chevalier,  ès-dits  noms,  au  défendeur  Barrette, 
devant  Précourt,  notaire,  soit  aussi  annulée  ;  à  ce  que  l'opposant 
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soit  déclara'  ôtre,  et  avoir  toujours  été  ]o.  propriétaire  réel  duilit 
inmiouhlo,  depuis  hx  date  de  ses  titres  sus-cités,  et,  en  consé- 
(|ii('iice  ;  à  ce  (jue  ledit  inuneultle  soit  déclaré  sa  propriété  et 
lui  soit  adjugé;  à  ce  (pie  ledit  Chevalier,  lesdits  Ki-anc(tMir  et 
(lirutix  et  le  défendeur  Barrette  soient  mis  en  cause  pourvoir, 
(liic  et  déclarer  lesdites  vente  et  ajudication  dudit  iiniiieulile, 
nulles.  Le  demandeur  contesta  cette  opposition  et  alléj^ua  : 
que  ladite  opposit:  'i  et  tous  les  allégués  y  contenus  sont  faux 
et  iu-urtîsants  en  droit,  pour  en  faire  obtenir  les  conclusions  : 
l*-'  Parce  (|Ue  l'opposant  ne  pouvait  et  ne  peut  demander  la 
nullité  du  décret  t'"ic  le  treize  juillet  1804,  dans  la  cau.se  mue 
devant  1 1.  Cour  Supérieure,  slé^reant  dans  le  district  de  Hiche- 
lii'U,  portant  le  numéro  877,  dans  laquelle  "  Les  ('ommissaires 
d'Kcole  pour  la  ville  de  Sorel  "  étaient  demandeurs,  et  l'oppo- 
sant était  défendeur,  par  une  opposition  à  tin  de  distraire,  et 
(|U('  telle  nullité  de  décret  ne  peut  être  invocpiée  que  dans  la 
cause  même  où  il  a  été  t'ait,  et  avec  les  formalités  et  dans  le 
temps  v.julus  par  la  loi  ;  2*^'  Parce  (jue  telle  nullité  de  décret 
ne  [x'uvait  être  demandée  que  dans  l'aimée  de  la  date  d'icelui  ; 
:5'  Parce  (jue  tels  moyens  pouvaient,  et  ])euvent  être  invocpiés 
drtiis  une  requête  en  nullité  de  décret,  faite  dans  la  cause 
iHéiiie  dans  laquelle  le  décret  a  eu  lieu,  mais  ne  pouvaient  et 
ne  p(!uvent  faire  la  nmtière  d'une  opposition  tle  la  nature  de 
Celle  (pie  le  demandeur  conteste  actuellement  ;  4'-'  Parce  (pio 
l'opposant  ne  peut  être  déclaré  le  propriétaire  de  l'immeulile 
saisi,  qu'après  avoir  t'ait  déclarer  nul,  et  avoir  fait  re.scinder, 
avec  les  formalités  et  dans  le  temps  voulus  par  la  loi,  le  décret 
du  treize  juillet  18(i4. 

Le  juj^ement  de  la  Cour  Supérieure  est  en  ces  termes  :  "  La 
euui',  considérant  (jue  l'opposant  ne  pouvair,  de  p'ono,  s'oppo- 
ser à  la  présente  .saisie,  et  réclamei-  l'immeuble  sous  mains  de 
ju^stiee,  sans  avoir,  au  préalable,  fait  annuler  le  décret  dont  il 
demande  la  nullité,  et  ce,  dans  la  cause  où  il  a  eu  lieu,  ledit 
déciot  n'étant  pas,  pour  les  causes  qu'il  invotpie,  nul  de  ])lein 
droit,  mais  annulable,  a  maintenu  et  maintient  la  défense  eu 
droit  du  d(>mandeur,  et  a  débouté  et  déboute  l'opposant  de  son 
opposition." 

La  cau.se  fut  ensuite  portée  en  revi.sion,  et  Germain,  avocat 
du  conte- tant,  .soutint  les  propositions  suivantes  deva/it  cette 
cour  :  L'incapacité  du  shérif  à  .se  rendre  adjudicataire  h  la  vente 
d'immeubles,  faite  par  lui,  est  assimilée,  par  notre  loi,  à  l'inca- 
pacité des  tuteurs,  cui'ateurs,  administrateurs  et  autres  manda- 
taires chargés  de  vendre  les  biens  d'autrui.  Il  est  déclaré,  comme 
les  autres  man<lataires  susdits,  incapable  de  se  rendre  acquéreur 
des  Iden.s  (|u'il  est  clmi'gé  de  vendre  ;  mais  cette  incapacité  n'est 
pas  iVordre  public,  elle  est  établie  par  la  loi  pinir  prévenir  les 
traudes  (jue  le  shérif  pourrait  commettre,  comme  les  autres 
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maiulatain'H,  contre  les  intérêts  des  autres  créanoiors  et  du  Hiiisi, 
c'est-à-dire  contre  les  intérêts  de  ceux  dont  il  est  niandiitain'. 
Cette  incapacité  n'est  donc  que  relative,  et  elle  ne  peut  i'trv 
invoquée  qu(^  par  ceux  en  laveur  de  qui  elle  est  établie.  Les 
ternies  de  la  section  7,  Stat.  Réf.  Bas-Canada,  cliap.  (S'»,  ne 
laissent  pas  de  doute  que  cette  incapacité  n'est  établie  (piV-n 
faveur  des  parlieH  dans  la  caum,  et  qu'elles  seule.'  •^••incut 
l'invoquer.     Les  commissaires  d'écolo  de  la  ville  dt  j,  et 

l'opposant  en  cette  cause,  pouvaient  <lonc  seuls  invoquer  l'in- 
capacité du  shérif  Chevjilier,  k  se  rendre  adjudicataire  au  dé- 
cret dont  l'opposant  demande  la  nullité  par  son  opposition. 
Dans  ce  cas,  l'oppo.sant  devait  se  prévaloir  contre  li;  décret, 
par  et  avec  les  formes  voulues  par  la  loi,  et  dans  le  délai  d'iui 
an  à  compter  du  décret  ;  il  ne  peut  le  faire  par  une  opposition, 
comme  dans  la  présente  cause.  Le  délai  doit  être  de  rifïnciir, 
surtout  dans  le  cas  actuel,  où  l'adjudication  a  été  faite  à  Fran- 
Cdiur  et  (jiroux,  qui  ont  disposé  de  l'immeuble.  Ne  serait-ce 
pas  une  souveraine  injustice,  vis-à-vis  des  tiers  de  'umnc  foi, 
(et,  dans  le  cas  actuel,  vis-à-vis  du  demandeur),  que  de  j^»- 
mettre  une  demande  en  nullité  de  déci'et,  cinq  ans  après  tel 
décret,  lor.s(jue  l'adjudication  s'est  faite  régulièrement,  <iu  moins 
aux  yeux  public  ?  Les  articles  715  et  71G  du  Code  de  Procé- 
dure civile  ne  sont  pas  de  droit  nouveau  ;  ils  ne  son'  le  tlé- 
claratoires  du  droit  suivi  avant  la  mise  en  force  d  le  de 

Procédure.  Voir  particulièrement.  1^  Le  préambuL  lUctc 
20  Vict.  ch.  43  et  les  secs  4-5-()-7-14-lG  ;  2"'  Le  préambule  de 
l'acte  2y-:iO  Vie,  cluip.  25,  et  les  sections  1-2-3-4-5;  1^' La 
proclamation  du  gouverneur  Michel  mettant  le  Code  do  Pro- 
cédure en  force.  Autorités  établissant  les  propositions  ci-des- 
sus :  L.-B.  Bouvier  vs  George  Brush  et  ai.  (1);  Stat.  Réf.  du 

(1)  Le  ch.  85  des  S.  R.  B.  C.  de  1801,  intitulé  :  "  Acte  concernant  les  siii- 
aies  et  ventes  par  autorité  de  justice,"  «lécrétait  sec.  4,  g  1,  sec.  15,  SS  1,  -  t^t  .S, 
sec.  17,  S  3,  et  sec.  22  :  "4.  Lorscjue  des  immeubles  sont  saisis  par  le  sliiTif 
en  vertu  d'un  bref  d'exécution,  il  en  annoncera  la  vente  par  trois  diHV'ronii's 
fois  dans  la  d'nzttle  iIk  Canada,  pour  être  procédé  à  ladite  vente  à  un  jour  fixé 
après  l'expiration  de  (luatre  mois  du  jour  de  la  date  de  la  première  uniiDiRe, 
et  si  la  saisie  est  faite  dans  une  paroisse,  il  publiera  la<Ute  vente  à  lu  j)orte  do 
l'église  de  la  paroisse  où  seront  situés  les  biens,  immédiateiTient  après  lu  ser- 
vice divin,  pendant  les  trois  dimanches  consécutifs  (jui  précéderont  la  veiiti', 
et  fera  afficher  une  copie  de  ladite  annonce  à  la  porte  de  l'église  paroissiale  ; 
etc.  \^,  Nulle  opposition  à  la  vente  d'un  immeuble  saisi  par  le  shérif  sur  un 
bref  d'exécution,  soit  à  fin  d'annuler  ladite  saisie,  soit  à  fin  de  distraire  le  tout 
ou  partie  des  biens  saisis,  ou  à  fin  de  charge  ou  servitude  sur  lesdits  biens,  ne 
sera  logée  entre  les  mains  dudit  shérif  ou  reçue  par  lui,  à  moins  que  ce  ne  snit 
avant  les  ({uinze  jours  précédivnt  celui  fixé  pour  la  vente  et  adjudication  desilits 
biens  :  2.  Kt  nulle  telle  opposition  ne  sera  reçue  par  le  shérif  à  la  vente  d'un 
immeuble  (|ui  a  lieu  en  vertu  d'un  bref  de  rtndifioiii  exponiix,  (juand  toutes  les 
premières  annonces  et  avertissements  de  la  vente  en  vertu  de  la  première  exé- 
cution, auront  été  faits  et  publiés  suivant  la  loi  ;  pourvu  toujours,  que  le  sliérif 
ait  fait  mention  en  annonçant  la  vente  que  telle  opposition  ne  sera  ]):is  rerne 
durant  les  ((uin/.e  jours  précédant  la  vente  comme  susdit  ;  .i.  Mais  celui  qui 
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li.  ('.,  pugi!  813,  cluip.  S5,  sec,  7  ;   articl»;  67(1  Code  «le  Proc(^- 

(lurc  Civile  ;  articles  710  et  710  Ccxlc  «le  Procédure  Civih-  K.  C; 

article  1484  du  Code   Civil  du  B.C.    L'iincicti  article  71. S  du 

('(id(!  de  Froc.  Civ.  français,  avec  les  coimnentaires  de  Koj^'run, 

(•(lit.  Belge,  pa^e  207,  bas  de  la  lèro  coloiuie,  et  l)ape  2(57,  l)as 

(lo  la  2e  colonne,  forme  aujourd'hui  l'art.  711  du  même  ('o<le 

amendé.    Carré  et  Chauveau,  vol.  4,  page  254  de  1  edit.  Belg»', 

('om  tnentaires  des  Vonimentuircfi,  n"  2400.   Marcadé,  Truite  de 

il.  Vente,  vol.  0,  page  195,  par.  111.  Paignon,  Vente  des  fmniea- 

liU'H,  vol.  1,  pages  172   à  17(5  ;  k  cette  «lernière  page  il  est  dit: 

"  i|ue  cette  nullité  n'est  pas   d'ordre  public,  (ju'elle  est  toute 

'  ilans  l'intérêt  du  poui-suivciit  et  des  créanciers  (jui  restent 

'  les  maîtres  de  faire  une  nouvelle  mise  aux  enchèi'es,  suivant 

(lu'ils  trouveront  leur  avantage  dans  l'un  et  l'autre  cas."  Po- 

tliier,  Proc.  Civile,  vol.  10  de  l'éd.  Bugnet,  pages  299,  300,  301 

et  302.    A  cette  dernière  page,  il  est  dit  qu'un   des  moyens 

(lappel  du  décret  (et  cet  appel  doit  se  faire  sous  un  an  de  la 

date  du  décret),  est  l'incapacité  de  l'acquéreur  k  se  rendre  l'ad- 

jutjicataire.    Il  est  bon  de  remar(|uer  que  cette  déci.«ion  de 

i'othier  est  précisément  l'autorité  citée  so\i'<  les  articles  715  et 

"l(i  de  notre  Code  de   Procédure,  qui  dét»  i  inin«'iit  la  forme  et 

le  délai  pour  procéder  à  la  nullité  du  décret.  Sous  le  nouveau 

ilroit  français,  l'adjudication  n'est  plus  considérée  comme  j*'i/e 

//('/* ^  mais  .seulement  comme  un  acte  jiuUciaire  ;  c'est  poui'- 

(|Uoi  les  demandes  en  nullité  de  décret  doivent  se  faire  par 


iii''glige  de  faire  telle  opposition  avant  les  quinze  joura  précédant  immédiate- 
mi'iit  celui  fixé  pour  la  vente  (Uidit  immeuble  uomme  il  est  dit  ci-dessus,  pourra 
idiivurtir  son  droit  à  telle  opposition,  en  opposition  à  tin  de  conserver  sur  lo 
prDiliiit  de  la  vente  dudit  immeuble,  laquelle  il  pourra  toujours  produire  dans 
if  tli'liii  fixé  pour  produire  telle  opposition  à  fin  de  conserver.   17. — ,3.  Lors- 
i|u'iiiie  opposition,  de  la  nature  en  dernier  lieu  mentionnée  ci-dessus,  est  logée 
entre  les  mains  du  shérif,  ce  dernier  ne  retardera  ni  ne  suspendra  pas  les  an- 
iHiiiues  et  publications  de  la  vente  des  biens  saisis,  mais  il  ne  procédera  pas  à 
lu   vente    d'iceux   avant   que   telle   opposition   n'ait   été   jugée   et   décidée. 
32.  Clia([ue  fois  que  la  vente  d'un  inmieublo  saisi  par  exécution  aura  été  sus- 
lieiiilue  par  opposition, — alors  i^uand  telle  opposition  aura  été  admise  ou  ren- 
voyée, ou  si  la  cour  pf)ur  une  raison  quelcon((ue  ordonne  ([ue  la  vente  conti- 
nue,—la  cour  ordonnera  au  shérif,  ou  autre  otticier,  à  l'instance  du  demandeur, 
ou  (lu  défendeur  ou  de  toute  partie  opposante,  de  procéder  de  nouveau  à  la 
Vente  dudit  innneuble,  après  trois  annonces  données  ])eiidaiit  trois  «limani.'hes 
(.iinsrciitifs,  à  la  porte  <le  l'église  de  la  paroisse  où  est  situé  ledit  innneuble  (si 
c'est  une  paroisse),  et  deux  annonces  dans  mi  papier  public  ou  gazette  ;  et 
toutes  les  dispositions  des  quatre  sections  précédentes  s'appliqueront  à    telle 
vente  et  aux  enchérisseurs  à  telle  vente,  et  à  toutes  matières  y  relatives,  tout 
eoninie  si  telle  vente  était  faite  en  eonsé(|uence  d'une  folle  enchère."  Le  cli.  .Si) 
lies  Statuts  du  Canada  de  1804,  27-28  Vict.,  intitulé  :    "  Acte  pour  diminuer 
les  frais  des  ventes  en  justice  et  des  ratifications  de  titres,  etc.,"  décrétait 
sec.  I  :  "Il  ne  sera  pas  nécessaire  que  le  shérif  chargé  de  Texécntirm  d'un  bref 
mi  d'un  n/iai  bref  de  fr'H  farius  de  terrin  ou  de  rcmli/ioiii  exjiouas  contre  un 
iiuincuMc,  ou  la  partie  poursuivant  la  licitation  forcée  d'un  immeuble,  donne 
'ivis  lie  la  vente  ou  du  jour  fixé  pour  l'adjudication  de  tel  immeuble,  à  la 
|nirte  (le  l'église  de  la  parois-se  dans  laquelle  il  est  situé,  ni  l'un  ni  l'autre  des 
lieux  (liuianclies  (pli  préi.èderont  immédiatement  cette  vente  ;  mais  il  sera  suf- 
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une  action  directe  ;  mais  nous  sommes  régis  par  l'ancien  droit 
français,  et  notre  Code  maintient  l'adjudication  comme  un 
jiu/evient,  contre  lequel  on  ne  peut  se  pourvoir  que  dans  les 
délais  de  l'appel,  c'est-à-dire  le  délai  d'un  an.  D'après  le  nou- 
veau di'oit  français,  l'action  pour  faire  résilier  un  décret  dure 
trente  ans,  mais  c'est  l'ancien  droit  français  qui  nous  régit,  et 
qui  ne  donnait  que  le  délai  pour  l'appel  d'un  jugement,  savoir 
un  an.  Voir  les  notes  de  Bugnet,  p.  300,  vol.  10  de  Pothiir 
suscité.  D'Héricourt,  Vente  des  Immeubles,  et  Pigeau,  Proc. 
Civ.,  disent  la  même  chose  que  Pothier,  et  soutiennent  its 
mêmes  principes. 

La  Cour  de  Revision  a  contirmé  le  jugement  de  la  Cour 
Supérieure.  (2  R.  L,  p.  98) 


fîsant  que  cet  avis  soit  donné  le  premier  des  trois  dimanches  qui  pri''C('<lt'i  ont 
immédiatement  la  vente  ou  le  jour  fixé  pour  l'adjudication,  nonoltstant  toute 
chose  à  ce  contraire  contenue  dans  le»  quatrième,  dix-l:uitiènie  ou  vingt- 
deuxième  sections  du  chapitre  (juatre-vingt-cinq  des  Statuts  Refondus  pour  le 
Has-('auada,  ou  dans  la  quatrième  section  du  chapitre  quarante-huit  liesdits 
statuts,  ou  dans  tout  autre  acte  ou  loi."  Il  a  été  jugé,  sous  ces  dispositions, 
qu'une  saisie  d'immeuble  ne  sera  pas  invalidée  parce  que  les  annonces  et  criées 
à  la  porte  de  l'église  n'auraient  pas  été  faitv^s  sur  le  bref  «le  Ficri  Fnciiis,  ces 
annonces  ne  servant,  lorsqu'il  y  a  une  opposition  au  bref  de  Fleri  /Vtrir(.<,  ijue 
dans  le  cas  où  l'opposition  est  décidée  avant  le  jour  fixé  pour  la  vente  :  que, 
lorsque  les  annonces  et  criées  à  la  porte  de  l'église  n'ont  pas  été  faites,  mais 
que  les  autres  formalités  prescrites  par  la  loi  ont  été  observées,  le  saisis.siuit 
n'est  pas  tenu  de  recommencer  la  saisie  et  les  annonces  dans  la  Gazelte  Offiiklle^ 
mais  peut  procéder  à  la  vente  de  l'immeuble  saisi  sur  un  bref  de  Vemlitimii 
Exponnu,  en  observant  les  formalités  ordinaires  de  cette  procé<hue  ;  (jiie,  dans 
ce  dernier  cas,  le  saisi  ou  tout  autre  peut  produire  une  opposition  à  la  saisie, 
parce  que  la  défense  de  produire  des  oppositions  à  fin  d'annuler,  à  tin  du  ilis- 
traire,  ou  i\  fin  <le  charge,  sur  un  bref  de  Vtiiditioiii  Exiwnat,  pour  des  causes 
antérieures  à  ce  bref,  ne  s'applique  qu'au  cas  oii  les  annonces  et  criées  à  la 
porte  de  l'église  ont  été  faites  sur  le  bref  de  Fieri  Faeian  ;  que  le  saisi  est  tenu 
<le  se  pourvoir  contre  les  nullités  de  procédures  antérieures  à  la  vente  par  n])- 
pc.ition  formée  en  temps  utile,  et  ces  nullités  sont  couvertes  par  le  consente- 
ment tacite  du  saisi,  s'il  laisse  procéder  à  la  vente  sans  s'y  opposer.  Arts  (i.")0, 
^^r^3,  663  et  664  C.  P.  C.  (Bouvier  et  Brmh  et  al.,  C.  li.  R.  en  appel,  Montréal, 
S  mars  1870,  Oako.v,  J.,  1)rit.mmoni),  J.,  LoKAN«iKK,  J.,  et  Jounso.s,  .1.,  con- 
firmant le  jugement  de  C.  S.  R.,  M(mtréal,  .10  décembre  1865,  RAiMi.KV,  J  , 
MoNK,  J.,  et  Bkkthki.ot,.J.,  dissident,  qui  avaitconfirmé  le  jugement  de  C.  S., 
Montréal,  .30  juin  186.'),  Monk,  J.,  lO.l.,  p.  194  ;  1  L.  C.  L.  J.,  p.  110  ;  1  H.L., 
p.  461,  et  l.')R.  J.  R.  Q.,  p.  159) 
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Cour  de  Circuit,  Montréal,  30  octobre  1869. 

'    Coram  Berthelot,  J. 

Victor  Boudreault,  demandeur,  us  Les  Curé  et  Marouil- 
lieus  de  l'Œuvre  et  Fabrique  de  la  Paroisse  de  la 
Visitation  du  Sault-au-Récollet,  défendeurs. 

Jarjé:  Que,  lorsqu'un  chantre  dans  une  église  se  conduit  d'une  nm- 
nièro  insolente  et  inconvenante  vis-à-vis  du  euro  de  la  paroisHe,  il  peut 
(tre  expulsé  du  clut'ur  et  renvoyé  comme  chantre,  et,  dans  ce  cas,  la  fa- 
briiiue  n'est  tenue  que  de  lui  payer  son  salaire  jusqu'au  temps  du  ren- 
voi. 

Per  Curiam  :  Le  demandeur  a  poursuivi  les  défendeurs, 
pour  r^fiuvrer  d'eux  la  somme  de  SlOO,  pour  une  année  de 
saliiirt;  v.-'>n>me  chantre  dans  l'église  de  la  paroisse  du  Sault- 
au-Récollet,  depuis  le  17  janvier  1867  au  1er  janvier  1868. 
Le  demandeur  allègue  qu'il  avait  été  employé  comme  chantre 
pendant  près  de  (juarante  ans,  au  prix  de  $400  à  venir  à  l'an- 
née 1864,  et  au  prix  de  cent  piastres  par  année,  à  commencer 
(lu  31  décembre  1864  ;  qu'il  a  rempli  ses  fonctions  de  chantre 
ilumnt  les  années  1865  et  1866,  et  qu'il  commença  l'année  1867, 
lorsque,  le  17  mars  de  cette  année,  les  défendeurs,  sans  avis 
préalable,  lui  intimèrent  de  quitter  le  chœur  de  l'église  et  de 
cesser  d'agir  comme  chantre  ;  que  le  défendeur  les  protesta  de 
son  intention  de  continuer  ses  fonctions  durant  toute  l'année 
et  d'être  payé  de  .son  année  entière.  Les  défendeurs  ont  plaidé 
([Ue  le  curé  desservant  d'une  parois.se  est,  par  la  loi  et  la  cou- 
tume du  pays,  le  maître  absolu  dans  le  clui'ur  de  l'église  de  sa 
paroisse,  et  a  seul  le  droit  d'y  admettre  et  d'en  expulser  ceux 
qui  y  prennent  place  ;  que  la  conduite  du  demandeur,  durant 
les  mois  de  janvier  et  février,  et  le  ccmmiencement  de  mar.<ï 
lM(i7,  pendant  qu'il  exer(;ait  ses  fonctions  de  chantre,  et  (pie, 
coimne  tel,  il  occupait  une  place  au  chceur  de  l'église,  avait  été 
tellement  inconvenante  et  reprochable,  (|Ue  le  curé  des.servant 
(.Mp-.  Vinet)  fut  dans  la  nécessité  de  lui  défendre  l'entrée  ilu 
cho'ur  de  l'église.    Ils  alléguaient  (ju'il  y  prenait  d<;s  positions 
inconvenantes  durant  les  ofHces,  et  qu'il  avait  été  juscju'au  point, 
ilans  une  occasion,  de  parler  tout  haut,  pendant  que  le  curé 
faisait  son  prône  ;  (jue  sa  conduite  avait  été  telle,  qu'il  avait 
été  poursuivi  et  condamné  en  police  correctionnelle,  pour  avoir 
tenu  ime  conduite  indécente  et  irrévérente  <lans  l'église,  pen- 
'latit  le  service  divin  de  l'avant-midi  du  dimanche,  13  mars 
l<*<<i",  et  avoir  troublé  le  bon  ordre  dans  l'église,  pendant  (|u'il 
y  txjcupait  une  place  dans  le  eiueur  connue  chantre.    Cet  allé- 
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gué  (les  défendeurs  est  appuyé  par  une  copie  de  la  conviction 
prononcée  par  le  Magistrat  de  Police,  à  Montréal.  Les  défen- 
deurs se  plaignent  aussi  du  grand  âge  du  demandeur,  et  do 
son  incapacité.  Dans  ces  circonstances,  les  défendeurs  ont  off(;rt 
au  demandeur,  en  l'expulsant  du  chœur,  de  lui  payer  ^25,  pour 
trois  mois  de  salaire,  jusqu'au  31  mars  1867,  laquelle  somme  a 
été  ofîerte  à  deniers  découverts,  et  consignée  au  greffe  avec 
l'exception  plaidée. 

"  La  cour,  considérant  que  le  demandeur  avait  été  engagé 
par  les  défendeurs  comme  chantre  au  chœur  et  dans  l'église 
de  la  paroisse  du  Sault-au-Récollet  pour  l'année  1866,  à 
raison  de  cent  piastres  pour  ladite  année,  et  qu'il  y  a  rein- 
pli  ses  devoirs  comme  tel  pendant  près  de  trois  mois  de 
cette  année  1867  ;  considérant,  cependant,  que,  durant  le 
temps  que  le  demandeur  a  ainsi  agi  comme  chantre,  durant 
les  trois  premiers  mois  de  l'année  1867,  il  s'est  comporté  d'une 
manière  inconvenante  et  irrévérente,  à  sa  place,  au  chomr, 
comme  chantre,  et  qu'il  s'est  comporté,  à  diverses  reprises, 
d'une  manière  insolente  et  inconvenante  vis-à-vis  de  Monsei- 
gneur J.  J.  Vinet,  le  curé  de  la  paroisse,  et  l'un  des  défendeurs, 
de  manière  à  justifier  son  expulsion  comme  chantre  du  chœur 
de  l'église,  ainsi  qu'il  a  été  fait  en  mars  1867,  sur  les  ordres 
dudit  Mgr  Vinet,  en  sa  qualité  et  capacité  de  curé  de  la  pa- 
roisse, et  qu'en  ce  cas,  les  défendeurs  ès-qualité  ne  peuvent 
être  tenus,  tout  au  plus,  que  de  lui  payer  son  salaire,  propor- 
tionnellement au  temps  qu'il  a  servi  comme  chantre,  et  jus- 
qu'au jour  de  son  expulsion  comme  susdit  :  Vu  que  les  défen- 
deurs ont  offert,  avant  l'institution  de  cette  action,  au  deman- 
deur,$25,  pour  trois  mois  de  salaire  comme  chantre,  en  janvier, 
février  et  mars  1867,  et,  vu  leurs  offres  de  même  somme 
renouvelées  par  leur  plaidoyer,  avec  dépôt  devant  cette  cour: 
a  ordonné  que  cette  somme  soit  remise  et  payée  au  demandciur, 
pour  toute  compensation  de  ce  qu'il  demande  par  son  action, 
et  l'en  a  débouté,  quant  au  surplus,  avec  dépens  de  l'action 
contestée.  (1  iJ.  Z.,  p.  663) 

J.-A.  David,  pour  le  demandeur. 

Cartier,  Pomin ville  et  Bétournay,  pour  les  défendeurs. 


j      il 
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Cour  de  Circuit,  Richelieu,  25  novembre  1868. 
Coram  Loranger,  J. 
La  Corporation  de  la  Paroisse  de  Saint- Aimé  va  Joseph 

CONTOIR. 

Jugi  :  Que,  lorsque  le  défendeur  aura  consenti  à  plaider,  comme  appe- 
lahle,  une  cause  qui  pourrait  ne  pas  l'être,  il  devra  payer  les  frais  d'une 
cause  appelable. 

Il  s'agit  d'une  motion  pour  faire  reviser  le  mémoire  de  frais 
taxé  par  le  greffier.  L'action  intentée  pour  une  somme  de  S4.00, 
due  sur  une  répartition  de  travaux  publics  faits,  en  vertu  d'un 
procès-verbal,  a  été  portée  appelable.  Le  défendeur  ne  s'est  pas 
objecté  à  cela,  mais,  au  contraire,  a  adopté,  pour  sa  défense,  la 
procédure  d'une  cause  appelable.  De  côté  et  d'autre,  l'instruc- 
tion de  la  cause  s'est  faite  comme  dans  une  cause  appelable. 
Le  jugement  ayant  été  rendu  en  faveur  de  la  demanderesse, 
et  les  frais  taxés  comme  dans  une  cause  appelable,  le  défen- 
deur fait  motion  pour  faire  reviser  le  mémoire  de  frais,  en 
prétendant  que  la  cause  n'était  pas  appelable,  et  que  le  mé- 
moire de  frais  de  la  demanderesse  aurait  dû  être  taxé  comme 
dans  une  action  de  dernière  classe,  non  appelable,  à  la  Cour 
de  Circuit.  Le  jugement  de  la  cour  a  renvoyé  la  motion  et 
maintenu  la  taxe  du  mémoire  telle  qu'accordée  par  le  greffier, 
sur  le  principe  que  le  défendeur  aurait  dû  s'objecter  prélimi- 
nairement  à  ce  que  la  cause  fût  instruite  comme  elle  l'a  été  : 
qu'ayant  consenti  à  plaider  comme  dans  une  cause  appelable, 
il  devait  payer  les  frais  d'une  action  de  cette  classe.  Une  sem- 
blable décision  a  été  rendue  en  février  1861,  par  le  juge  Bru- 
ntau,  dans  une  cause  de  Saint-Ours  vs  Chapaelaine,  à  la  Cour 
de  Circuit  de  Richelieu.  (1  R.  L,  p.  666) 

A.  Germain,  pour  la  demanderesse. 

Armstronci  et  Gill,  pour  le  défendeur. 


'<  '>•  . 


m' 


il 


422  HAPPORTS  JUDICIAIRES   IIEVISÉS 


ACTE  AUTHENTIQUE.-TEHOIN.-TRANSPURT. 

Cour  de  revision,  Montréal,  28  février  1S()8. 

Corarn  MoNDELET,  Berthelot,  Monk,  JJ. 

J.-G.  Crebassa,  demandeur,  V8  Dame  L.  Cuepeau,  défende- 
resse, et  F.-X.  RoHiTAiLLE,  tiers-saisi. 

Jugé:  1"  Que  les  clercs  et  serviteurs  du  notaire  qui  reçoit  un  acte 
authentique,  consenti  par  des  parties  qui  ne  savent  pas  signer leurnoin, 
IxMivont  servir  de  témoins  à  tel  acte. 

2°  (iue  la  prohibition  d'a{)i)eler  comme  témoin  à  un  acrte  les  clercs  et 
les  serviteurs  du  notaire  instrumentaire,  ne  s'appllcjne  qu'aux  testa- 
ments, conformément  à  l'article  844  du  Code  Civil,  et  ne  jieut  être  éttui- 
due  aux  acîtes  authentiques  ordinaires,  en  vertu  de  la  dernière  partio  de 
l'article  1208, 

3"  Qu'un  transport  n'est  pas  nul  par  le  fait  que  le  cessionnaiie  no  l'a 
pas  accepté  personnellement,  ni  par  un  procureur  spécialement  autorisé 
à  cette  fin;  et  que  l'acceptation  du  notaire  pour  le  cessionnaire  est  va- 
lable, pourvu  que  ce  dernier  ratifie  telle  acceptation  par  des  actes  sulisé- 
quents. 

4°  Que  l'enregistrement  du  transport,  à  la  réquisition  du  cession- 
naire, est  une  ratification  suffisante  de  l'acceptation  faite  par  le  notaire. 

5"  Que  le  transport  d'une  créance  enregistrée  est  parfait  par  i'aceop- 
tation  du  débiteur,  et  l'enregistrement  subséquent  à  l'acceptation;  qn  il 
n'est  pas  nécessaire,  lorsqu'il  y  a  acceptation  du  débiteur,  de  lui  fournir 
un  double  du  certificat  d  enregistrement. 

La  défenderesse  ayant  vendu  une  propriété  au  tiers-saisi, 
Robitaille,  en  transporta  le  pi'ix  à  Francœur.  Ce  transport  fut 
accepté  par  le  tiers-saisi.  L'acte  de  vente  avait  été  enreffistré. 
Le  transport  le  fut  à  la  réquisition  du  cessionnaire  Fraiicnnir, 
mais  après  l'acceptation  du  débiteur  Robitaille.  Franca^ur  ii'ô- 
tait  pas  présent  au  transport.  Le  notaire  l'a  accepté  pour  lui. 
La  défenderesse  et  le  tiers-saisi  ne  sachant  signer,  le  notaii'e  a 
fait  servir  son  clerc  comme  témoin  instrumentaire.  Subsé- 
quennnent  à  cela,  le  demandeur  ayant  logé  une  saisi(;-arrôt 
entre  les  mains  du  tiers-saisi  Robitaille,  ce  dernier  déclara  qu'il 
ne  devait  rien  à  la  défenderesse.  Le  demandeur  contesta  cette 
déclaration,  en  alléguant  framle  et  collusion,  et,  de  plus,  en 
prétendant:  1*^  Que  le  transport,  par  la  défenderesse  à  Fnin- 
co^ur,  était  radicalement  nul,  parce  que  la  défenderesse  et  le 
tiers-saisi  ne  sachant  signer,  il  aurait  fallu  un  témoin  idoine 
au  transport,  et  que  c'était  le  clerc  du  notaire  recevant  ce 
transport  (lequel  n'était  pas  un  témoin  idoine),  (jui  avait  ser- 
vi comme  témoin  ;  2^'  Que  ce  transport  était  nul,  par  le  fait 
qu'il  n'avait  pas  été  accepté  par  le  cessionnaire,  ne  l'ayant  été 
que  par  le  notaire  qui  n'avait  pas  <rautorisation  à  cette  Hn  : 
îi*^  Que  le  transport  n'avait  pas  eu  l'eHet  de  dessaisir  la  défen- 
deresse de  sa  créance,  et  d'en  saisir  le  cessiornuiire,  vis-à-vis 
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(les  tiers,  attendu  qu'une  copie  enrejçistrée  n'en  avait  pas  été 
signifiée  à  Robitaille,  le  débiteur  ;  que,  conséquemment,  il  ne 
pouvait  avoir  d'effet  à  l'encontre  du  demandeur,  qui  était  un 
tiers.  Le  demandeur  raisonnait  les  propositions  ci-dessus 
comme  suit:  1"  L'article  1208  du  Code  Civil,  après  avoir  dé- 
claré que,  pour  qu'un  acte  soit  authentique,  lorsque  les  parties 
contractantes,  ou  l'une  d'elles,  ne  peuvent  signer,  il  faut  la 
présence  actuelle  d'un  autre  notaire,  ou  d'un  témoin  qui  y  signe, 
ajoute,  in  fine,  que  cet  article  est  sujet  aux  dispositions  qui 
ont  rapport  aux  testaments.  Or,  on  voit  à  l'article  844,  qui 
concerne  les  testaments,  que  les  témoins  à  ces  actes  ne  peuvent 
ôtre  clercs  et  nerviteura  du  notaire  qui  reçoit  le  testament. 
Donc,  les  actes  ordinaires,  qui  sont  sujets  aux  dispositions 
concernant  les  testaments,  ne  peuvent  être  signés  par  un  té- 
moin qui  .serait  le  clerc  ou  le  serviteur  du  notaire  instrumen- 
taire.  2*^  L'acceptation  du  transport  a  été  faite,  pour  et  au 
nom  du  cessionnaire,  par  le  notaire  instrumentaire,  et  rien 
n'indique  qu'il  était  autorisé  à  cela.  Le  notaire  n'a  pas  droit 
lie  faire  une  pareille  acceptation,  et,  si  on  admettait  une  sem- 
blable pratique,  on  verrait,  tous  les  jours,  des  débiteurs  mal- 
lionnêtes  faire  des  transports  de  leurs  créances  à  n'importe  qui, 
et  frustrer  ainsi  leurs  créanciers.  Il  n'y  a  aucun  lien  de  droit 
entre  Robitaille,  le  débiteur  de  la  créance  cédée,  et  Francœur, 
le  cessionnaire,  parce  qu'une  convention  quelconque  doit  être 
arrêtée,  convenue  et  acceptée  par  toutes  les  parties  contrac- 
tatites,  et  que,  dans  le  cas  actuel,  une  des  parties  contractantes 
n'a  pas  accepté  le  transport.  La  raison  de  la  décision,  dans  la 
cause  Perrault  t&  vir  vs  La  Banque  Ontario,  vol.  7  du  Juriste, 
p.  313,  (1)  est  fondée  sur  un  principe  différent  de  celui-ci.  Dans 


(M  Le  transport  ou  la  vente  d'une  créance  est  valable,  si  ce  transport  est 
|)iis.si''  (levant  notaire,  et  est  accepté  pour  le  cessionnaire  par  le  notaire  qui 
reçoit  l'acte,  et  est  ensuite  signifié  au  débiteur,  par  ce  notaire,  h  la  réquisi- 
tion <le  ce  cessionnaire;  cette  signification  ayant  l'effet  mentionné  dans  la 
section  11  du  chapitre  .39  des  statuts  du  Canada  de  18i)0,  13  et  14  Victoria, 
intitulé  :  "  Acte  pour  annuler  et  refondre  l'acte  qui  pourvoit  à  l'orjjanisatiou 
(In  notariat  dans  le  Has-Canada,"  qui  se  lit  comme  suit:  "  Les  notifications, 
significations  et  protestations  faites  par  les  notaires,  h  la  réquisition  d'une 
partie  et  sans  qu'elle  ait  accompagné  les  notaires  ou  le  notaire  ni  signé  l'acte, 
scniiit  authentiques  et  feront  preuve  par  elles-m(TOes  de  leur  contenu  jus- 
iin'à  iM^cusation  ou  désave»!  par  la  personne  (ou  autres  ayant  droit)  au  nom  de 
i|Hi  ces  significations,  notifications  et  protestations  auront  été  faites  ;  et 
ni)n(il)stant  toutes  lois  ou  décisions  judiciaires  i\  ce  contraires,  les  notaires  con- 
tinueront de  la  même  manière  (jue  les  avocats  et  procureurs  peuvent  le  faire, 
a  sijrner  au  nom  des  parties  requérantes  et  sans  autre  pouvoir  spécial,  des 
i'm|ut'>tes  ou  pétitions  re(|uises  pour  demander  la  convocation  des  assemblées 
'If  pariiuts  et  amis,  lors([u'il  s'agit  de  tutelle,  curatelle,  vente  de  biens  immeu- 
bles (le  mineurs  ou  interdits,  partages  ou  licitations,  et  autres  semblables 
affaires  de  famille  et  succession."  V.  art.  1570  C.  C.  {Pr.rrmiU  rt  vir  vs  La 
liniKfue  d'Ontario,  C.  B.  R.  en  appel,  Montréal,  1!)  novembre  186.3,  Lafon- 
TAisK,  J.  en  C,  DuvAL,  J.,  Mkkkditii,  J.  et  Monuklet,  J.,  renversant  le 
ingénient  de  C.  S.,  Montréal,  26  décembre  1860,  Smith,  J.,  7  J.,  p.  313  ;  14 
I>.  T.  B.  C,  p.  1,  et  12  R.  J.  R.  Q.,  p.  199) 
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cette  cause-là,  le  transport  avait  été  signifié,  à  la  ré(]uisition 
du  cessionnaire,  et  l'on  doit  présumer  que  le  notaire  qui  fait 
une  signification,  au  nom  d'une  personne,  a  re<,'u  de  cette  per- 
sonne instruction  de  faire  telle  signification.  Dans  le  cas  actUL'l, 
il  n'y  a  eu  ni  signification  ni  ratification  quelconque  du  trans- 
port. 3*  L'article  2127  du  Code  Civil  ordonne  ce  qui  suit; 
"  Toute  cession  ou  transport,  volontaire  ou  judiciaire,  de 
"  créances  privilégiées  ou  hypothécaires  doit  être  enregistrée 
"  au  bureau  d'enregistrement  où  le  titre  créant  la  dette  a  été 
"  enregistré.  Un  double  du  certificat  de  l'enregistrement  doit 
"  être  fourni  au  débiteur  avec  la  copie  du  transport.  A  défaut 
"  de  l'accomplissement  de  ces  formalités,  la  cession  ou  trans- 
"  port  est  sans  eflTet  à  l'encontre  d'un  cessionnaire  subséquent 
"  qui  s'est  conformé  aux  prescriptions  ci-dessus."  Or  la  créance 
transportée  est  une  créance  hypothécaire.  Le  transport  de 
cette  créance,  pour  avoir  effet  vis-à-vis  des  tiers,  devait  être 
enregi&tré,  et  un  double  du  certificat  d'enregistrement  fourni 
à  Robitaille.  Jusqu'à  l'accomplissement  de  ces  formalités, 
Robitaille  n'a  pas  cessé  d'être  le  débiteur  de  la  défenderesse 
vis-à-vis  des  tiers,  quand  même  il  aurait  accepté  le  transport. 
La  saisie-ari'êt  est  un  transport  forcé,  opéré  par  l'autorité 
judiciaire  en  faveur  du  créancier.  Dans  le  cas  actuel,  le 
demandeur  saisissant  doit  être  considéré,  par  le  fait  de  la 
saisie-arrêt,  comme  un  tiers  cessionnaire,  ayant  droit  de  se 
plaindre  du  défaut  des  formalités  exigées  par  l'article  2127. 
Donc  le  transport  de  la  défenderesse  à  Francœur  n'est  pas 
valable  vis-à-vis  du  demandeur,  et  la  saisie-arrêt  doit  être 
maintenue.  A  ces  prétentions,  le  tiers-saisi  répondait  ce  qui 
suit:  1*^  L'article  1208  du  Code  Civil  ordonne  que  l'acte  au- 
thentique soit  reçu  par  un  notaire,  en  la  présence  d'un  témoin 
idoine,  lorsqu'une  des  parties  à  l'acte  est  incapable  de  le  signer  ; 
mais  il  indique  spécialement  l'espèce  de  témoins  qu'il  exige  ; 
leur  âge,  leur  qualité,  leur  état  civil  et  leurs  rapports  avec  les 
parties  :  "  Les  témoins  doivent  être  mâles,  âgés  d'au  moins 
"  vingt  et  un  ans,  sains  d'esprit,  n'être  parents  d'aucune  des 
"  parties  jusqu'au  degré  de  cousin  germain  inclusivement,  ni 
"  intéressés  dans  l'acte,  ni  morts  civilement,  ni  réputés  infâmes 
"  en  loi.  Les  aubains  peuvent  servir  de  témoins  aux  actes  no- 
tariés." La  loi  a  jugé  à  propos  de  refuser  certains  témoins, 
mais  ceux-là  seulement.  Qui  de  uno  negat  de  altero  dirlt. 
Lorsque  la  loi  a  des  dispositions  restrictives,  on  ne  doit  pas 
aller  au-delà  des  termes  de  la  prohibition  ;  aiais,  au  contraire, 
on  doit  accepter  comme  admis  par  la  loi  lout  ce  qui  n'est  pas 
renfermé  dans  le  cercle  de  la  restrictio:».  Dans  le  cas  qui  nous 
occupe,  les  clercs  et  serviteurs  du  notaire  instrumentaire  ne 
sont  pas  mentionnés  dans  la  catégorie  des  témoins  déclarés 
inhabiles  par  la  loi  ;  ils  sont  donc  témoins  idoines.     Il  est 
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vrai  que  la  dernière  partie  de  l'article  1208  l'assujettit  aux 
dispositions  qui  ont  rapport  aux  testaments,  mais  ce  ne  peut 
être  pour  ce  qui  concerne  les  témoins;  autrement,  l'article 
1208  n'aurait  pas  mentionné  l'espèce  de  témoins  requis  pour 
les  actes  authentiques  ordinaires  ;  il  aurait  fait  une  référence 
générale  à  l'article  844,  qui  indique  quels  témoins  sont  requis 
pour  les  testaments.  2°  L'acceptation  du  transport  par  le  no- 
t>iire  est  valable  et  suffisante  à  toutes  fins  que  de  droit.  Pour 
s'en  convaincre,  il  suffit  de  référer  à  la  cause  de  Perrault  et  vir 
vs  La  Banque  d'Ontario,  rapportée  au  vol.  7  du  Juriste,  12  R.J. 
R.Q.,\>.  199,  et  suprà,  p.  423,  où  la  question  a  été  décidée  dans 
l'affirmative.  Dans  le  cas  actuel,  il  y  a  eu  acceptation  et  ratifica- 
tionformelle  du  transport,  par  le  fait  qu'il  a  été  enregistré  à  la 
réqnisitio^i  d^i  cessionnaire,  ce  qui  appert  au  certificat  d'cnrc- 
jristrement  produit  avec  la  copie  du  transport.  3**  L'article  2127 
(In  Code  Civil  exige,  il  est  vrai,  l'enregistrement  du  transport 
d'une  créance  enregistrée,  et  la  délivrance  au  débiteur  d'un 
double  du  certificat  d'enregistrement,  pour  rendre  valable  ce 
transport  e.''.  lui  donner  ettet  à  l'encontre  d'un  cessionnaire  sub- 
séquent; mais  1*^  le  demandeur  n'est  pas  et  ne  peut  pas  être 
considéré  comme  un  cessionnaire  subséquent.  La  saisie-arrêt, 
maintenue  par  l'autorité  judiciaire,  opère,  en  faveur  du  créan- 
cier saisissant,  un  transport  forcé  de  ce  que  doit  le  tiers-saisi 
au  débiteur  saisi,  mais  ce  transport  n'a  d'existence  qu'autant 
que  le  jugementl'a  opéré.  Tant  que  le  jugement  n'est  pas  rendu, 
il  n'y  a  pas  de  transport.  Or,  dans  le  cas  actuel,  Crébassa,  qui 
dcmand'î  d'être  forcément  subrogé  aux  droits  de  la  défendere.sse 
contre  le  tiers-saisi,  ne  peut  pas  prétendre  qu'il  est  dans  la  po- 
sition d'un  cessionnaire  subséquent  ;  et  2"  la  loi  qui  oblige  l'en- 
registrement du  transport  a  en  vue  l'intérêt  des  tiers,  mais  ce 
n'est  pas  pour  le  débiteur  qu'elle  exige  l'enregistrement.  Pour 
celui-ci,  la  signification  du  transport  ou  son  acceptation  suffit 
pour  l'obliger  à  reconnaître  le  cessionnaire,  pour  son  nouveau 
créancier.  L'enregistrement  n'est  nécessaire  que  pour  un  ces- 
sionnaire subséquent.  Dans  le  cas  actuel,  Robitaille,  le  débiteur, 
ayant  accepté  le  tra)isport,  s'en  est  trouvé  valablement  saisi. 
Le  transport  ayant  ensuite  été  enregistré  s'est  trouvé  parfait 
vis-à-vis  des  tiers.  Pour  ces  deux  raisons,  le  transport  ne  peut 
être  déclaré  sans  effet,  parce  qu'un  double  du  certificat  d'enre- 
gistrenjent  n'a  pas  été  signifié  au  tiers-saisi. 

Le  juge  LoRANGER,  présidant  la  Cour  de  Circuit  de  Riche- 
lieu, a,  pour  les  raisons  alléguées  par  le  tiei-s-saisi,  débouté  la 
contestation  de  la  tierce-saisie,  et  déclaré   le  rapport  valable. 

Voici  le  jugement  rendu  le  4  mai  1867  :  "  La  cour,  considé- 
"  rant  que  le  demandeur  a  failli  dans  la  preuve  de  ses  moyens 
"  de  contestation  de  la  déclaration  du  tiers-saisi,  alléguant 
"  la  fraude  de  cette  déclaration,  et  la  collusion  du  tiers-saisi 
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"  avec  la  défenderesse  pour  frauder  le  demandeur;  qu'il  est 
"  de  plus  en  preuve  qxm  par  le  transport  vulableriwnt  fuit  oi 
"  accepté  en  faveur  de  Francœur,  par  acte  reçu  devant  Pré- 
"  court,  notaire,  le  cessionnaire  a  été  saisi  de  la  créance  de 
"  $235  due  par  le  tiers-saisi,  qui  ne  devait  rien  à  la  défendo- 
"  resse,  lors  de  la  signification  de  la  saisie-arrêt;  et  qu'il  n'-- 
"  suite  de  ce  que  dessus  que  la  déclaration  a  été  sincère,  ot  lus 
"  moyens  de  contestation  mal  fondés,  a  débouté  et  déboute  le 
"  demandeur  de  sa  contestation,  avec  dépens,  et  accorde  au 
"  tiers-saisi  mainlevée  de  la  saisie-arrêt." 

Le  demandeur  a  inscrit  cette  cause  devant  trois  juges  de  la 
Cour  Supérieure,  siégeant  à  Montréal  comme  Cour  de  Revi- 
sion, et  cette  dernière  cour  a  confirmé  le  jugement  du  juge 
Loranger  sur  tous  les  points  soulevés  par  les  parties.  (1  îi.  L. 
p.  667) 

D.-Z.  Gauthier,  pour  le  demandeur. 

A.  Germain,  pour  le  tiers-saisi. 


MANDAMUS.— PROCEDURE. 


m 


m 


Cour  Supérieure,  Trois-Rivières,  15  juillet  18(59. 

Coram   PoLEiTE,  J. 

Jacques- EusfcRE  Bureau,  de  la  cité  des  Trois-Rivièr^s,  étu- 
diant en  droit,  demandeur,  vs  Charles-Borr(»mék  Ge 
nest,  Auguste  Barthiôlemi  Cressé,  JasEPH-XAPoi.ftox 
Bureau,  Henri  -  Gédéon  Malhiot,  Louis  -  Gaspard 
BoURD^MjiES,  tous  avocats  de  la  cité  des  Trois-Rivières 
et  composant  le  comité  des  examinateurs  du  Barreau  du 
Bas-Canada,  section  du  district  des  Trois-Rivières, 
défendeurs. 

Jugé:  1"  Qu'un  bref  iIp  ïnan(i'imM.t  doit  être  adressé  individiiellpineiit 
ftux  iii«mbres  ilii  bureau  do  direction  d'une  corporation  on  aux  oliicicrs 
(jni  doivent  accomplir,  (Kjnr  la  corporation,  l'acte  requis,  de  niiuiii're  à 
le«  contraindre  |>ersonnelleinent  à  accomplir  le  devoir  demamlé  et  il 
rendre  sujet  A  l'eraprisonnement  ceux  d'entre  eux  qui  refuseraient  l'oliéls- 
sance  au  bref  péremptoire  «le  mnmlamw. 

2"  Que,  sur  cette  poursuite  {«rsonnelle,  les  défendeurs  ne  .sont  [las 
tenus  de  se  joindre  |K»ur  répondre  à  la  requête  libellée,  mais  que  cliiicuii 
d'eux  peut  répondre  pour  lui-même  sans  le  concours  des  autres. 

Polette,  J.  :  Le  requérant  demande  un  raandamuK  enjoi- 
gnant aux  défendeurs,  qui  forment  le  comité  <les  e.xaniinti- 
teiirs  du  barreau  du  Bas-Canada,  section  du  district  des  Trois- 
Rivières,  de  l'exanùner  sur  ses  connaissances  légales  et  ses 
qualifications  pour  la  pratique  de  la  profession  d'avocat,  et, 
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s'il  est  jugé  capable  et  qualifié,  de  lui  octroyer  un  «liplôme 
(l'admission  à  cette  profession.    Sur  le  retour  de  l'action,  les 
(It'fendeurs,  Auguste-Barthéleini  Cressé  et  Joseph-Napoléon 
Bureau,  ont  comparu  séparément  et  ont  répondu  t\  la  requête 
liliollée  qu'ils  avaient  toujours  été  et  étaient  encore  prêts  à 
faire  l'acte  requis.    Les  défendeurs,  Gédéon  Malhiot  et  Louis- 
Gaspard  Bourdages,  ont  aussi  comparu  séparément,  mais  n'ont 
pas  répondu  à  la  requête  libellée.    Le  défendeur  Charles-Bor- 
roniée  Genest  a  comparu,  et.  seul,  a  plaidé  à  la  requête  libellée. 
Sa  défense  se  compose  de  trois  plaidoyers,  une  exception  à  la 
tonne,  une   exception  péremptoire  et   une    défense    en    fait. 
Voyons  les  moyens  contenus  dans  son  exception  à  la  forme  : 
T'   Il    prétend  que   les   examens   étant   fixés  par   la   loi   à. 
i'po(|ues   fixes,    savoir   aux    premiers   lundis    de  janvier   et 
juillet,    la   requête   demandant  un    viaiulaDHis   enjoint    une 
chose  impossible,  en    ordonnant   d'examiner    le   demandeur 
avant  les  époques  fixées,  et  que  la  requête  libellée  ne  fait  pas 
iiiêine  voir  quand  et  où   il  pourra  être  examiné,  ce   qui    la 
rend  nulle  et  de  nul  effet.    Mais  la  cour  a  le  droit  d'ordonner 
l'exécution  de  l'acte  requis  à  n'importe  quel  temps;  elle  n'est 
pas  astreinte  aux  délais  ;  elle  a  le  droit  d'ordonner  la  répara- 
tion immédiate  d'une  eireur  ou  d'une  omission  dans  l'exécu- 
tion d'un  devoir  qui  devait  être  accompli  à  un  jour  fixe,  et  qui 
ne  l'a  pas  été.    Si  les  défendeurs  ne  se  sont  pas  conformés  à 
leurs  obligations  au  temps  où   ils  devaient  le  faire,  le  deman- 
deur n'est  pas  obligé  de  .souffrir  de  nouveaux  délais  et  il  a  le 
ilroit  de  demander  que  les  défendeurs  soient  tenus  de  réparer 
iiniuédiafcement  leur  erreur,  ou  leur  omission  à  son  égard. 
2"  Le  second  moyen  invoqué  dans  l'exception  à  la  forme  est 
que  le  bref  d'assignation  devait  eVre  adressé  à  la  section  du  dis- 
trict des  Trois-Rivières.  Cette  objection   n'est  pas  fondée  en 
loi.   La  section   n'a  pas  le   pouvoir  d'examiner  ;  elle  n'a  que 
celui  de  nommer  un  comité  d'examinateurs,  sur  qui  elle  n'a 
ni  contrôle  ni  juridiction  d'appel.    Mais,  du  reste,  le  bref  de 
iiKindamus  ■peut  être  adressé   à  celui  ou  à  ceux  qui   doivent 
agir.    Il  n'est  pas  nécessaire  de  poursuivre  la  corporation  elle- 
nièiue  ;  on  peut  s'adresseï-  aux  officiers  <lont  le  devoir  e.st  d'ac- 
complir, pour   la  corporation,  l'acte  requis.    "  It  is  a  gênerai 
"  nile,  that  wherever  an  act  of  Parliament  gives  power  to,  or 
"  inijjoses  an  obligation  on  a  particulai-  person,  to  do  some  part- 
"  icular  aetor  duty,  and  provides  no  spécifie  légal  remeily  on 
"  non-performance,  the  court  will,  in  order  to  prevcmt  a  failure 
"  ot'justice,  grant,  ex  débita jiiKtitiœ,  a vuniiiinuits  to  eommand 
"  tilt'  doing  of  such   act  or  duty.    It  lies  also  to  comman<l  tlie 
"  "lue  exécution  of  the  powers  of  a  local  and  personal   act, 
"  whieh  cannot  be  compelled  by  any  spécifie  légal  remedy,  as 
"  tu  hear  the  adjournnjent  of  an  appeal"    (Tapping,  On  Man- 
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flavms,  page  30).  Idem,  pages  S4,  96,  100,  102.  3^  La  troi- 
sième objection  se  plaint  que  les  affidavits  et  la  déclanition 
sont  insuffisants  ;  que  l'un  émet  seulement  une  opinion  légale, 
et  que  les  autres  ne  font  pas  voir  que  le  demandeur  a  étudié 
aux  Trois-Rivières.  Les  affidavits  sont  suffisants.  Dans  l'un  il 
est  juré  <jue  les  allégués  sont  vrais,  ot,  dans  l'autre,  il  est  allé- 
gué que  le  demandeur  a  eu  des  certificats  constatant  le  temps 
(l'étude  aux  Trois-Rivières.  Le  demandeur  a  rencontré  ces 
plaidoyers  par  des  réponses  en  droit,  par  lesquelles  il  prétend 
(^u'un  seul  des  défendeurs  ne  pouvait  pas  plaider  séparéniout, 
qu'il  fallait  l'action  conjointe  de  tous  les  défendeurs,  ou  de  la 
majorité  d'eux.  Cette  prétention  serait  fondée  s'il  s'agis.sait  de 
la  défense  d'une  corporation  assignée  en  nom  collectif.  Une 
corporation  est  un  être  de  raison,  une  personne  fictive  ou 
moi-ale  qui  agit  sous  son  nom  collectif.  Lorsqu'elle  agit,  per- 
sonne de  ceux  qui  la  composent  n'est  nommé.  Mais,  dans  le 
cas  actuel,  le  bref  est  adressé  à  des  individus  nommés,  qui  ré- 
pondent chacun  pour  eux  personnellement  et  qui  peuvent  être 
exposés  à  être  emprisonnés.  Chacun  des  défendeurs  a  donc 
son  intérêt  particulier  dans  la  cause,  indépendamment  de  l'in- 
térêt des  autres,  et  a  droit  de  soutenir  seul  cet  intérêt.  Dans  le 
cas  même  où  le  bref  est  adressé  à  une  corporation,  il  peut  y 
avoir  différents  rapports  et  des  réponses  différentes  peuvent 
être  faites.  Tapping,  On  Mandamus,  p.  343.  Quant  au  mérite 
de  la  cause,  la  requête  libellée  est  bien  fondée,  et  les  conclu- 
sions doivent  être  accordées.  Le  demandeur  a  étudié  non-seu- 
lement trois  années,  ce  qu'il  était  obligé  de  faire  pour  aspirer 
à  l'admission  à  la  pratique,  mais  encore  il  a  étudié  ijuatre 
années,  ce  qui  ne  présente  l'ien  d'illégal,  mais,  au  contraire, 
offre  une  garantie  additionnelle  sur  ses  qualifications.  Les 
conclusions  de  la  retjuôte  libellée  sont  accordées,  mais  sans 
frais  contre  les  défendeurs,  vu  qu'ils  sont  officiers  publics,  et 
comme  tels  sont  justifiables  d'agir  strictement  dans  l'exécu- 
tion de  leurs  devoirs. 

"  La  Cour,  attendu  que  le  demandeur  allègue,  par  sa  décla- 
ration ou  requête  libellée,  les  faits  suivants  :  1*^  Qu'il  a  été  ad- 
mis à  l'étude  de  la  profession  d'avocat,  par  le  Barreau  du  Bas- 
Canada,  section  du  district  de  Montréal,  le  premier  mai  1805  : 
2*'  Que  le  deux  du  môme  mois  de  mai,  même  année,  Jacques- 
Olivier  Bureau,  son  père,  a  consenti,  devant  Jobin  et  son  con- 
frère, notaires,  un  brevet,  pour  lui,  demandeur,  encore  mineur, 
par  lequel  il  l'a  engagé  comme  clerc  à  Venceslas-Paul-Wilfrid 
Dorion,  avocat  de  la  cité  de  Montréal,  pour  l'espace  de  trois 
années,  à  compter  de  sa  date,  et  que  ce  brevet  a  été  enregistré 
au  registre  tenu  à  cette  fin,  par  le  secrétaire  de  cette  section, 
le  douze  du  même  mois  :  3"  Que  le  trente  et  un  d'août  18G7, 
il  a  obtenu  un  certificat  d'étude  et  diplôme  de  licence,  sous  le 
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sceau  de  la  corporation  du  collègo  Sainte-Marie,  «igné  du  rec- 
teur de  ce  collège  et  d'un  professeur,  après  avoir  suivi  les 
cours  de  droit  dans  ce  même  collé{;e  et  suln  les  examens  re- 
(jiiis  :    4*^  Qu'il  a  servi  comme  tel  clerc  sous  Vcnceslas-Paul- 
Wilfrid   Dorion   depuis   le   deux   mai    1805    jusqu'au    deux 
mai  1868  ;  et  qu'alors  l'engagement  ou  brevet  a  été  continué 
par  l'effet  de  la  loi  et  du  consentement  des  parties,  pour  tout. 
le  temps  qu'il  ferait  courir  sa  cléricature,  c'est-à-dire  jusc^i'à 
l'époque  où  il  se  ferait  admettre  à  la  profession  :  5*  Qu'il  a 
obtenu  un  certificat  d'étude  comme  tel  clerc  et  étudiant  de 
Venceslas-Paul-Wilfrid  Dorion,   depuis   le   deux  mai    1865 
jusqu'au  quinze  juin  1868,  tel  que  constaté  par  un  certificat 
d'étude  du  Barreau  du  Bas-Canada,  section  du  district  de 
Montréal,  donné  par  le  bâtonnier  et  contresigné  par  le  secré- 
taire, sous  le  sceau  de  cette  section,  en  date  du  vingt-six  avril 
dernier:     G*"' Que  le  vingt  et  un   septembre   1868,  par  acte 
passé  devant  Normand,  notaire,  Venceslas-Paul-Wilfrid  Do- 
rion a  transporté  à  Joseph-Napoléon  Bureau,  avocat  de  la  cité 
de  Trois  Rivières  et  pratiquant  dans  ce  district,  le  brevet  de 
cléricature  du  demandeur,  pour  le  temps   qui    restait   pour 
parachever  son  terme,  et  que  lui,  demandeur,  alors  majeur,  est 
intervenu  au  transport,  y  a  consenti  et  s'est  obligé  de  servir 
comme  clerc  sous  Joseph-Napoléon  Bureau,  pour  tout  le  temps 
à  courir  jusqu'à  l'admission  du  demandeur  à  la  profession 
d'avocat  :    7"  Qu'il  a  obtenu  un  certificat  d'étude  de  Joseph - 
Napoléon    Bureau    depuis  le   vingt  et   un  septembre    1868 
jusqu'au  trois  mai  dernier:     8°  Qu'il  a  atteint  l'âge  de  vingt 
et  un  ans  révolus  le  seize   mars  1866  :    9'  Qu'il  a  donné  au 
secrétaire  du  Barreau  du  Bas-Canuda,  section  du  district  de 
Trois-Rivières,    le  premier    avril  dernier,  l'avis   requis   par 
l'acte  concernant  le  Barreau  du  Bas-Canada,  qu'il  avait  l'in- 
tention lie  se  présenter  le  trois  mai  dernier,  jour  fixé  pour 
la  séance  du  comité  d'examinateurs  pour  la  section,  afin  d'être 
admis  à  la  pratique  de  la  profession  d'avocat,  étant  phis  d'un 
mois  avant  l'assemblée  des  examinateurs  ;  et  que  cet  avis  a 
été  affiché  dans  la  chambre  des  avocats  au  Palais  de  Justice, 
en  la  cité  de  Trois-Rivières,  depuis  le  pi-emier  avril  jusqu'au 
trois  mai  dernier  :    10°  Que  le  trois   mai   dernier,  il   a  dé  • 
posé  entre  les  mains  du  secrétaire,  les  documents  nécessaires 
et  requis  par  la  loi  pour  constater  la  régularité  de  sa  clérica- 
ture et  de  ses  études,  et  payé  au  trésorier  de  la  section  la 
sounne  de  quatorze  piastres  comme  aspirant  à  la  profession 
d'avocat:    11°  Que,  le  même  jour,  trois   mai  dernier,  il  s'est 
présenté  à  l'assemblée  des  examinateurs,  composée  des  cinq 
défendeurs,  afin  de  subir  son  examen  pour  être  admis  à  la  pro- 
fession d'avocat,  mais  que  la  majorité  des  examinateurs  a 
refusé  de  l'examiner  sur  ses  connaissances  et  ses  qualifications. 
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et,  on  coiisif'quonce,  il  n'a  pas  pu  subir  <rexiiineii.  Et,  par  les 
conclusions  de  sa  déclaration  ou  requêtes  libellée,  il  ci mclut: 
l**  à  l'émanation  d'un  bref  de  iitandavuiH  adressé  aux  défen- 
deurs, pour  It'ur  enjoindre  de  l'examiner  sur  ses  coiumis.suticcs 
léf^ales  et  ((ualitications  pour  la  pratique  de  la  prott-ssiou 
d'avocat,  afin  (ju'il  puisse  obtenir,  s'il  est  jugé  capalile  et  (iiia- 
lifié,  un  diplôme  d'admission  à  cette  profession,  ou  de  donner 
leurs  raisons  à  l'encontre  ;  2"  à  ce  qu'il  soit  déclan''  i\\w  la 
déclaration  ou  requête  libellée  est  bien  fondée,  et  qu'il  soit  en- 
joint aux  défendeurs  de  procéder  à  faire  subir  un  tel  examen, 
et  3*^  à  ce  qu'il  émane  un  bref  de  laandaitiiiH  périMuptuire, 
enjoignant  aux  défendeurs  de  l'examiner  sur  ses  connaissanets 
et  qualifications,  et  qu'à  défaut  par  eux  de  s'y  conformer,  ils  y 
soient  contraints  par  corps  ou  à  l'amende.  Attendu  que 
Charles- l^orromée  Uenest  plaide  1^  par  une  exception  péreinj)- 
toire  à  la  forme  par  laquelle  il  plaide  en  substance:  1  (|ue 
les  examens  étant  fixés  par  la  loi  et  les  règlements  de  la  sec- 
tion du  district  des  Trois-Rivières,  aux  premiers  lundis  «le 
janvier  et  juillet  de  chaque  année,  le  bref  de  iihvnddmuM  est 
nul,  parce  cpi'il  enjoint  de  faire  une  chose  impo^sible,  savoir: 
d'examiner  le  demandeur  avant  le  premier  lund.l  de  juillet,  le 
demandeur  omettant  même  de  faire  voir,  par  sa  déclaration 
ou  requête  libellée,  quand  et  où,  il  pourra  être  examiné  avant 
le  premier  lundi  de  juillet:  2*^  que  le  bref  de  VKiiulâiiius  ne 
pouvait  émaner,  comn»?  il  l'a  été,  contre  les  défendeurs,  mais 
seulement  contre  le  Barreau  du  Bas-Canada,  section  du  district 
des  Trois-Rivières;  3"  que  les  aflidavits  sur  les(|Uels  le  bref 
est  émané,  sont  insuffisants,  l'un  ne  faisant  qti'émettre  une 
opinion  légale  sur  la  suffisance  des  documents  produits  à  Va\> 
pui  de  la  déclaration  ou  requête  libellée,  ne  fait  pas  voir  que 
le  demandeur  a  réellement  étudié  comme  clerc  avocat  dans  la 
cité  de  Trois-Rivières.  ^^  Par  une  exception  péremptoire  par 
laquelle  il  allègue  en  substance  :  1^  qu'il  résulte  des  brevet,  cer- 
tificat du  bâtonnier  de  la  section  du  district  de  Montréal,  et  di- 
plôme du  recteur  du  collège  Sainte- Marie,  mentionnés  ci- 
dessus,  en  l'exception  et  en  la  déclaration  ou  re(|uête  libellée, 
que  la  cléricature  du  demandeur  a  été  terminée  a  Montréal, 
(lans  la  section  du  district  de  Montréal,  sous  1  quin/.<  ,)Uiii 
1(S68,  etson  brevet  expiré  le  deux    mai    '  .i,nnée,  et  <\m 

le  transport  de  ce  brevet  à  Joseph-N;  .   Bureau,  Ii    -1 

sept.  1(S6H,  ne  peut  valoir  au  demandeu.  irco  qu'il  est  .  au 
brevet  accompli  pour  une  cléricature  terminée;  -  que  le  de- 
mandeur ne  produit  pas,  à  l'appui  de  sa  demandt  d'autre  bre- 
vet que  celui  susmentionné,  et  ne  fait  pas  voir  qu'il  lui  ait  été 
enjoint,  par  aucun  comité  d'examinateurs  de  la  section  du 
tlistrict  de  Montréal,  de  continuer  à  étudier  la  profession 
d'avocat,  après  son   premier  brevet  expiré  et  sa  cléricature 
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tcrinin^o,  seul  fait  qui  eût  pu  lui  ponncttn»  do  se  pn'sorjter 
ilcvant    la   section    du    district  des    Trois-Kivières,   uvec   un 
tniiisport  régulier,  p(jur  être  admis  à  cette  profession,  après 
avoir  étudia  dans  cette  section  pendant  le  tein{)s  voulu  par  la 
loi;  et  (ju'en   l'absence  d'uiu^  telle  preuve,  il   ne  [)eut,  sous 
mienne  circonstance,  dans  l'état  de  sa  présente  demande,  être 
luliiiis  à  un  examen  dans  la  présente  section,  pour  être  admis 
il  la  pratique  de  la  profei^sion  d'avocat;  'V  que  le  demandeur 
n'a  pas  prouvé,  à  la  satisfaction    des   défendeurs,  (ju'il   eût 
l'tudié  ainsi  que  requis  par  la  loi,  dans  la  section  du  district 
lii's  Trois-Uivières,  et  qu'il  n'a  pas  rempli  les  formalités  exij;ées 
par  la  loi,  pour  inettre  les  détendeui*s  en  état  de  l'examiner 
comme  candidat  h  la  [iratique  de  la  profession  d'avocat  :    At- 
temlu  que  le  demandeur  lie  contestation  par  une  réponse  en 
ilruit  et  une  réponse  générale  à  chacun  de  ces  plaidoyers,  et 
ijne,  par  ces  réponses  en  droit,  (pli  toutes  expriment  la  même 
cliose,  et  sont  dans  les  mêmes   termes,  il  dit  en   substance: 
h  (|ue  (îenest,  poursuivi  conjointement  avec  les  autres  défen- 
il'urs,  connue  formant  ensemble  le  comité  d'examinateurs  du 
liiirreau  du  Bas-Canada,  section  du  district  des  Trois- Rivières, 
iiL'  peut  pas  défendre  en  son  seul  nom  ;  2*''  »pie  (jenest  n'allègue 
jias  avoir  mis  les  autres  défendeurs  en  demeure  de  se  joindre 
il  lui  pour  défendre;    S*^  que  les  défcndeui's  ne  peuvent  se 
séparer  pour  produire  chacun  une  défense,  mais  (pie  la  défense 
iloit  être  faite  par  tous  les  membres,  ou  du  moins  par  la  majo- 
rité, après  avoir  mis  les  autres  en  demeure  de  se  joindre  à  eux, 
•  t  4'^  enfin,  qu'il  n'appert  pas  que  les  défenses  produites  ex- 
liriiiient  l'opinion  et  la  volonté  du  comité  des  examinateurs  ou 
iti'  la  majorité  de  ce  comité  :    Attendu  que  Cressé  et  Joseph- 
Xapoléon  Hureau,  deux  des  défendeurs,  <mt  répondu  en  deman- 
iluiit  acte,  par  motion  présentée  à  cette  cour  le  douze  juin 
ileniier,  de  leur  déclaration  (ju'ils  avai«'nt  toujours  été,  et  étaient 
iiicore  prêts  k  faire  subir  au  demandeur,  l'i'Xanien  requis  pour 
II'  faire  admettre  à  la  pr»»fession  d'avocat,  {)rocureur  et  con- 
seil :  Attendu  que  Malhiot  et  Bourdages,  les  deux  autres  dé- 
fendeurs, ont  comparu,  mais  n'ont  pas  comparu  ni  plaidé  à  la 
iléclfiration  ou  re(iuête  libellée  :    Considérant,  sur  l'exception 
péitiiiptoire  à  la  forme  :    1°  Que  cette  cour  a  le  pouvoir  d'or- 
ilimner  l'examen  demandé  à  aucun  jour  quelcon(|UC,  i)arce  qu'il 
n'a  pas  été  fait,  comme  il  aurait  dû  l'être,  au  jour  fixé  par  la 
loi  ou  les  règlements  de  la  corporation  du  Barreau  du  Bas- 
Canada,  section  du  district  des  Trois-Kivières,  et  qu'il  s'agit 
lie  réparer  une  erreur  ou  omission  dont  le  demandeur  ne  doit 
pas  souffrir,  puisque  la  faute  ne  vient  pas  de  lui,  mais  bien  de 
•i  majorité  du  comité  des  examinateurs  ;  2°  que  le  bref  de 
mitndamus  est  bien  dirigé,  parce  que,  par  la  loi,  c'était  aux  dé- 
femkurs  à  faire  ce  que  ce  bref  exige  d'eux,  et  non  à  ladite 
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section  qui  n'a  pas  le  pouvoir  d'examiner  les  aspirants  à  l't'tnde 
et  à  la  profession  d'avocat,  mais  seulement  de  nommer,  pour 
le  faire,  un  ou  des  conutés  d'examinateurs  sur  lesquels  elle  iio 
peut  exercer  aucun  contrôle  par  appel  ou  ur*.rement  ;  3"  '|U(! 
les  affidavits  sur  lesquels  le  bref  est  émané,  suffisaient  po'.jr 
l'accorder  et  (|u'ainsi  cette  exception  péremptoire  à  ia  fonia' 
est  mal  fondée  :  Considérant  sur  les  réponses  en  droit  aux 
plaidoyers  de  Genest  :  1"^  Que  le  bref  de  '.mi-ndamus  est  émané, 
non  contre  une  corporation  portant  un  nom  qui  lui  est  propre, 
mais  bien  contre  certains  otKciers  d'une  corporation,  chargés 
d'accomplir  un  devoir  que  lu  charte  d'incorporation  leur  im- 
pose ;  de  sorte  que  le  bref  devait  leur  êti'e  adressé  sous  1(mu's 
noms  respectifs  ;  2"  que  ceux  de  ces  officiers,  formant  la  majo- 
rité du  comité  d'examinateurs,  qui  refuseraient  d'obéir  à  un 
bref  de  mavdaniufi  péremptoire,  pourraient  être  emprisomiés, 
suivant  l'acte  des  Statuts  Refondus  du  Bas-Canada,  chapiti-e 
88,  section  13,  t!>.ndis  que  ceux  qui  se  mettraient  en  devoir  d'y 
obéir,  seraient  exempts  d'emprisonnement  ;  qu'ainsi  chacun  dos 
défendeurs  est  obligé  personnellement,  et  a  intérêt  de  répondre 
pour  lui-même,  sans  le  concours  des  autres,  et  même  sans  être 
obligé  de  les  requérir  de  le  faire  ainsi,  ou  de  se  joindre  à  hii  ; 
d'où  il  suit  c|ue  Genest  a  droit  de  plaider  seul,  comuie  il  l'a  t'ait, 
à  la  déclaration  ou  requête  libellée,  et  qu'en  conséquence  les 
trois  réponses  en  droit  du  demandeur  sont  mal  fondées  :  Con- 
sidérant, au  mérite  du  bref  de  tnandamiun  et  de  la  déclaration 
ou  requête  libellée:  1"  que  le  demandeur  a  prouvé  les  faits 
énoncés  en  sa  déclaration  ou  requête  libellée  et  ci-dessus  rap- 
portés, et  même  qu'il  a,  en  outre,  étudié  comme  clerc  «le  Vcn- 
ceslas-Paul  Wilfrid  Dorion,  sous  brevet  pas.sé  devant  notain', 
régulièrement  et  sans  interruption,  depuis  le  15  juin  jus- 
(piau  vingt-cinq  septembre  1868,  aux  termes  du  certifioat 
(le  Venceslas-Paul-Wilfrid  Dorion,  connue  il  appert  au  certi- 
ficat donné  le  vingt-trois  mai  dernier,  par  le  bâtonnier  du 
Barreau  du  Bas- Canada,  section  du  district  de  Montréal,  8(»ijs 
son  seing,  le  sceau  de  ladite  section  et  le  contre-seing  du  se- 
crétaire de  ia  même  section  ;  qu'ainsi  il  est  établi  que  le  deman- 
deur a  étudié  régulièrement  et  sans  interruption,  connue  clerc 
avocat  et  étudiant  en  droit,  sous  brevet  et  transport  de  brevet 
notariés,  l'espace  de  quatre  années  consécutives,  depuis  le 
deux  mai  1865  jusqu'au  trois  mai  1869,  et  dont  les  derniers 
six  mois  dans  la  section  du  district  des  Trois-Rivières  ;  2"(|Uc 
le  fait  d'avoir  terminé  ses  trois  années  d'étude  et  même  plus 
sous  Venceslas-Paul-Wilfrid  Dorion,  dans  la  section  du  district 
de  Montréal,  n'empêchait  pas  le  demandeur  de  cositinuer  vala- 
blement ses  études  de  droit,  dans  la  section  du  district  d<'s 
Trois-Rivières,  sous  un  transport  du  même  brevet,  et  (juVii 
étudiant  pendant  quatre  années,  au  lieu  de  tn>is  couuiie  il  en 
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avait  le  droit  d'après  son  brevet  avec  Dt)rion  et  le  diplôme  de 
licence  qu'il  a  obtenu  du  collège  Sainte-Marie,  le  demandeur 
donne  à  la  profession  à  laquelle  il  aspire  et  au  public,  une 
garantie  additionnelle  de  ses  capacité  et  suffisance  pour  exer- 
cer cette  profession  ;  qu'ainsi,  l'exception  péremptoire  de  Genest 
est  mal  fondée,  et  lesdits  bref  de  inandamus  et  déclaration  ou 
requête  libellée  bien  fondés  :  Déboute  1**  ledit  Genest  de  son 
exception  péremptoire,  sans  dépens,  et  2®  le  demandeur  de  ses 
réponses  en  droit  aux  trois  plaidoyers  de  Genest,  aussi  sans 
dépuns  ;  et  <^''donne  qu'il  émane  de  cette  cour  un  bref  de  mum- 
ihimus  pér  ""otoire,  adressé  aux  défendeurs,  leur  ordonnant 
péremptoirtmeiit  d'examiner  le  demandeur  sur  ses  connais- 
sances et  qualitications  pour  être  admis  à  la  pratique  de  la 
profession  d'avocat  dans  la  province  de  Québec,  lesquels  dé- 
fendeurs feront  connaître,  à  cette  cour,  comment  ils  ont  exé- 
cuté ledit  bref  de  mandamiia  péremptoire,  mercredi,  le  vingt- 
huit  juillet  courant,  auquel  jour  icelui  bref  sera  rapporté 
devant  cette  cour  ;  le  tout  sans  dépens."  (1  R.  L.,  p.  674) 

VV.  McDciUGALL,  avocat,  Jonathan-C.  Wuutele,  conseil, 
pour  le  demandeur. 

C.-B.  Genest,  pour  le  défendeur  Genest. 
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ACnOir  QUI  TAa.-ACTB  MUNICIPAL. 

Couii  Supérieure,  Trois- Rivières,  15  avril  1870. 
Coram  Polette,  J. 
Benjamin  Lami  v8  André  Rabouin. 

Jvffi:  \°  Que  le  poursuivant  </h{  (/m,  qui  réclame  une  amende  pour 
eoiitniventiori  à  l'Acte  concernant  le»  munioipalitéH,  ch.  24  S.  R.  B.  C, 
en  vertu  de  la  sect.  63,  §  8,  doit  poursuivre  tint  en  son  nom  qu'en  celui 
de  la  municipalité. 

2°  Que  toute  personne  a  le  droit  d'intenter  une  telle  action  qui  tam 
Siiim  être  tenue  d'avoir  l'autorisation  préalable  de  la  municipalité. 

3"  Qu'un  (léfundeur  à  une  action  qui  tam  ne  peut  pas  être  entendu 
coininu  témoin  contre  lui-même,  et  que,  «'il  l'est,  son  témoignage  sera 
mis  de  cftté  et  la  Cour  n'y  aura  aucun  égard. 

4"  Qu'un  rapport  fait  par  un  surintendant  spécial  nommé  pour  ré- 
gler des  travaux,  dans  les  termes  suivants  :  "  <m'il  ne  m  croit  pa»  en  droit 
"défaire  aucune  ordonnance  à  ce  mjit" ,  doit  être  considéré  comme  un 
reftm  d'agir  de  sa  part,  vu  qu'il  ne  se  conforme  pas  aux  presoii;>tion8  de 
la  section  45  de  l'Acte  concernant  les  municip.ilité8,  ch.  24  8.  K.  B.  V., 
qui  ordonne  au  surintendant  l'alternative,  ou  d'agir  et  de  faire  un  pro- 
fèrt-verbal,  s'il  y  a  lieu,  ou  de  refuser  les  travaux  deraaiuléH  et,  dans  ce 
cas,  donner  les  motifs  de  son  refus. 

'>°  (|ue  l'homologation  par  le  conseil  local  d'un  rapport  fait  dans  les 
tonnes  ci-dessus  mentionnée,  n'est  d'aucune  valeur  quelconque  et  ne 
IxHit  pas  donner  droit  &  un  ap|iei  au  conseil  de  comté. 

()"  Que  les  pouv<tii8  du  cunHeil  de  comtt',  comme  du  conseil  KkiuI, '>o 
iOME  XX.  28 


K 


434 


RAPPORTS  JUDICIAIRES   REVISÉS 


I» 


un  procès-verbal  au  refus  du  surintendant  d'en  faire  un.' 


Le  juge  PoLElTE:  La  dénonciation  et  poursuite  est  faite 
contre  le  défendeur  comme  inspecteur  des  chemins,  pour  avoir 
négligé  et  refusé  de  faire  mettre  à  exécution  un  procès-verbal 
de  route.    Le  poursuivant,  qui  poursuit  en  son  seul  nom,  con- 
clut à  une  condamnation  de  $32  d'amende,  à  raison  de  S2  par 
jour,  depuis  le  2  jusqu'au  19  novembre  dernier,  suivant  l'Acte 
concernant  les  municipalités,  S.  R.  B.C.,  chap.  24,  sect.  02,  §  (i. 
La  sect.  63,  §  «S,  statue  que  la   moitié  des  amendes  appartien- 
dra à  la  municipalité,  et  l'autre  moitié  au  poursuivant,  à  moins 
que  la  poursuite  n'ait  été  intentée  par  l'ordre  d'un  c(mseil  mu- 
nicipal, ou  par  l'un  de  ses  officiers,  auquel  cas  la  totalité  de 
l'amende  appartiendra  à  cette  municipalité.    Le  poursuivant 
n'allègue  pas,  et  ne  prouve  pas  que  la  poursuite  actuelle  ait  été 
faite  par  l'ordre  du  conseil  municipal  de  Saint-Léon,  ni  (|u'il 
soit  l'un  des  officiers  de  cette  municipalité;  de  sorte  tjue.  si  le 
défendeur  est  condamné  à  l'amende,  une  moitié  appartiendra 
à  la  municipalité   et  l'autre   moitié    au    poursuivant.    1'^  Le 
défendeur  plaide  (par  défense  en  droit)  que  le  poursuivant 
n'ayant  que  la  moitié  de  l'amende,  devait  poursuivre  tant  en 
son  nom  qu'en  celui  de  la  municipalité,  à  qui  doit  aller  l'autre 
moitié  ;    que  l'action  est  qui  tain  et  qu'il  n'a    pu   légalement 
poursuivre  en  son  seul  nom,  connne  il  l'a  fait.   Ce  moyen  de 
iléfense  est  sérieux,  comme  on  pourra  s'en  convaincre  par  ies 
citations  suivantes  :  "  As  to  the  tirst  point,  viz.    In  what  cases 
"  an  information  or  action  qui  tavi  will  lie.  Sec.  17. — I  take 
"  it  for  granted,  tliat  they  lie  on  no  statute  which  proliiUits  a 
"  thing  as  being  an  iu)mediate  offence  against  the  publie  ^foml 
"  in  gênerai,  undei- a  certain  penalty,  unless  the  whole  or  part 
"  of  f4uch  penalty  be  expressly  given  to  him  wlio  will  sue  fur 
"  it;  because  otherwise  it  goes  to  the  king,  and  nothing  ean 
"  be  denianded  by  the  party.    But  where  such  statute  gives 
"  any  part  of  such  penalty  to  him  who  will  sue  for  it,   '  \>y 
"  action  or  infonnation,  &c.'   I  take  it  to  be  settled  at  tliis 
"  day,  that  any   one  may  bring  such  actioi.i  or  information 
"  and    lay   his   demand    tam    pro    domino  rcye  qaam  iim 
"  scipso"  (2  Hawkins,  Pleas  of  the  Crown,  book  2,  cli.  2"),  sect. 
17,  pages  3()iS  and  369).—  "  The  saine  reason,  kc.    But  more 
"  usually,  thèse    forfeitures  created  by  statute  are  given  at 
"  largo  to  any  common   infonner  ;    or,   in   other   wcads,  to 
"  any  such  pei'.-ion  or  persons  as  will  sue  for  the  same  :    anil 
"  hence    such    actions   are  called   popular   actions,   because 
"  they  are  given  to  the  people   in  gênerai.    Sometimes  one 
"  paVt  is  given  to  the  king,  to  the  poor,  or  to  somc  pulilic 
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"  use,  and  the  other  part  to  the  informer  or  prosecutor  :  and 
"  then  the  suit  ia  called  a  qui  tam,  action,  because  it  is  brought 
"  Vjy  a  person,  qxn  tam  j>ro  dumino  rege,  &c.,  quant  pro  seipso 
"  in  hac  parte  aeqtiitur"    (3  Blackstone,  ch.  9,  pp.  160,  161). 
"  But  an  information   or  action   qui   tani    wiil  not  lie  on 
"  any  statute  which  prohibits  a  thing  as  being  an  immédiate 
"  oftence,  &c.,  &c.  But  where  such  statute  gives  any  part  of 
"  such  penalty  to  him  who  will  sue  for  it  by  action  Or  infor- 
"  mation,  any  one  may  bring  such  action  or  information,  and 
"  lay  his  demand,  as  well  for  our  lord  the  King  as  for  him- 
"  self  "    (3  Burn's  Justice,    v*^   Information,  §  4,  page  682, 
édition  1788).  "  Qui  tain,  is  when  an  information  is  exhi- 
"  bited  against  any  person  on  a  pénal  statute;  at  suit  of  the 
"  king  and  the  party  who  is  informer,  where  the  penalty  for 
"  breach  of  the  statute  is  to  be  divided  between  them  ;   and 
"  the  party  infoi'mer  prosecutes  for  the  king  and  himself" 
(Jacob's  Law  Dictionary,  v*^  qui  tam).  "  Actions  popular,  given 
"  on  the  breach  of  some  pénal  statute,  which  every  man  hath 
"  a  right  to  sue  for  himself  and  the  king  by  information, 
"  action,  &c.    And  because  this  action  is  not  given  to  one 
"  especially,  but  generally  to  any  that  will  prosecute,  it  is 
"  called  action  popular,  and  from  the  words  used  in  the  pro- 
"  cess  (qvÀ  tam  pro  domino  rege  eequitur  quam  pro  seipso, 
"  who  sues  as  well  for  the  king  as  for  himself)  it  is  called  a 
"  qui  tam  action  "    (1  Tomlins,  Law  Dictionary,  v**  action 
[action  popular].  "  Proceedings  in  (pénal  action).  The  process 
"  is  by  writ  of  summons  and  distringas,  unless  the  statute 
"  fi[iving  the  penalty  allovv  the  défendant  to  be  holden  to  bail, 
"  and  then  by  writ  of  capian.  ïhese  writs  are  in  the  ordinary 
'  form,  except  that  after  the  words  "  at  the  suit  of  "  (the 
"  l'Iaintitf)  you  add  "  who  sues  as  well  for  our  Lady  the 
"  Queen  as  for  himself  in  this  behalf,"  or  as  the  case  may  be" 
(2  Archibold's  New  Practiceof  "•.ttornics,  ch.  3,  p.  187,  édition 
IS44).   Chitty's  Forms,  p.  81,  huk  3,  ch.  5,  sect.  3,  qui  tam, 
édition  1862.  Saunder's  practice  of  Magistrates  Courts,  p.  26, 
édition  1861).    Il  y  a  donc  une  omission  fatale  dans  les  décla- 
ration et  bref,  en  ce  que  le  poursuivant  ne  poursuit  pjis,  tant 
en  son  nom  qu'en  celui  de  la  municipalité.    Il  a  été  dit  (jue  le 
poursuivant  ne  pouvait  pas  poursuivre  en  son  nom  et  en  celui 
de  la  corporation,  sans  y  être  spécialement  autorisé  par  le  con- 
seil. (J'est  une  erreur  ;  toute  personne  est  autorisée  à  poursuivre 
ainsi  :   1''  par  la  sect.  63,  §  8  de  l'Acte  concernant  les  munici- 
palités, qui  attribue  moitié  de  la  pénalité  à  la  municipalité 
et  l'autre  moitié  au  poursuivant;  2*  par  la  sect.  64,  §  1,  qui 
dit(|ue  :  "  Toute  personne  majeure  a  et  aura  le  droit  d'intcn- 
"  tt  r   toute  poursuite   autorisée   par   les  dispositions  de  cet 
"  acte.  "    Stuuti's  practicu  of  petty  session,  by  Bell  and  Cane, 
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p.  llOot'the  supplément;  addentade  page  63,  édition  ISd.'J. 
D'ailleurs    la    poursuite    ne  peut   qu'être  avantageuse  h  la 
municipalité  en  recevant    sa  part  de   la  pénalité,  si  le  dé- 
fendeur est  condamné  à  en  payer,  tandis  que,  si   le  pour- 
suivant  ne  réussit  pas,  la   municipalité  n'aura  ni   frais  ni 
autre    chose   à   payer.     *Z^  Le   prétendu   procès- verbal  sur 
lequel  la  poursuite  est  faite,  est  du  8  octobre  dei'nier  ;  il  a  été 
publié  le  16  du  même  mois  ;  il  en  aurait  été  remis  une  copie 
au  défendeur,  si  le  fait  est  prouvé,  le  2  novembre  suivant,  et 
l'action  ou  poursuite  est  intentée  le  19  de  ce  mois  de  novembre  ; 
de  sorte  qu'il  ne  s'est  écoulé  qu'un  mois  et  trois  jours  entre  la 
publication  et  l'action.  Le  demandeur  devait  établir  que,  dans 
ce  court  intervalle,  le  défendeur  avait  été  mis  en  possession 
de  ce  procès-verbal  assez  à  temps  pour  le  faire  mettre  à  exé- 
cution, avant  qu'on  ne  le  poursuivît.  Antoine  Lesage  et  Fidèle 
Laferrière  ont  entendu  lire  le  procès- verbal  du  8  octobre  der- 
nier; ils  ^nt  cortipris  que  c'était  ce  procès-verbal  (ju'on  leur  a 
lu,  mais  ils  ne  savent  pas  assez  lire  pour  le  lire.  Le  défendeur 
a  eu  copie  de  ce  procès- vei'bal  le  2  nov.  Telle  est  la  preuve  de 
la  remise  du  procès-verbal  au  défendeur  par  deux  hommes  qui 
ont  vu  remettre  un  papier,  qui  leur  a  été  lu,  et  qu'ils  ont  com- 
pris être  le  procès-verbal  dont  est  question.  Ceci  n'est  rien  de 
certain,  et  l'on  ne  peut  pas  dire  avec  certitude  que  le  défen- 
deur ait  eu  ce  document.    Le  défendeur  a  été  entendu  comme 
témoin  de  bene  ease,  pour  prouver  que  les  deux  premiers 
témoins  lui  avaient  apporté  le  procès-verbal  du  8  octobre; 
mais  ce  témoignage  doit  être  mis  de  côté,  comme  ayant  été 
rendu  illégalement  ;  l'action  est  pénable  et  nous  suivons  les 
dispositions  du  droit  anglais  quand  celui  établi  par  nos  Statuts 
n'a  pas  parlé.    Or,  par  le  droit  anglais,  celui  qui  est  poursuivi 
pour  une  pénalité  ne  peut  pas  plus  être  examiné  comme  té- 
moin, que  s'il  l'était  par  indictement,  et  notre  droit  ne  contient 
pas  de  disposition  contraire  ;  ainsi  pas  de  preuve  de  la  remise 
du  procès-verbal  au  défendeur.  3"  L'Acte  concernant  les  muni- 
cipalités, sect.  45,  statue  :  que  lorsqu'il  est  présenté  requête  à 
un  conseil,  ou  lorsqu'il  a  été  passé  une  résolution  par  un  con- 
seil pour  l'ouverture  d'un  chemin,  le  con.seil  nommera  de  suite 
un  surintendant  spécial  pour  faire  rapport  sur  telle  requête.  Le 
§  3  de  la  même   section  veut  que  si  le  surintendant  spécial 
considère  (|ue  tel  ouvrage  ne  doit  pas  être  fait,  il  fera  un  rap- 
port spécifiant  les  motifs  de  son  opinion  ;  mais  s'il  est  d'avis 
que  l'ouvrage  doit  être  fait,  il  dressera  un  procès-verbal  ou 
rapport  en  conséquence.    Le  31  juillet  dernier,  le  conseil  de 
Saint-Léon  nomme,  par  résolution,  Norbert  Lambert  pour  fjiire 
droit  sur  la  re()uête  servant  de  base  au  procès-verbal  dont  il  a 
été  parlé.    Le  30  août  suivant,  le  surintendant,  s'ailressant  au 
maire  et  aux  conseillers,  déclare  qu'il  fait  rapport  au  conseil  : 
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qu'il  ne  se  croit  pas  en  droit  de  faire  aucune  ordonnance  à 
sujet.    Au  lieu  donc  d'accueillir  la  re(|uête  et  de  faire  un 


ce 


procès- verbal,  8*11  croyait  que  l'ouvrage  dût  être  fait,  ou  de  ne 
pas  l'accueillir  s'il  était  d'avis  que  l'ouvrage  ne  dût  pas  se  faire 
et  de  donner  les  motifs  de  son  opinion,  il  fait  rapport  qu'il  ne 
croit  pas  avoir  le  droit  de  faire  aucune  ordonnance,  ou,  en 
d'autres  termes,  qu'il  ne  veut  pas  agir,  car  ce  rapport  n'est 
certainement  pas  un  de  ceux  que  la  loi  lui  dictait  de  faire. 
D'un  côté,  il  ne  dit  pas  que  l'ouvrage  demandé  ne  doit  pas 
être  fait  et  il  ne  donne  pas  les  motifs  d'une  telle  opinion,  et 
(le  l'autre,  il  ne  fait  pas  voir  que  l'ouvrage  doit  être  fait  et  ne 
fait  pas  de  procès-verbal,  en  conséi|uence  ;  de  sorte  qu'il  ne  se 
conforme  pas  à  l'une  ou  l'autre  de  ces  alternatives  que  la  loi 
lui  donnait;  la  seule  chose  que  contienne  le  rapport,  c'est  un 
refus  d'agir,  car  déclarer  qu'il  ne  se  croit  pas  en  droit  de  faire 
aucune  ordonnance  à  ce  sujet,  ne  dit  pas  et  ne  peut  pas  dire 
autre  chose.    Avec  un  tel  rapport  devant  les  yeux,  le  conseil 
n'avait  qu'une  seule  chose  à  faire  ;  c'était  de  nommer  un  autre 
surintendant  qui  consentit  L  >gir,  car  les  requérants  avaient 
droit  d'exiger  qu'on  se  prononc/ât  pour  ou  contre  leur  requête. 
Li  sect.  45,  §§1  et  3,  de  l'acte  précité  est  impérative  là-dessus  ; 
mais  loin  d'adopter  ce  procédé,  il  passe  une  résolution  le  7 
septembre,  homologuant  le  rapport  du  surintendant,  c'est-à- 
dire  n'homologuant  rien,  car  ce  rapport  ne  contient  rien,  ex- 
cep*^.é  un  refus  d'agir.    Appel  est  interjeté  au  conseil  de  comté 
lu  rapport  du  surintendant  Lambert,  et,  le  8  octobre  dernier, 
ce  conseil  passe  une  résolution,  que  le  rapport  de  Lambert  et 
la  décision  du  conseil  de  Saint-Léon  l'homologuant   soient 
amendés,  et  que  le  procès-verbal  de  Brunelle,  du  1er  mai  1868, 
soit  rappelé  et  annulé.    Cette  même  résolution  contient  un 
procès-verbal  ou  règlement  de  route,  suivant  la  requête  qui  le 
demandait  au  conseil  de  Saint-Léon.    Si  le  rapport  fait  par 
Ijambert  au  conseil  de  Saint-Léon  n'en  est  pas  un  contre  la 
requête,  ni  un  procès-verbal  ou  rapport  en  faveur  de  cette  re- 
quête ;  que  ce  ne  soit  rien  enfin,  et  que  la  résolution  du  conseil 
de  Saint-Léon  du  7  septembre  par  laquelle  il  est  prétendu  (|ue 
ce  rapport  est  confirmé,  n'homologue  rien,  ainsi  que  la  Cour 
croit  l'avoir  démontré,  il  s'ensuit  nécessairement  qu'il  ne  pou- 
vait pas  y  avoir  d'appel,  au  conseil  de  comté,  de  ce  qui  n'exis- 
tait pas  et  que  ce  dernier  conseil  n'a  pas  pu  amender  un  papier 
(]ui  n'est  pas  un  rapport  ni  un  procès-verbal,  dans  le  sens  (le  la 
sect.  45,  5  3.   La  résolution  du  conseil  de  comté  du  8  octobre 
Contient,  non  pas  la  confirmation,  l'amendement  ou  ie  rejet 
d'un  procès- verbal,  au  désir  de  la  sect.  60,  §§  1  et  2,  mais  un 
v(^ritable  procès-verbal  de  route  qu'il  fait  lui-même,  du  com- 
mencement à  la  fin,  pour  une  municipalité  locale,  sans  que 
l'initiative  en  ait  été  prise  par  le  conseil  local  et  un  surinten- 
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dant  spécial,  comme  le  prescrit  la  section  45.  Le  conseil  de 
comté  nfe  pouvait  pas  faire  un  tel  acte  de  lui-même  :  il  lui  fal- 
lait, pour  avoir  le  pouvoir  d'agir,  le  trouver  fait  par  le  surin- 
tendant et  le  conseil  local,  sauf  à  lui  à  le  confirmer,  l'anicnder 
ou  le  rejeter,  mais  il  n'a  rien  trouvé  de  cela.  Aux  yeux  dt;  la 
Cour,  le  conseil  de  comté  a  assumé  un  pouvoir  que  lu  loi  ne  lui 
donnait  pas  et  son  prétendu  procès-verbal  doit  être  traité 
comme  s'il  n'existait  pas.  Jugement  renvoyant  l'action,  avec 
dépens.  (1  R  L.,  p.  687) 

McDoUGALL  et  HoULisTON,  avocats  du  demandeur. 

C.-B.  (Jenest,  avocat  du  défendeur. 


""  : ,/ 


PRESCRIPTION. 

CotJRT  OF  Queen's  Bench,  Montréal,  lOth  Scptembor,  1870. 
Coram  Duval,  C,  J.,  Caron,  .T.,  Drummond,  J., 
Bapoley,  j.,  Beaudry,  J.  ad  hoc. 
KaigLe,  appellant,  and  Pierce,  respondent. 

Held:  That  tlieknowledge  by  a  donee  oithe  existence  of  a  hypotlieijUi 
on  the  pioperty  acqiiired  at  the  time  of  His  acqnisition  does  iiot  consti- 
tute  him  in  bad  faitb,  and  he  can  tlierefore  invoko  the  prescription  of 
ten  years. 

2*  That  in  the  présent  case  tbe  payment  niade  by  the  pnrcliasor,  for 
the  vendor  and  with  the  money  of  the  latter;  in  part  extinction  of  iJie 
hi/pothè<jiie,  did  notinterrupttbe  prescription. 

This  was  an  appeal  from  a  judgment  rendered  by  the  Cir- 
cuit Court,  for  the  district  of  Iberville,  on  the  llth  day  of 
June,  1867,  condemning  appellant  to  pay  to  respondent  tlie 
sum  of  $101.40,  and  interest  and  costs,  which  judgment  was 
confirmed  by  the  Superior  Court,  at  Montréal,  sitting  as  a 
Court  of  Review,  on  the  30th  of  May,  1868.  (The  Hou.  Mr 
Justice  MoNDELET  disnenting)  The  action  was  brought  by 
Pierce,  as  the  ce^mionnaire  of  Htnr}'  Sherry,  under  tnuis- 
fer  executed  22nd  May,  1805,  to  recover  from  appellant 
$101.40,  balance  due  under  deed  of  sale  from  Hein-y  Slieny 
to  appellant,  of  certain  real  estate,  described  in  the  deed 
executed  22nd  April,  1864.  The  appellant  pleaded  tlmt  Hemy 
Sherry  guaranteed  the  property  sold  to  be  free  and  elear, 
franc  et  quitte,  of  ail  mortgages  ;  that  there  subsistcd  on 
the  property,  at  the  time  of  the  institution  of  the  action,  a 
bailleur  de  fondu  cltxim  of  £90  9  1,  besides  interest,  reniainin^' 
due  and  unpaid,  under  a  deed  of  sale  of  the  propeity  in  <|ueH- 
tion,  from  Lustache  Souprius  to  Sanniel  Sherry,  father  of  Ibn- 
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rv  Sherry,  exécutée!  on  the  16th  of  May,  184(5,  and  registered 
on  tlie  8rd  of  June,  1846  ;    that  Henry,  Sherry  acquired  said 
{iroperty  t'roni  Samuel  Sherry,  his  father,  by  donation  exe- 
Luted  on  tlie  28th  day  of  January,  1850;  that  Henry  Sherry 
l)aid  SlOO  on  account  of  said  bailleur  de  fonds  mortgage,  on 
or  about  tlie  2nd  of  July,  1858,  to  Bessette,  then  acting  as 
aident  to  tlie  estate  of  said  Soupras  ;  that  Edward  McDonald 
purchased  and  acquired  said  bailletcr  de  fonds  mortgaoje,  on 
tlie  14th  of  July,  1865,  and  threatened  appellant  with  an 
liyi)othecary  action  ;  that,  in  conséquence,  défendant  tendered 
to  plaintiff  his  said  claim  and  costs  before  the  return  of  the 
action.  The  tender  was  reiterated  with  plea,  and  the  prayer 
of  the  plea  was  to  the  efFect  that  respondent  be  condemned  to 
cause  the  bailleur  de  fonds  claim  to  be  discharged,  or  to  give 
(Tood  and  sufficient  security  to  appellant  that  he  will  never  be 
troubled  by  reason  thereof.    The  respondent  replied  to  the 
ettect  that  the  mortgage  complained  of  had  long  since  been 
prescribed,  and  that  no  l'eal  cause  of  trouble  existed.  In  this 
pleading,  the  prescription  is  clainjed  on  the  ground  that  appel- 
lant and  his  auteur,  Henry  Sheiry,  had  been  "  en  possession 
dadit  imineiible  sans  trouble  depuis  plus  de  dix  ans,  savoir 
quinze  ans,"  before  the  exécution  of  the  decd  of  trausfer  to 
McDonald.  And  stress  was  laid  on  the  fact  that,  in  the  deed 
of  donation,  the  property  was  declared  to  be  free  and  clear  of 
ail  clainis  whatsoever.  At  enquérie,  it  was  proved  that  Henry 
Sherry  paid  Bessette  (as  agent  for  the  Soupras  estate)  on  the 
2iid  July,   1858,  the  sum  of  S>100  on  account  of  the  bail- 
leur de  fonds  claim  in  question,  a.id  that  he  (Sherry)  had  fnll 
kiiowledge  of  the  existence  of  this  claim  when  he  acquired  the 
property  from  his  father.  And  Henry  Sherry  himself  estab- 
lished  the  same  facts,  stating,  however,  that  he  received  the 
iiioney  he  so  paid  from  his  father,  and  that  he  paid  it  "  like 
agent  for  "  his  father. 

The  following  was  the  judgment  of  the  Circuit  Court,  which 
was  rendered  by  Mr  Justice  Sicotte  : 

"  La  cour,  considérant  que  les  allégués  de  la  défense,  comme 
les  faits  établis  par  les  papiers  produits,  constatent  que  le 
ilt't'endeur  possède,  et  possédait,  lors  de  l'action,  tant  par  lui- 
iii(''me  que  par  .son  auteur,  depuis  plus  de  dix  ans,  sans  inquié- 
tation,  l'héritage  dont  le  prix  de  vente  est  réclamé  pour  par- 
tic  seulement  ;  considérant  que,  d'après  la  preuve  et  la  loi,  le 
(Ic'fondeur  avait  acquis,  longtemps  avant  l'action,  la  presci'ip- 
tion  de  l'hypothèque  qu'il  indique,  et  qu'il  ne  peut  être  évin- 
C('  ;  considérant  que  le  défendeur  ne  justifie  pas  de  justes  rai- 
sons de  craindre  d'être  troublé  dans  la  possession  de  l'héritage 
qu'il  a  acquis,  ainsi  que  relaté  dans  les  écritures,  et  dont  le 
prix  est  réclamé  pour  partie  ;  considérant  (|ue  le  demandeur 
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est  bien  fondé  à  réclamer,  comme  il  le  fait  ;  déclare  le  défen- 
deur mal  fondé  dans  ses  défenses,  et  condamne  le  défendeur  à 
payer  au  demandeur  la  somme  de  $101.40  avec  intérêt  du  25 
janvier  1866,  sur  la  somme  de  $100." 

The  appellant,  feeling  himself  aggrieved  by  this  judgnient, 
inscribed  the  case  for  hearing  before  the  Superior  Court,  at 
Montréal,  sitting  as  a  Court  of  Review.  The  inajority  of  that 
court,  corn posed  of  Justices  Berïhe LOT  and  Monk  (Mr  Jus- 
tice MoNDELET  cHasentinff),  confirmed  the  judgment  of  the 
Circuit  Court  on  the  30th  May,  1868.  Hère  follow  the  remnrks 
of  Judges  MoNDELET  and  Berthelot  in  Review  : 

MoNDELET,  J.  :  Les  questions  qui  s'élèvent  en  cette  cause 
sont:  1"  Admettant  que  Henry  Sherry  connaissait  l'hypothèque 
pour  balance  du  prix  de  vente  par  .son  auteur  de  l'immeuble  en 
question,  cette  connaissance  le  constituait-elle  en  mauvaise  foi, 
et  empêchait-elle  la  prescription  de  courir  ?  2®  Le  paiement  de 
$100  interrompait-il  la  prescription,  et  la  preuve  orale  était- 
elle  admissible  pour  établir  ce  paiement  ?  3"  Le  défendeur 
montre-t-il  une  cause  raisonnable  de  craindre  d'être  troublé,  et, 
en  conséquence,  est-il  justifiable  de  retenir  entre  ses  mains  son 
prix  de  vente  ?  Pour  la  Ire  question,  je  suis  d'avis  que  la  con- 
naissance que  Henry  Sherry  avait  de  l'existence  de  la  dette 
hj'pothécaire  due  par  son  auteur,  le  constituait  en  mauvaise 
foi  et  l'empêchait  de  prescrire.  Sur  la  2nde  question,  je  crois 
(jue  le  paiement  de  $100  à  l'agent  de  la  succession  Soupras  a 
eu  l'effet  d'interrompre  la  prescription,  et  que  la  preuve  orale 
du  fait  de  ce  paiement  n'est  pas,  vu  les  circonstances  de  la  cause, 
inadmissible,  en  autant  qu'on  ne  prouve  pas  ce  paiement  dans 
le  but  d'établir  la  décharge  de  la  dette,  mais  seulement  dans 
celui  d'établir  qu'un  acte  a  été,  tel  jour,  fait  par  tel  individu, 
lequel  acte  a  l'ctfet  d'interrompre  la  prescription.  Quant  à  la 
question  de  savoir  si  le  défendeur  a  de  justes  raisons  de  craindre 
d'être  inquiété  au  sujet  de  cette  hypothèque,  il  n'y  a  pas  à  en 
douter,  lorsqu'on  considère  qu'en  dépit  de  la  clause  de  garantie 
et  de  "  franc  et  quitte,"  il  existe  une  réclamation  privilégiée, 
dûment  enregistrée,  que  le  demandeur  est  tenu  de  faire  dispa- 
raître. La  défense,  au  lieu  d'être  rejetée,  aurait  donc  dû  être 
maintenue,  et  jugement  aurait  dû  être  rendu  en  conséquence  ; 
mais  je  regrette  de  dire  que  mon  avis  n'est  pas  partagé  par 
mes  honorables  collègues,  et  il  ne  me  reste  qu'à  faire  enre- 
gistrer mon  dissentiment  sur  le  jugement  qui  va  être  pro- 
noncé par  cette  cour. 

Le  juge  Berthelot  :  Il  y  a  une  grande  différence  entre  la 
bonne  foi  à  l'effet  d'acquérir  un  immeuble,  et  celle  à  l'effet  de 
se  libérer  d'une  dette.  Cette  différence  est  bien  exposée  par 
Duranton,  21  vol.,  n"  384  et  suivants.  Lorsque,  pour  ac(|uérir 
par  prescription,  la  bonne  foi  est  requise,  il  faut  que  le  posses- 
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seur  se  croit  le  propriétaire,  et  ignore  qu'un  autre  est  le  pro- 
priétaire de  l'immeuble  qu'il  détient  ;  la  connaisHance  qu'il  au- 
rait des  droits  d'un  tiers  à  cette  propriété  arrêterait  la  pres- 
cription, parce  qu'il  cesserait  d'être  de  bonne  foi.  Mais,  lorsqu'il 
s'agit  de  se  libérer,  la  bonne  foi  ne  peut  plus  être  requise,  parce 
que  la  loi  établit  alors  la  prescription  pour  mettre  fin  aux  con- 
testations, et  présume  le  paiement.  Ainsi,  dans  le  cas  actuel,  le 
fait  que  Sherry  fils,  lorsqu'il  a  acquis  de  son  père,  savait  que 
celui-ci  devait  une  partie  de  son  prix  d'achat,  ne  pouvait  nuire 
à  la  prescription  contre  l'hypothèque  qui  y  était  attachée,  parce 
qu'il  a  acquis  l'immeuble  libre  de  toute  charge,  et  il  pouvait 
espérer  que  son  père  paierait  cette  dette.  Je  dois  ajouter  que 
le  transport  à  McDonald  de  la  créance  hypothécaire  n'est  pas 
prouvé,  car  ce  transport  est  fait  par  Davignon  de  Longueuil, 
qui  se  dit  représenter  toute  la  succession  Soupras,  mais  aucune 
preuve  n'a  été  produite  des  pouvoirs  de  Davignon.  Quand  au 
fait  du  paiement,  il  ne  pouvait  interrompre  la  prescription, 
parce  qu'il  n'a  pas  eu  lieu  par  Sherry  fils, mais  par  Siierry  père. 
En  conséquence,  le  jugement  de  la  Cour  de  Circuit  de  Saint- 
Jean  est  confirmé,  avec  dépens. 

Bethune,  Q.  C,  for  appellant,  submitted  that  the  opinion 
of  Mr.  justice  Mondelet  was  correct,  for  the  foUowing  reasons: 
In  the  language  of  the  114th  article  of  the  Custoni  of  Paris, 
the  possession  of  the  party  invoking  the  prescription  must  be 
de  bonne  foi  et  sans  iriquiétation.  The  knowledge,  by  Henry 
Sherry,  of  the  existence  of  the  mortgage,  at  the  tinie  he  ac- 
quired  the  property ,  rendered  him  a  possessor  de  mauvaise  foi. 
Vide  2  vol.  Grande  Coût.,  p.  382,  n"'  6  et  7  ;  Pothier,  vol.  9,  édition 
Bugnet,  Près ,  n™  126,  127,  128  ;  Troplong,  vol.  2,  Près.,  n* 
931  ;  Dunod,  Près.,  p.  38  ;  2nd  Bourjon,  tit.  7,  part.  5,  ch.  1.  sec.  2, 
art.  6,  p.  663  ;  1  Duplessis,  liv.  1,  ch  2,  p.  490,  note  (c)  ;  Guyot, 
Rep.,  v**  Près.,  p.  315;  Bousquet,  Dict.  des  Près.,  p.  349  ;  11  Mar- 
cadé  (2  Paul  Pont,  Hyp.),  p.  535,  n*^  1250  ;  2  Troplong,  Hyp. 
(Belgian  Ed.  in  adv.  lib.)  n»"  880,  881  and  882  and  notes  ;  9 
Dulioz,  Jur.  du  Roy.,  p.  423.  And  the  payment  by  him  on  the 
2nd  of  July,  1858,  had  the  effect  also  of  interrupting  the  pres- 
cription, even  if  he  should  be  held  to  hâve  been  possessing  in 
good  faith.  Dunod,  Près.,  p.95:"Si  le  débiteur  reconnaît  la  dette, 
]par  quelque  acte  que  ce  soit  ;  s'il  paie  une  partie  du  capital, 
etc.,"  "  toutes  les  fois  qu'il  se  fait  quelque  chose  entre  le  créan- 
cier et  le  débiteur,  le  possesseur  et  le  propriétaire,  qui  enipmie 
im  aveu  exprès  ou  tacite  de  la  dette,  ce  sera  une  interrwptioa 
civile  conventionnelle,  qui  empêchera  le  cours  de  la  prescrip- 
tion." 2  Troplong,  Près,  n"  612,  p.  131  :  "  Indépendamment  de 
la  citation  en  justice,  etc.,  il  est  un  autre  mode  d'interruption 
civile,  etc.  Cest  la  reconnaissance  de  la  dette  ou  du  droit  rival 
par  le  débiteur  ou  le  possesseur."  N"  618,  p.  133  :  "  Im  recmi- 
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nnissancc,  peut  p.tre  tacite.  Non»  siff valons  comme  ri'nnrnaiH- 
Haiice  tacite  le  paument  des  ivfér('ts,e.tc.  Pothior,  vol.  4,  (»li|(riis., 
pp.  501  ot  Huiv.  Alt.  2227  of  Code  Civil  of  L.  C.  :  "  Pi>'seriirtioii 
Js  iiitcnupted  civijly  hy  lenounciniç  the  benctit  of  a  pi riod 
elaf)sed,  Jind  by  avy  acl,'tioivle<lpme7}t  wlùch  the  po.s,s7'.ssoc  ny 
the  (l(d)tor  makes  of  the  i'l(jht  of  the  person  açjaivst  h'Ikhu  fl,,' 
prescription  nuis."  As  to  the  ri^ht  of  appelliiiit  to  provc  the 
tact  of  tho  interruption  hy  paroi  évidence.  Vide  4  An.  ])cii., 
V*  Rentes  Foncières,  p.  245,  n«  lî)  ;  Dunod,  Près.,  pp.  171,  172: 
Troplonjr,  Près.  (Beljrian  Ed.  in  LiK),  p.  540  :  Sirey,  lSi:i,2  pt., 
p.  65;  Jour,  du  P.,  1H14,  p.  453;  Sirey,  1820,  pt.  1,  p.  :}2Ô: 
Dalloz,  1832,  pt.  1,  p.  330;  Civil  Code  of  L.  C,  art.  1233,  §  (i. 
The  respondent,  nioreover,  is  the  mère  cessiovnaire  ot'  SlxTry, 
and,  therefore,  poases.sed  of  no  greater  rights  than  Sherry.  If 
Sherry  were  the  plain-tiff' clearly  his  aveu  under  oath.of  hav- 
ing  paid  !?100  on  account,  would  be  good  évidence  of  the  in- 
terruption. The  respondent,  conseqtiently,  as  his  cessioinniin', 
cannot  legally  object  to  proof  bj'  Sherry  that  the  uinoutifc  in 
question  was  actuall}'  paid  by  hini.  On  the  whole,  appellaiit 
subniits  that  he  established,  in  a  légal  manner,  (in  the  words 
of  the  statute, — Cens.  Stat.  of  L.  C,  ch.  3(>,  s.  31),  that  he  "  lias 
just  cause  to  i'ear  that  he  will  be  troubled  by  an  hypotliccury 
action  "  on  the  part  of  MfcDonald,  the  présent  ow  ner  ot'  tlic 
ha  illeur  de  fonds  daim  in  question,  and  that  he  is  therefore 
entitled  to  a  reversai  of  both  judgments,  and  to  hav(î  judg- 
ment  in  ternis  of  tlie  conclusion  of  his  plea. 

Jp:tti5;,  for  re.spondent  :  Trois  que.stions  se  présentent  l'U 
C(!tte  cause:  V  La  connai,s.sance  qu'avait  Henry  Slierry.  (juil 
était  dû  par  .son  auteur  une  balance  de  prix  de  vente  sur  l'im- 
ineuble  à  lui  transmis,  à  titre  singulier  et  avec  clause  (h  franc 
et  quitte, h  constituait-elle  en  mauvaise  foi  et  l'empêchait-elie 
de  prescrire  ?  2^'  Le  paiement  fait  par  Henry  Sherry,  en  IXôS, 
pour  son  père,  peut-il  être  considéré  comme  interruption  de  la 
prescription  (jui  courait  alors  au  profit  du  fils;  et  si  oui,  la  preuve 
de  ce  paiement  pouvait-elle  être  faite  par  témoins  ?  3*^'  L'appe- 
lant a-t  il  fait  voir  une  crainte  de  trouble  suffisante  [)oiir  le 
justifier  de  retenir  le  prix  de  l'immeuble  entre  ses  iiiiiins  ! 
Première  question  :  La  connaissance  <|u'aurait  pu  avoir  Henry 
Sherry  (pi'il  était  dû  pir  son  auteur  une  balance  de  prix  de 
vente,  sur  l'immeuble  à  lui  transmis,  à  titre  sincfidier  et  avec 
clause  de  franc  et  quitte,  le  constituait-elle  en  mativaisi'  foi 
et  l'empêcliait-elle  de  prescrire  ?  Tous  les  auteurs  qui  ont  dis- 
cuté et  approfondi  cette  question  y  répondent  négativement. 
La  prescription  invoquée  par  l'intimé,  à  l'encontre  de  l'iiypo- 
tlièque  t|ue  lui  oppose  l'appelant,  pour  se  justifier  de  retenir  le 
prix  de  vente  de  l'immeuble  entre  ses  mains,  est  établie  par 
les  articles  113  et  114  de  la  Coutume  de  Paris.  Cette  proscrip- 
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tion  est  à  l»i  fois  acquisitive  et  Uhéi'ative;  et  c'est  sons  ce 
double  aspect  qu'il  importe  de  l'envisapfer  pour  en  apprécier 
toute  l'étendue.  Elle  est  acqtii»it,ive,  quant  à  la  propriété'  inêiiie 
de  l'immeuble,  et  lihérdtit'e  i\\iani  aux  char<;es  et  hypotluuiues 
(|ui  le  grèvent.  Or,  ces  deux  prescriptions,  acqaisifivfi  et  libé- 
nitive,  ne  sont  pai  regardées  avec  la  même  faveur  en  droit. 
Pour  la  prescription  acquisitive  on  exige  rigoureusement  le 
juste  titri'  et  hihimne  fol;  pour  la  prescription  liftératlve  la 
négligence  ou  le  silence  du  créancier,  pendant  le  temps  fixé, 
surti.sent.  Veut-on  prescrire  la  propriété,  il  faut  absolument  la 
boiuie  foi,  et  la  bonne  foi  la  plus  complète  ;  il  faut  n'avoir  au- 
cun doute  sur  le  droit  de  propriété  de  celui  (|ui  nous  a  vendu, 
car  celui  qui  doute  n'est  pas  de  bonne  foi,  encore  moins  celui 
rpii  connaît  le  droit  d'autrui  à  cette  même  propriété,  cette  con- 
naissance l'empêche  toujours  de  prescrire.  Mais  il  n'en  est  pas 
aiii.si  lorsqu'il  s'agit  de  se  libérer;  la  libération  est  toujours 
favorable,  et  on  l'acquiert,  même  dans  les  cas  de  courtes  pres- 
criptions, malgré  la  connaissance  la  moins  équivoi}Ue  du  droit 
d'autrui,  c'est-à-dire  de  la  créance  contre  laquelle  on  prescrit. 
Ainsi,  celui  qui  invoque  la  prescription  d'un  an,  de  cinq  ans, 
de  six  ans  contre  une  dette  quelconque,  connaissait  certaine- 
ment l'existence  de  cette  dette  pendant  tout  le  temps  de  la 
prescription,  et  néanmoins  il  prescrit  indubitablement.  "  Régu- 
lièrement, dit  Merlin,  vol.  24,  verho  Prescription  (Répertoire), 
pâtre  135,  pour  se  libérer  par  la  voie  de  la  prescription,  il  ne 
faut  point  <le  bonne  foi."  Tels  sont  les  principes  qui  ont  tou- 
joui's  prévalu,  et  aujourd'hui  plus  que  jamais  ces  principes  sont 
indéniables,  car  grâce  à  la  faveur  toujours  croi.s.sante  dont  la 
prescription  libérativc  aété  l'objet  dans  toutes  les  législations, 
la  loi  a  débarra.ssé  cette  prescription  de  toutes  les  entraves  et 
les  restrictions  d'autrefois,  et  en  la  rendant  (ihsolue  dans  pres- 
que tous  les  cas,  elle  a  prononcé  l'extinction  définitive  de  la 
liette  comme  punition  de  la  négligence  du  créancier.  Il  n'est 
cependant  pas  nécessaire  d'invoquer  les  idées  nouvelles  pour 
justifier  la  réponse  que  nous  donnons  à  la  (juestion  ci-dessus. 
Xous  trouvons  cette  réponse  en  toutes  lettres  dans  un  arrêt 
lin  IS  mai  1684,  rapporté  au  2e  volume  du  Journal  du  Palais, 
page  511.  Rou.sseau  de  Lacombe,  l'erho  Prescription,  sec.  3, 
n*^  1,  p.  494  de  la  prescription  de  dix  ou  20  ans  :  "  Il  iimtjasfe 
titra  et  bonne  foi,  Paris  113  et  115;  juste  titre,  s'entend  d'un 
titre  lait  selon  les  lois,  c'est-à-dire  un  contrat  authenti(pie  et 
fait  dans  les  formes  prescrites  pour  les  contrats  entre  personnes 
l>al)iles  à  contracter,  nuiis  le  contrat  seul  cpioique  revêtu  de 
tontes  les  forntalités  ne  suffirait  pas  à  un  ac(|uéreur  ou  à  un 
tli'iiataiie,  s'il  n'était  accoinpigné  de  bonne  foi;  il  faut  pour 
pouvoir  user  de  la  prescription  de  10  et  20  ans,  avoir  cru  que 
if  vendeur  ou  donateur  était  propriétaire.  Il  est  important 
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«l'observer  (|ue  ce  texte  de  droit  (cité  précédemment  par  l'au- 
t«'ur)  no  parle  que  des  choses  vendues  ou  données  a  non  ilotni- 
no,  et  de  la  prescription  de  la  propriété  ;  comme  il  parait  par 
ces  termes,  cùm  crederet  eum  dominum  esne  ;  il  ne  })>irie  point 
tien  Hiinplen  hypothèque»  qui  ne  dépouillent  pas  un  débitcin-,  vt 
n'empêchent  pas  qu'il  ne  soit  maître  et  propriétaire  ;  c'est  ptnir- 
(jutù  pour  empêcher  un  acquéreur  ou  donataire  de  prexcrire 
len  hypothèques  par  10  ou  20  an»,  »a  seule  science  ne  suffit  pas, 
il  faut  une  interruption  formelle;  c'est  ainsi  qu'il  faut  en- 
tendre Paris  US  et  114."  Troplong,  Vente,  vol.  2,  n"  6G2,  p.  134; 
"  Après  la  renonciation  expresse  ou  tacite,  vient  comme  Hn  de 
non-recevoir  la  prescription  de  l'action  en  ré.solution.  Entre  le 
vendeur  et  l'acquéreur  ou  ses  héritiers,  l'action  en  résidiition 
ne  se  prescrit  (jue  par  30  ans,  et  ces  trente  ans  ne  courent  (|Ue 
«lu  jour  ou  le  prix  a  été  exigible.  Mais  les  sous-ac(|U«'revii's 
qui  réunissent  la  bonne  foi  au  titre  peuvent  se  prévaloir  de  la 
prescription  de  10  et  20  ans.  La  bonne  foi  existe  quand  même 
le  tiers  détenteur  aurait  su  qwi  le  prix  était  dû  ;  car  il  u  pu 
légitimement  penser  que  le  vendeur  originaire  serait  payé  par 
son  acquéreur  direct."  Duranton,  tome  16,  Vente,  n"  364,  p.  3.S8  : 
"  Le  sous-acheteur  peut  opposer  la  prescription  de  10  ans  entre 
présents,  et  de  20  ans  entre  ab.sent8,  à  l'action  en  résolution, 
s'il  ajuste  titre;  et  la  connaissance  qu'il  aurait,  au  temps  de 
la  vente,  que  son  vendeur  doit  encore  tout  ou  partie  du  prix, 
ne  le  constituerait  pas  en  mauvaise  foi,  à  l'efet  de  l'empêcher 
d'invoquer  cette  espèce  de  prescription  :  car  il  a  «lu  raisonna- 
blement croire  que  son  vendeur  paier  lit  son  prix"  Grenier, 
Hypothèques,  tome  2,  n"*  514  et  515,  pp.  458  et  459  ;  Delvin- 
court,  tome  3,  notes  de  la  page  182,  note  3,  page  385  ;  2  Va- 
zeille,  Prescription,  n"  514,  p.  61  ;  Battur,  Privilèges  et  Hypo- 
thèques, tome  3,  n**  772,  p.  400  ;  Bugnet,  sur  Pothier,  Prescrip- 
tion, tome  9,  page  303,  note  2,  fin  du  n''  127,  du  texte  de  Po- 
thier; 2  Persil,  Régime  Hypothécaire,  sur  art.  2180,  n"  32,  \x%V2. 
Enfin,  la  jurisprudence  française  moderne  u  aussi  affinué  le 
principe  consacré  par  l'arrêt  de  1684,  et  la  Cour  Royale  de 
Nîmes  a  jugé,  le  19  février  1839,  dans  une  cause  de  Peyihier 
vs  Combe  et  Johanny,  Journal  du  Palais,  an  1839  :  "  Que  bien 
que  l'acquéreur  ait  su,  au  moment  de  son  acquisition,  que  son 
vendeur  ne  s'était  pas  libéré  entre  les  mains  du  vendeur  pri- 
mitif, cette  circonstance  ne  le  constitue  pas  de  mauva'ise  foi." 
Enfin,  le  Code  Civil  du  B.  C,  art.  2251,  a  une  disposition  con- 
forme aux  principes  énoncés  ci-dessus.  Fort  de  ces  autoritc's, 
l'intimé  croit  pouvoir  conclure  sur  ce  premier  point,  <)u'Henry 
Sherry  ayant  possédé  sans  trouble,  et  avec  juste  titre  et  bount' 
foi,  pendant  plus  de  14  ans,  savoir  depuis  le  24  janvier  bS.')0 
jusqu'au  22  avril  1864,  il  avait,  lorsqu'il  a  vendu  à  l'appilant, 
acquis  la  prescription  contre  toutes  les  hypothèques  qui  pou- 
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valent  griîvcr  rimincuble  à  lui  transiiuH.  Deuxième  quention  : 
Lu  paiement  l'ait  jiar  Henry  Shi-rry,  en  185H,  pour  non  père, 
peut-il  être  considéré  comme  interruption  (Je  la  prescription 
(|ui  courait  alors  au  l)énéHcc  (\\i  fils  ;  et  si  oui,  la  preuve  «Je  eu 
paiement  pouvait-elle  être  faite  par  témoins  ?  La  réponse  à  la 
première  partie  de  cette  question  est  tellenii  nt  simple  et  con- 
cluante, qu'd  serait  oiseux  de  s'arrêter  à  discuter  longuement  la 
d(Mnière  partie,  savoir  si  la  preuve  par  témoins  pouvait  être 
permise  dans  l'e-pèce.  Aussi  ne  le  terons-nous  que  parce  que 
cette  question  a  été  soulevée  par  l'appelant  en  Cour  de  Revi- 
sion, et  que  c'est  sur  ce  point  qu'un  des  Honorables  Juges 
(M.  le  Juge  MoNDELET)  a  différé.  Li  dette  contre  laquelle 
Henry  Sherry  prescrivait  était  celle  de  Samuel  Sherry,  son 
père,  et  non  pas  la  sienne.  Pour  qu'un  paiement  considéré 
comme  fait  interruptif  de  prescription  pût  ôtrt*  opposé  à  Henry 
Sherry,  il  aurait  fallu  que  ce  paiement  fût  fait  sur  une  dette 
(lue  par  lui,  et  non  sur  une  dette  due  par  un  autre.  Lo  paie- 
ment n'est  une  reconnaissance  de  la  dett'  que  de  la  part  de 
celui  qui  doit  ;  et  ici  Henry  Sherry  ne  devait  rien.  Ce  paie- 
ment pourrait  être  valablement  opposé  à  Samuel  Sherry,  muis 
il  ne  peut  ptis  l'être  à  Hetiry  Sherry.  Qu'est-ce  qu'Henry 
Sherry  peut  avoir  reconnu  en  faisant  ce  paiement  ?  Une  seule 
chose,  il  a  reconnu  que  son  père  devait  une  balance  de  pri.\ 
de  vente  ;  a-t-il  reconnu  devoir,  lui,  cette  balance  de  prix  de 
vente  ?  Assurément  non,  et  l'appelant  n'a  pa'*  encore  osé  le 
prétendre.  Le  contrat  d'Henry  Sherry  porte  la  clause  de  franc 
et  quitte  ;  il  est  donc  parfaitement  libéré  lui-même,  le  seul 
i|ui  doive  c'est  son  père  Samuel  Sherry  ;  le  paiement  de  1858 
peut  donc  avoir  eu  pour  effet  d'interrompre  la  prescription 
(|ui  courait  aloi-s  au  profit  de  Samuel  Sherry  sur  son  obli- 
gation personnell'i  de  payer  le  prix  de  vente,  mais  non  celle 
qui  courait  ai  profit  d'Henry  Sherry  quant  à  la  libération  de 
l'immeuble  par  lui  possédé.  L'hypothèque  créée  par  Samuel 
Sherry  sur  la  terre  d'Henry  Sherry  ne  pourrait  être  dette  de 
ce  dernier  que  s'il  y  était  obligé  par  son  contrat  d'acquisition  ; 
or,  c'est  le  contraire  ;  impossible  donc  de  faire  résulter  de  ce 
paiement  une  interruption  de  la  procriptioii  acquise  à  Henry 
Slierry.  Il  semble  inutile  de  rien  ajouter  ;  qu'importe  main- 
tenant qu'il  ait  été  prouvé  légalement  ou  non,  qu'Henry  a  fait 
en  1858  un  paiement  de  $100  avec  l'argent  de  .son  père,  pour  le 
compte  et  sur  la  dette  de  ce  dernier  ?  L'hypothèque  n'en  est 
pas  moins  prescrite  au  profit  d'Henry  Sherry  et  du  défendeur 
appelant.  Nous  dirons  cependant  que  la  preuve  de  ce  paie- 
ment de  SlOO  ne  pouvait  être  faite  par  témoins,  et  qu'elle 
doit  être  rejetée.  Il  suffit  sur  ce  point  de  référer  aux  autorités 
ni  vantes  :  Code  Civil  du  B.  C,  art.  1233  ;  Pothier,  Oblicfations, 
n""  694  et  695;  Troplong,  Prescription,  u"  622;  toullier, 
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tome  9,  n**  97.  Troisième  question  :  La  dernière  question  est 
une  question  de  t'ait.  Lappelant  a-t-il  t'ait  voir  une  criiintc 
de  tf.oubie  Htiffisante  pour  le  justifier  de  retenir  le  prix  de 
l'ininieuble  entre  ses  mains  i  Ainsi  (iu,o  nous  l'avons  établi 
ci-<'essus,  l'hypothèque  que  l'appelant  invo(|ue  pour  so  justi- 
Hei  de  ne  pas  payer  est  prescrite  «lepuis  longteujps.  Néuii- 
moins,  c'est  cette  hypof.hè(|ue  seule  que  craint  l'appelant.  Il 
allègue  que  MacJ3onald  est  cessionnaire  de  cette  créance  et 
et  qu'il  nieuiice  de  le  poursuivre.  Deux  observations  suffiront 
pour  démontrer  (|ue  ceci  n'e.st  pas  sérieux,  l'^  Le  transport 
fait  à  MacDonald  n'a  jamais  été  sujnifiék  l'appelant,  et  l)it!n 
que  ce  dernier  eût  été  mis  sur  ses  jj;«rdes  sur  ce  point,  par  les 
répon.ses  de  l'intimé,  e>i  Cour  Inférieure,  il  n'a  pas  même  tenté 
de  prouver  que  cette  signification  avait  été  faite.  2"  Il  se  dit 
menacé  de  poursuite  par  MacDonald  ;  où  en  est  la  preuve  '.  Il 
n'a  pas  même  osé  examiner  MacDonald  sur  ce  pcMut,  et  pour 
cause.  Kt,  d'ailleurs,  connuent  MacDonald  pourrait-i'  le  mena- 
cer de  le  poursuivre  avant  même  de  faire  signifier  son  tnins- 
port  i  La  seule  (piestion  sérieuse  dans  la  cause  est  uonc  la  pre- 
mière, et  l'intimé  croit  l'avoir  résolue  d'une  manière  yati.«-fai- 
sante.  Lji  Cour  Supérieure  d'Iberville  lui  a  donné  gain  de 
cause,  et  la  Cour  de  Révision  a  confirmé  ce  jugement.  L'inti- 
mé a  toute  confiance  que  ce  tribunal  ne  pourra  qu'approuver 
ces  décisions  et  renverra  l'appol. 

Cakon,  il.  :  11  faut  voir  ies  faits  au  fnctum  de  l'intimé,  (jui 
(.'st  très  bien  fait  et  <|ui  traite  la  (juestion  (pie  soulève  cette 
cause.  L'action  est  par  l'intiaié,  cessionnaire  de  Henry  Slu-i-'v, 
contre  l'appelant,  pour  balance  du  prix  de  vunte  île  l'inuneuble 
(|ue  lui  a  vendu  ledit  Henry  Sherry,  codant  de  l'intimé.  L'ac- 
tion est  personnelle  contre  l'appelant  coi'ime  aurait  pu  la  por- 
ter Sherry  lui-mênus,  le  cédant.  Il  est  pourtant  dit  au  l'aetum 
de  l'intimé,  page  1,  (pie  raeti(m  est  personnelle  et  hypothé- 
caire. Je  ne  la  crois  (|ue  personnelle,  portée  contre  l'acheteur 
lui-même.  Le  défendeur  a  plaidé  que  la  terre  (pi'on  lui  a  ven- 
due estcharg»>e  d'une  hypothè(|ue,  qu'il  indi(|Ueau  ntontant  de 
XI 70,  pour  laquelle  il  est  menacé  d'être  poursuivi  hypothé- 
cairement, par  suite  de  (pioi  il  n'est  tenu  de  paj'er  à  moins  (|Ue 
Ion  fasse  dispai.iître  cette  hypothè(pie  ou  d(mner  caution. 
Héponse  de  l'intimé  :  cette  hypoth(N(iue  est  prescrite,  n'e.xiste 
])lus,  et  le  défendeur  ne  court  aucun  danger  d'être  troulilé. 
En(juête  de  part  et  d'autre  et  (|Uestions  soumises:  1*^  Henry 
Sherry,  qui  est  prétendu  avoir  prescrit  rhypothè(jue  par  pos- 
session (le  14  any  avec  titre  (donation  de  son  père),  connai.ssait 
l'exiatence  de  lu  créanc  Houpras.  Cette  coinuiissance  l'a-t-elle 
constitué  en  mauvaise  foi,  de  manière  k  l'empêcher  de  pres- 
crire (  i^  Le  paiement  (pi'il  a  fait  à  la  succession  Sinii>riix  h 
compt(!   de   cette   créance   hypothécaire  a-t-il  interrompu  lu 
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prescription  i  '.i^  Le  défendeur  (appelant)  n-t-il  raison  tle 
craindre  le  trouble  cpi'il  allègue?  I^i  première  (piestion,  d'après 
les  autorités  citées  par  l'intimé,  et  autres,  doit  se  décider  en  sa 
faveur  ;  elles  établissent  que  la  coiuiaissance  (pi'a  la  possesseui- 
d'un  immeuble  de  l'hypotliècpie  dont  il  est  eliarjjfé  ne  l'empêclie 
pas  de  prescrire  pour  s'en  libérer  comme  le  dit  en  propres  termes 
Troplctng,  cité  à  la  pai^e  'î  du  factum  <le  l'intimé  connue  suit: 
"  ba  l)oune  foi  existe,  i|Uan<l  même  le  tiers  détenteur  aurait  su 
"  (|Ue  le  prix  était  dû,  ci*r  il  peut  légitimement  penstu*  que  le 
"  vendeur  originaire  serait  payé  par  son  ac(]uéreur  ilireet." 
Cette  doctrine  est  confirmée  par  les  auteurs  cités  au  factum. 
ce  (|ui  décide  alHrmu-tivement  la  première  (piestion  posée.  Il 
en  est  <le  même  ])<mr  les  mêmes  raisons  de  la  seconde,  le  paie- 
ment allégué  est  prouvé  par  Henry  Slu.Try  seulement;  or,  il 
ilit  positivement  (pie  c'est  avec  l'urgent  de  son  j)ère.  et  comme 
ui,'t'nt  «le  son  père,  qu'il  a  fait  ce  paiement  à  la  succession 
Siiiiprds,  ir  le  pi'ix  de  la  v(;nte.  ce  ipii  dcivait  le  conHi'mer 
dans  sa  lM,ane  foi,  et  lui  faire  croire  (pie  la  créance  serait 
payée  par  son  père,  l'acheteur  originaire  t  débiteur  personnel. 
Ce  paiement  n'a  donc  pas  interrompu  la  piv.scription  ;  si  tel 
est  le  cas,  rbypotliè(|Ue  invocpiée  jiar  Iiï  défendeur  était  depuis 
loiigtenqjs  éteinte  et  prescrite  lors(ju'était  portée  la  prést'Ute 
action.  Le  défendeur,  n'ayant  aucune  raison  de  eiaindre  d'être 
troublé,  devait  être  conclannié  à  pa^'er  la  .somme  demandée, 
c'est  ce  (|ui  a  été  fait  par  le  jugement  dont  est  appel,  lequel 
ijoit  être  confirmé.  Il  en  serait  autit-nient  s'il  s'agissait  il'une 
prescription  aecpusitive  sur  la(pie!le  nous  ne  sommes  pas  ap[)e- 
It's  à  nous  prononcer  dans  l'espèce. 

•ludgment  of  Superior  Court  confiruied.  (lô  J.,  p.  '227,  et  1 
/^  A.,p.  «)î)7) 

Ij.  (j.  MacDonalI),  t'orappellant. 

Stuaoiian  Hetiiune,  Q.  C,  counsel. 

.Ikttk  and  AuciiAMitAi'i/r,  for  respondent. 


ASSIGNMENT  UNDER  THE  INSOLVENT  ACT. 

UouuTob'  Kevikw,  Montréal,  :{Otli  Novend»er,  bS7(). 
Coram  Hektmelot,  J..  Tohuance,  J.,  Beauduy,  J. 
Mautin  i-s  Tiio.mas  dit  Tkanciiemon'tac^e. 


Ilild:  1^  Tliat  «ii  iiiHulvent  innhîr  tlu"  Act  las  un  h'jral  intircHt  tu 
pltail  Hii  ii^siirninent  iniulo  ))y  liiiii  luuler  tlie  >.t't,  il)  hur  uf  proceediii^» 
1111  iiiiiipiilîsory  li(|iiiiliiti()n. 

■-  Tliat,  iii  case  of  an  a.sxij.'iiiiieiit  ho  made  toaii  utiîcial  as^i^Mlee,  non- 
iv.si(luni  in  tliu  couiity  ur  place  whi'iu  tliu  inaulvont  huii  liis  duinicile, 
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évidence  inust  be  adduced,  by  the  party  pleading  Buch  asf^igntnent,  that 
there  is  no  oHicial  assignée  résident  in  such  coimty,  and  tiiis  notùitli- 
standing  that  the  sheriff,  in  his  retnrn  to  the  writ  of  attachmenr,  ceiti- 
HeH  tliut  there  is  not  an  officiai  assignée  so  résident,  and  that,  in  consé- 
quence thereof,  he  lias  appointed  a  spécial  guardian. 

3"  That  a  pétition  to  stay  proceedings  fyled  by  an  in»>oivent,  afler  the 
expiration  of  flve  days  from  the  demand  ot'an  assignuient,  on  tiie  groiuid 
that  he  has  ar^signeu  toan  oHicial  assignée,  is  too  iate. 

This  wa8  a  liearini;  in  review  of  a  judginent  rendered  by  Mr 
Justice  Lafontaine,  at  Aylmer,  in  the  district  of  Ottawa,  on 
the  18thof  June,  1870,  niaintainingt  he  pétition  of  défendant 
to  stay  the  proceedings  of  plaintif}'  in  compulsory  hquidation 
by  writ  of  attacliuient,  under  the  Insolvent  Actof  1869,  ch.  10, 
and  quashing  the  attaclinient.  The  insolvent  resided  at  Bonsc- 
cours,  in  the  district  of  Ottawa,  where  a  demand  of  assignnient, 
was  served  on  him  by  plaintif!'  on  the  21at  Deceniber,  1869.  On 
the  29th  December,  1869,  the  insolvent  niade  an  assignaient  in 
notarial  form,  to  Henry  Howard,  officiai  assignée,  residing  at 
St- Andrews,  in  the  district  of  Terrebonne.  On  the  same  day, 
plaintif)'  sued  out  proceedings  in  compulsory  liquidation  by 
writ  of  attachaient,  at  Aylmer.  The  writ  was  served  on  the 
insolvent  on  the  tSOth  December,  1869,  and  was  returned  on 
the  lOth  January,  1870.  And,  in  his  return,  the  sherift'certi- 
fied  that  there  was  no  officiai  assignée  résident  witliin  the 
district  of  Ottawa,  and  that  in  conséquence  he  had  appointed 
a  spécial  guardian.  On  the  12th  January,  1870,  the  insolvent 
caused  a  pétition  to  stay  proceedings  to  be  served  on  the  plain- 
tiff.  which  was  fyled  on  the  13th  of  January,  1870.  By  this 
pétition,  the  insolvent  pleaded  the  assignaient  to  Howard, 
alleging  that  there  was  no  officiai  assignée  résident  in  tlie 
county  or  place  where  the  insolvent  had  his  domicile,  and 
that  Howard  was  the  nearest  résident  assignée.  To  this  péti- 
tion, plaintift  fyled  a  gênerai  answer  on  the  16th  of  February, 
1870.  No  évidence  of  any  kind  was  adduced  in  support  of  the 
pétition,  and  the  parties  having  been  heard  before  the  judgo, 
he  rendered  the  following  judgment,  on  the  18th  of  Juno, 
1870  :  "  Considering  that,  at  the  time  of  the  exécution  of  the 
présent  attachment,  défendant  was  an  insolvent,  and  hisestate 
and  effects  vested  in  the  hands  of  an  assignée,  niaintainiiiif 
the  conclusions  of  the  pétition,  it  is  considered  and  adjudgcd 
that  the  attachment,  and  ail  the  proceedings  thereundcr,  liu, 
and  the  same  are  hereby  set  asiile  and  quashed,  and,  furtlitr, 
the  demande  of  plaintifî'  is  hereby  disinissed." 

The  following  was  the  judgment  of  the  Court  of  Review  : 
"  La  cour,  considérant  que  Jo.seph  Thomas  dit  Tranchcnioii- 
tagne  était  mal  fontlé  en  la  re()uéte  par  lui  présentée  It  V^ 
janvier  1870,  et  qu'il  n'a  fait  aucune  preuve  légale  au  sou- 
tien  d'icelle,  et   qu'il    était  sans  intérêt  à  présenter   ladite 
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requête  ;  considérant,  de  plus,  que  la  ceHsion  ou  le  prétendu 
acte  de  cession  invoqué  par  le  défendeur  en  sa  requête  était 
tardif  et  sans  effet,  n'ayant  pas  été  fait  dans  les  cinq  jours  sui- 
vant le  21  décembre  1869,  la  cour,  pour  ces  raisons,  a  cassé, 
revisé  et  annulé  le  jugement  du  18  juin  1870,  et  a  renvoyé  et 
rejeté  ladite  action.  (15  J.,  p.  236) 

Peukik.s  and  Monk,  for  the  plaintif!'. 

Hon.  J.  J.  C.  ABBorr,  Q.  C,  for  défendant. 


ASSiamENT  UHDER  THE  USOLVBHT  AGT. 


:Â 


Court  of  Queen's  Bench,  Montréal,  22nd  January,  1872. 

Coram  Duval,  Ch.  J.,  Caron,  J.,  Drummond,  J.,  Bauolev,  J., 

Monk,  J. 

Thomas  dit  ïranchemoxtagne,  défendant  in  the  Court  below, 
appellant,  cmd  Martin,  plaintif!'  in  the  Court  below, 
respondent. 

Held  :  That  a  pétition  by  an  insolvcnt  to  stay  pnx-eediiijjs  uuderthe 
Insolvent  Act  of  1809,  S.  of  C,  i*h.  16.,  niade  after  the  expiration  of  five 
(lays  front  the  demand  uf  an  assignniont,  on  the  (iround  tinit  the  insol- 
vent hos  executed  a  deed  of  asaignment  to  an  ottioial  assii^nee,  is  too 

liite. 

Tliis  was  an  appeal  from  the  judgment  of  the  Court  ttf 
Revievv,  at  Montréal,  reported  suprà,  p.  447. 

Badgley,  j.,  dissentiens  :  This  case  cornes  up  upon  proceed- 
ings  in  insolvency.  It  is  a  contest  botween  a  voluntary  assign- 
aient and  a  demand  for  compulsory  liquidation.  In  Septeniber, 
1869,  a  demand  of  assignrnent  was  made  upon  appellant,  under 
the  Act  of  1869,  S.  C,  ch.  16.  No  answer  was  made  by  the 
clebtor  to  this  application  during  the  tive  days  liniited  by  the 
ftatute,  and,  consequently,  the  writ  issued  for  compulsory 
liquidation,  on  the  29th  of  Septeniber,  1869.  Upon  the  .laine 
«lay,  the  debtor  Imd  made  a  voluntary  assigninent  to  an  of!icial 
assignée.  That  voluntary  as.sigmuent  vested  ail  tho  property  of 
tlie  debtor  in  the  hands  of  the  assignée.  Tho  debtor  resided 
sonie  distance  up  tlie  Otttiwn.,  wliere  there  was  no  ofîicial  as- 
signée, and  was  oliliged  to  corne  down  tifty  or  sixty  miles  to 
Saint- Andrews,  that  being  the  place  wliere  the  ncarest  ottieial 
assignée  wns  situated,  to  makc  lus  voluntary  assigninent. 
Wliile  he  was  absent  for  this  purpose,  tho  compulsory  writ 
was  issued  at  Aylmer,  upon  tlii?  same  <lay  that  he  made  the 
voluntary  assignmeiit  at  Saint  Anilrcws.  The  (|uestion  is, 
siniply,  which  of  thèse  proceedings  is  the  préférable  one.  In 
lOME  XX.  29 
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my  opinion  tlie  voluntary  assigninent  is  tho  preferubh;  pio- 
t'ec«lin<^,  und,  for  tins  reason  :  Tlio  voiuntury  assignnient  m 
onco  vosts  tho  (îstate  in  tlie  HHsignee.  Thecoinpulsory  writdot's 
not  ilo  so.  Certain  acts  are  requiroil  to  be  donc  by  thc  .sei/.in;: 
o^ficer  HO  as  to  mako  the  seizurc  <(oo«l.  More  than  tluit,  after 
tiic  writ  of  attaclniicnt  is  issued,  the  debtor  lias  still  three  days 
to  contest  the  writ  of  attachaient.  It  must  also  be  borne  in  ruind 
tliat  both  thèse  proceedings  vvere  siniply  proceedings  to  put 
the  estate  into  insolvency,  that  is,  to  investigate  and  nianaifc! 
the  aHairs  of  the  debtor  for  the  benetit  of  his  creditors.  Thc 
proceeding  that  does  that  innnediately  is  certainly  ])rcfcnililc 
to  one  that  r(;t|uires  tinie.  The  voluntary  assigniueiit,  thert  fore, 
biiiig  niade,  and  vesting  by  opération  of  law  ail  the  estate  aiui 
effeets  of  the  debtor  in  the  hands  of  the  assignée,  the  delitor 
had  nothing  fnrther  to  be  operated  upon  ;  the  sheriH*  liad 
nothing  to  seize.  Then,  there  is  aiiother  circunistaiiee  :  It  is 
s)iid  that  the  Hvc  days'  liinit  is  absolute,  that  they  arc  eoii- 
elusiv('  npoii  the  del)tor.  'l'hey  are  ciiiielusive  so  far:  they 
were  for  the  pnr[»ose  of  eiiabling  hiin  to  arrange  witli  Lis 
ere(litors,  or  for  showing  that  lu;  was  not  insolvent.  if  lie  did 
not  use  the  Hve  days'  tinie  to  take  advantairt'  of  irivifiilarities, 
he  had  three  days  after  the  returt:  -îf  the  writ  in  which  tt»  do 
the  saine  thiiig;  and  niitil  tlii-  expiratiut.  of  the  thre»'  days  lie 
was  not  an  insolvent,  but  a  niere  debtor.  Untî"r  thèse  ciiciim- 
staiices  it  seeiiis  to  nie  that  the  estate  being  vested  in  tlie 
assignée  iinder  the  voluntary  a.ssignment,  the  writ  in  coiii- 
jiulsoiy  liijuidation  was  n.sele.ss,  e.xcepl".  to  iiiake  exj.eiiscs. 
Altliough  adverse  to  niaintaining  the  conipulsory  writ,  I  coii- 
sider  that  the  sei/iiii;  creditor  beini;  in  mjod  faith,  and  imt 
knowing  that  a  voluntary  assignnient  had  l»een  niade,  shoiiM 
be  allowed  ail  the  tirst  expenses  of  the  writ. 

MoNK,  .1.,  alvo  (lisMciil irits  :  I  (piite  concur  in  believing  that 
there  was  no  occasion  for  taking  tho  conipulsory  writ,  seeiiig 
that  there  was  a  voluntary  assignnient.  I  therefore  tliink 
that  the  judgiiient  at  i*ylnier,  niaintaining  tlu*  petititm  of  the 
debtor,  was  right,  and  that  the  Court  of  Révision  was  wroii;; 
in  .setting  aside  the  pétition.  It  lias  beeii  stated  that  the  delitnr 
had  no  right  to  pétition  to  set  aside  the  conipulsory  writ  ait»  r 
niaking  an  a.ssignnieiit.  The  Court  of  Appeals  bas  lield  |iri - 
cisely  tlu'  reverse  of  tliis.  Until  the  proceedings  in  eoiiipuls.ny 
li  |Uidation  had  taken  légal  eft'ect  by  the  expiration  of  tlio 
three  days,  the  di'btor  was  still  in  tinie  to  niake  a  voluntary 
a>sig!inient.  Hesides  this,  voluntary  assigniiients  are  vi(  wiii 
nioie  favoi'alily  than  pro-'oedings  in  conipulsory  li(|uitlatii)ii. 
I  ai'ree  also  witli  .ludgi-  lîadglev,  that  the  sei/ing  credicur 
slioiild  get  the  cctsts  of  the  seizure  froin  the  estate. 

DitUMMoM),  J.  :    1  consider  that  thc  Court  was  precludid 
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t'roîii  ^rantin^  the  pétition  of  the  tlubtor  by  a  rigorous  enact- 
muiit  which  could  not  be  got  over.  I  would  rei'er  to  secs  14 
and  15  of  the  Insolvent  Actof  1869,  ch.  16,  which  set  out  if  a 
debtor  fails  to  nieet  his  liabilities  as  they  beconie  due,  a  claini- 
ant  for  a  sum  exceeding  $500  niay  inakc  a  deniand  upon  hifu 
requiring  him  to  raake  an  assigninent.  Then,  if  the  debtor  con< 
tends  that  the  deinand  was  not  made  in  conformity  with  the 
Act,  &c.,  he  niay  présent  a  pétition  to  the  judge  praying  that  no 
l'urther  proceedings  be  taken  "  but  only  within  five  days  from 
such  deinand."  Her^^  are  words  <jf  the  inost  strictly  limitative 
charactor.  But  passon  to  sec.  17  :  "  If  such  pétition  be  rejected, 
etc.,  or  if  no  such  pétition  be  presented  within  the  aforesaid 
tiine,  and  the  insolvent  during  the  sauie  tiine  neglects  to  mako 
an  assigninent  of  his  estato,  etc.,  his  estate  shall  become  8ub- 
ject  to  corapulôU'y  liquidation."  Thèse  provisions,  in  niy  opi- 
nion, leave  the  Court  no  alternative  but  to  nmintain  the  writ 
in  coinpulsory  liquidation.  We,  thereforo,  confirm  the  judg- 
itient  appealed  froui,  and,  in  doing  so,  adopt  the  second  cunsidé- 
raut  of  the  Court  of  Review,  being  the  one  referring  to  the 
tive  days. 

DuvAL,  Ch.  J.  :  We  must  consult  the  luterests  of  creditors 
as  well  as  the  interests  of  debtors.  I  cannot  hesitate  in  form- 
ing  uiy  opinion  when  I  tind  that  the  law  lias  stated  what  is 
to  be  done,  in  the  most  positive  terins.  It  must  ue  adiiiitted 
that  the  proceedings  of  the  creditor  were  correctiy  taken. 
Tlien,  I  ask  how  can  the  creditor  be  'eprived  of  a  vest»  d  right 
by  an  act  of  his  debtor,  done  after  t'  e  lime  prescribed  by  law  ? 
Kven  without  the  positive  langua{,'3  of  the  law,  I  would  say 
timt  the  delay  is  not  in  the  discrétion  of  the  Court.  The  pro- 
ceedings in  the  Insolvency  Court  are  of  a  summary  charactor. 
A  summary  jurisdiction  is  vested  in  the  Court.  The  delays 
prescribed  nmst  therefore  be  strictly  conformed  to.  It  is  said 
the  debtor  used  ail  the  diligcsnce  ht;  could.  But  the  right  to 
issue  the  writ  became  vtîsted  in  tho  creditor,  and  of  that  right 
he  could  not  be  divesteil  by  any  act  of  his  debtor. 

The  written  judginent  was  «us  folh)ws:  '  La  Cour,  adoptant 
io  second  motif  du  jugement  dont  est  Appel,  et  considérant 
iju'il  n'y  a  pas  d'erreur  (piant  au  disp,,.sitif,  cette  Cour  con- 
fimie,  &c."  (17  /.,  p.  Il) 

Hon.  J.  J.  C.  Ahbo'it,  Q.  C,  for  appellaut 

Wafjsh  and  Rouleau,  for  respondent. 

J.  A.  Peukins,  counsel. 
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PREUTE.— OAIlTIOiniEMBHT. 

Court  of  Queen's  Bench,  appeal  si  de, 

Montréal,  9th  March,  lH7l. 

Corain  DuvAL,  C.  J.,  Caron,  J.,  Drummond,  J.,  Badoi.ky,  J., 

MONK,  J. 

James  Martin,  rlufenJant  in  the  Court  below,  appellant,  (ind 
Andrew  F.  Oault  et  ai,  plaintitfs  in  thc  Court  Itulow, 
respondenta 

Held:  1°  Tliat  payment  of  money  sectired  by  aguaranty  is  iiot  to  be 
presunied  to  hâve  been  œade  in  discharge  thereof. 

2"  Tbat  a  guarauty  to  a  certain  8um  |;iven  for  a  tbird  {teraun  is  un- 
certain  and  unliquidated  uniil  the  deficienuy  due  by  tlie  tliird  person 
bas  been  ascertained. 

8°  That  the  composition  discharge  under  thc  Innolvent  Actnf  ]HM, 
S.  C,  ch.  17,  affects  the  inHolvenl  only,  but  does  not  roiieve  outside  par- 
ties, secondarily  liable,  not  parties  to  the  insolvent  proceeding«. 

4"  That  the  guaranty  in  question,  signed  by  one  partner  in  tlie  niime 
of  tiie  flrni,  was  valid  ami  binding. 

5"  Tliat  no  proof  lieing  inade  as  to  the  signature,  and  défendant  not 
liaving  denieu  the  satne  (under  alHdavil),  it  was  lield  to  be  signed  by 
him. 

The  judpftnent  of  the  Superior  Court  was  rendered  at  Mon- 
tréal, the  30th  April,  1S70,  by  His  Honor  Mr  Justice  Toii- 
RANOE,  as  follows  :  "  The  court,  considerinp  that  détendant, 
"  James  Martin,  hath  not,  in  the  ternis  of  the  Code  of  Civil 
"  Procédure,  article  145,  by  atfidavit,  denied  that  he  or  the  def- 
"  endants  signed  the  letter  of  guarantee  ;  considering  thc 
"  se'  n'ai  exceptions  pleaded,  not  proved,  etc.,  condeinns  the 
"  ndant»  jointly  and  severally,  etc.,  to  8*325.95,  etc.,  witli 
'  coi     . 

D.  OiRoUARD,  for  appellant,  contended  that  it  w»vs  elear 
that  tiesuin  of  S337.80  had  been  paid  by  P.  Martin  &  Co.  to 
(Jault  Brothers  &  Ce,  after  the  granting  of  the  letter  of  guu- 
rantee,  and,  according  to  the  pnnciple  of  our  Comnion  Ljiw 
reproduced  in  our  C'ode  [art.  1161],  which  déclares  that  pay- 
ment should  be  applied  on  the  luost  burdensom<;  debt,  the  let- 
ter of  guaraiitee  in  nuestion  is  satistied  and  extinguished  to 
the  extetit  of  the  said  sum  of  8337.80  ;  that  a  debt,  for  which 
security  bas  been  given,  cornes  within  ^he  scope  of  the  .siiid 
article  is  too  clear  to  be  called  in  question  :  it  saftices  to  (|U(ito 
from  2  Pothier,  (Bugnet),  ( )bligation.s,  n*^'  5()7,  Cor.  5,  p.  -M: 
"  L'imputation  se  fait  pluttU  sur  la  dette  pour  laquelle  le  dé- 
biteur avait  donné  des  cautions,  que  sur  celles  qu'il  devait. seul." 
The  appellant  pleaded  specially  the  payment  atul  satisfartinn 
of  the  said  letter  of  guarantee,  and  it  is  HHtonishing  timt  thu 
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Court  below  did  not  notice  the  said  payment,  ami  gave  judg- 
tnent  for  the  rcspondents  for  tlie  full  ainount  claimed.  The 
appellant  conteiids  that  he  was  discharged  froni  ail  liaVtilities 
or  the  firin  of  M.  and  J.  Martin  under  the  said  deed  of  com- 
position. No  comment  is  necessary  to  show  that  appellant  is 
discharged  under  the  deed  of  composition  from  the  payment 
of  the  letter  of  guarantee.  It  seems  clear  that,  when  respon- 
dents  declared  that  "  James  Martin  shall  be  entirely  exone- 
"  rated  and  discharged  from  the  claims  of  the  parties  of  the 
"  tirst  part,  respectively,  against  the  late  tirm  of  M.  an'l  J. 
"  Martin,"  they  shonld  be  held  to  mean  ail  claims  and  causes 
of  indebtedness  against  the  tirm.  Finally,  the  provisions  of 
the  Insolvent  Act  of  1(S64,  S.  C,  ch.  17,  by  which  the  deed 
of  ^  composition  is  governed,  are  conclusive  in  favor  of 
appellant.  A  deed  of  composition  and  d'scharge  has  the  same 
eftect  as  an  ordinary  discharge  obtained  under  the  Act  [sect. 
î),  §  3].  The  consent  in  writing  to  the  discharge  of  an  in- 
solvent "  absolutely  frees  and  discharges  him  from  ail  liabili- 
"  ties  whatsocver,  e.xisting  against  him  and  provable  against 
"  his  estjite,  which  are  mentinned  and  set  forth  in  the  state- 
"  ment  of  his  affairs  annexed  to  the  deed  of  assignment,  or 
"  which  are  shewn  by  any  supplementary  list  of  creditors  fur- 
"  nished  by  the  insolvent,  previous  to  such  discharge,  and  in 
"  time  to  permit  the  creditors  therein  mentioned  obttiining 
"  the  same  dividend  as  other  creditors  upon  his  estate,  or 
"  which  appear  hy  any  claini  subsequerftly  farnished  to  the 
"  ttss^nnee."  As  appellant  has  remarked,  respondents  subse- 
f|uentîy  fyled  a  claim  for  the  letter  of  guarantee,  on  the  8th 
January,  18()9,  that  is,  three  days  before  the  déclaration  of 
the  first  dividend,  six  months  before  the  déclaration  of  the 
second  dividend,  and  one  year  before  the  déclaration  of  the 
last  dividend,  and  five  months  before  the  rélrocensiim  bv  the 
assignée  to  the  insolvent,  Michael  Martin.  The  appellant  also 
rospectfnlly  submits  that,  as  the  grantiug  of  a  letter  of  gua- 
rantee is  not  within  the  ordinary  course  of  business  of  a 
partnership,  he  cannot  be  charged  with  the  sivid  letter  of 
guarantee,  unless  respondents  fully  establish  that  the  same 
was  given  by  himself,  or  witli  his  knowledge,  which  they 
hâve  failed  to  prove. 

John  /  Pehkins,  for  respondents,  argued  :  Appellant  did 
not  deny  me  signature  to  letter  of  guarantee,  as  re(|uire(l  by 
article  145,  Code  de  Procédure.  It  is  therefore  held  to  be  his 
writing.  That  M.  and  J.  Martin  were  satistied  with  the  letter 
i*f  guarantee  is  proven  by  the  fact  of  their  adding  certain 
words  thereto  before  signing  the  same.  No  payments  beyond 
crtMlits  given  in  accounts  and  statements  ai'e  proven,  and 
tlicrt'fore  the  first  plea  of  nppellant  is  wholly  unsupported  by 
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any  évidence  whatever.  The  ^uarantee  was  proinised  by  l)(»tli 
Patrick  Martin  and  Michael  Martin  long  before  it  was  ^ivcn 
respondents.  Bespondenta  hâve  never  coinpounded  for  or  re- 
ceived  aught  un  account  of  balance  due  on  letter  ot'  guarantet'. 
In  his  proceedîngs  in  insolvency  Michael  Martin  Htudiously 
avoided  mcntioning  any  claiin  tliat  inight  arise  tigainst  hiin 
under  the  guarantee  :  An  insolvent  debtor  is  only  diachar^'cd 
froin  such  debts  as  are  made  known  by  him  or  liy  the  claiumnts. 
Were  it  otherwise,  how  would  the  nnnil)er  or  aiiioimt  ro<juirod 
for  composition  be  ever  coinputed  ?  The  Act  of  181)4  is  positive 
upon  this  point.  Never  hâve  respondents  claimed  in  insolvency 
for  aniount  now  sued  and  received  nnything  under  any  sueh 
claini.  The  guarantee  covers  the  amount  due  now,  as  disclosud 
by  the  évidence  tuiduced  and  by  the  terms  of  guarantee  itscif. 
The  appellant  is  not  a  party  to  any  proceedings  in  insolvency 
of  Michael  Martin.  He  is  not  l)Ound  thereby,  and  lias  not  lieon 
discharged  of  this  debt  now  claimed.  By  appellant's  exhibit 
n"  2  the  creditors  (among  other  respondents)  only  conipoun- 
ded  for  und  discharged  Michael  Martin  of  such  daims  as  wcre 
made  known  at  the  time  and  included  in  schedule  attached  to 
such  deed.  In  this  schedule  we  find  the  debt  of  Gault  Brothtrs 
and  Co.,  fixed  at  $3308.69.  l'he  amount  now  claimed  is  not 
included  therein. 

DuuMMOND,  J.,  dissenting,  was  of  opinion  that  the  guaranty 
for  a  particular  purchase  to  the  extent  of  $400  was  discharged 
by  the  payment  of  over  $400  on  that  purjhase  by  P.  Martin 
&  Co.  The  guaranty  was  not  a  contiuning  one,  and  for  $400 
only.  He  would  reverse  judgment  appealed  from  and  disuiiss 
suit  of  respondents. 

Badglev,  J.,  giving  the  Judgment  of  the  Court  :  In  May, 
1807,  the  firm  of  P.  Martin  &  ("o.,  of  St-Placide,  composed  of 
Patrick  Martin  and  J.  Bte.  Decary,  opened  a  crédit  witli 
Gault  Brothers  &  Co.,  of  Montréal,  and  piirchased  froin  tlitiii 
goods  to  the  amount  of  $710.94,  payable  at  the  usual  terms  of 
crédit,  and  for  $400,  of  which  they  were  to  give  the  seiiei-s 
the  guaranty  of  M.  a.id  J.  Martin,  of  Beauharnois,  composed 
of  Michael  and  James  Martin.  The  guarantee  dated  the  27tli 
of  Septeniber  following,  four  months  after  the  purchase,  was 
given  to  Gault  Brothers  about  the  time  of  its  date,  and  was 
in  the  following  ternis:  "  Beauharnois,  27th  September,  1S()7. 
"  Sirs,  we  hereby  agrée  to  guaj'antej  payinent  of  P.  Martin  & 
"  Co's  purchase  from  now  to  the  extent  of  $400,  for  gooils 
"  purchased  by  theni  last  spring.  Yours,  &c.,  M.  and  J.  Mar- 
"  tin."  At  the  date  of  the  guarantee  M.  and  J,  Martin  were  in 
business  connections  to  a  considérable  amount  with  Canlt 
Brothers,  and  their  guarantee  was  at  once  accepted  by  the  lat- 
ter.    In  the  month  of  January,  1808,  the  tirm  of  M.  and  J. 
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Martin  was  dissolved  by  the  retireinent  of  Jamos,  thc  appel- 
larit,  and  the  businesH  was  continuel!  by  Michael  Martin,  in 
hia  own  name,  until  thc  following  28rd  of  June,  186H,  whon 
he  becanie  insolvent,  and,  by  the  opération  of  the  Insolvent 
Act,  ho  assijçned  for  S21,H05,  inchiding  in  liis  pchedule  of  lia- 
l»ilities  his  creditors,  Gault  Brothers,  for  $3,223.67,  as  due  by 
notes,  and  for  which  they  filed  their  claiin  in  due  course  in 
insolvency  which  was  afterwards  duly  allowed,  less  S600. 
for  which  chiiniants  retained  mortgage  security,  but  the  lia- 
bility  upon  thc  guaranty  above  nientioned  was  not  included 
il)  the  schedule  of  creditors.  On  the  IHth  of  July,  \H6H,  Mi- 
chael Martin  the  insolvent,  offered  a  composition  of  6s.  3d.  in 
the  X  to  the  creditors  for  hiniself,  as  an  individual  and  as 
(tite  copartner  of  the  flrrti  of  M.  and  J.  Morfin,  which  was 
<hily  accepted,  and,  in  conséquence,  the  usual  deed  of  insolvent 
composition  was  executed  between  himself  and  his  creditors, 
and  the  composition  was  in  due  coui*se  paid  to  and  received  by 
tlunn,  whereupon  he  was  discharged  from  his  .schedule  liabil- 
ities,  and  his  esfcate  subsequently  returned  into  his  possession. 
At  the  date  of  the  composition  discharge,  the  guaranty  above 
nientioned  was  only  an  indirect  liability  again.st  Michael  and 
James  Martin  for  P.  Martin  k  Co.,  who  were  .still  doing  busi- 
ness, and  who  only  followed  Michael's  example  of  going  into 
insolvency  some  time  after,  namely,  on  the  16th  of  Novem- 
Imm-,  1868,  but  with  a  worthlcss  estate  and  without  offer  of 
composition.  When  P.  Martin  &  Co.  became  insolvent,  the  bal- 
ance in  account  current  due  by  them  tf)  Gault  Bros.,  after  cre- 
iliting  payments  on  account  and  deliiting  and  crerliting  interest 
in  the  usual  mercantile  manner.was  $320.95,  which  at  once  fixed 
the  amount  covered  by  the  guaranty,  and  for  which  this 
action  lias  been  instituted    by  (iault  Bros.,  the  respondents, 

:;!iinst  Michael  Martin  and  James  Martin,  jointly  and  sever- 
ally,  as  an  undischarged  liability  of  their  late  firm  ;  both 
were  brothers  of  Patrick  Mnrtin,  the  Joading  partner  of  the 
insolvent  firm  of  P.  Martin  Si  Co.,  and  doubtless  interosted  in 
their  brothei's  prospects  and  ndvant<age.  Several  pleas  havo 
iti'on  filed  againsttlie  action,  the  principal  of  which  need  only 
lie  noticed  hère.  The  first  of  th(^se  is,  in  effect,  a  plea  of  pay- 
nicnt  by  the  application  of  tho  payments  made  to  Gault  Bros. 
Iiy  P  Martin  &  Co.,  previous  to  their  insolvency,  on  account 
i)f  their  <lebt,  and  which  payments,  amounting  to  more  than 
8-K)0,  it  is  pleaded,discharged  the  guaranty  by  the  mère  eftect 
ot"  the  payments  made.  Now,  this  involves  the  defining  of  a 
{iiiaranty  which  Fell  says  "  is  a  promise  toanswerfor  the  pay- 
iiitnt  of  some  debt,  etc.,  in  case  of  the  failure  of  another  person 
wlio  is  in  the  first  instance  liable  to  such  payment."  Th'î  gun- 

.•aiitv  is  a  collatéral  to  thc  main  (sngagement,  and  as  t    soly 
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observed  in  2  Pardessus,  p.  523,  "  le  cautionnement  d'un  crédit 
diffère  de  celui  d'un  simple  emprunt,"  and  the  différence  in  its 
légal  effect  is  shewn  3  Delvincourt,  252,  and  Savary  Parêv);, 
74  ;  it  is  not  a  merely  légal  suretysliip.  Pitman,  Principal  and 
Surety,  p.  74,  saya  ;  "  A  guarantee  being  a  contract  of  indem- 
nity,  to  make  good  the  default  of  the  partv  for  whom  the 
guarantce  is  given,  is  therefore  not  an  ahsoîute  deht  but  an 
engagement  to  pay  what  shall  be  found  due  from  the  principal 
[necessarily  within  the  amount  limited  by  the  guarantee],  and 
until  that  fact  of  what  shall  be  found  due  is  Icnown,  it  is  in 
the  nature  of  a  daim  for  unliquidated  damages."  4  Esp.  N.  R 
Cases,  207.  Now  the  engagement  of  guaranty  may,  as  hère,  be 
confined  to  a  particular  dealing  or  transaction,  or  it  may  ex- 
tend  to  a  séries  of  dealings.  If  a  single  dealing  or  transaction 
only  is  contemplated,  the  guarantee  is  extinguished  when  or 
ti8  soon  as  the  contemplated  dealing  or  transaction  has  heiui 
com])leted  or  aatififacticm  made  hy  the  princiiHil,  and  at  p.  41, 
Pitman  says:  "Again  the  liability  of  the  guarantor  is  co- 
existent with  that  of  the  principal  upon  the  particular 
transaction  in  regard  to  which  such  liability  is  assumed  ;  " 
thus  extending  to  the  non-satisfaction  of  the  whole  purchase 
within  the  limit  of  the  guaranty.  It  has  been  proved  that  tlic 

Eurchase  remained  unsatisfied  to  the  extent  of  $825.95,  tliu 
alance  of  the  particular  dealing  for  which  the  guarantee  wos 
given,  and  that  balance  so  fixed  constitutes  the  liquidatod  debt 
due  by  the  guarantors.  Assuming  the  above  to  be  established 
and  ronclusive,  the  question  of  the  appropriation  of  pay  ment, 
as  pleaded  hère  in  payment  of  the  guaranty,  is  explained  in 
Plmner  vs  Long,  1  St»irkie  N.  P.  Cases,  p.  153,  being  an  action 
on  a  bond  in  which  there  was  a  surety.  It  was  contended 
that  the  payments  made  by  the  principal  subséquent  to  its 
exécution  ought  to  be  appropriated  to  the  bond  m  favor  of 
the  surety  ;  sed  per  Lord  Ellenborough,  C.  J.  :  "  The  plea  is 
payment,  and  the  question  is  whether  the  payment  was  made 
animo  solvendi.  The  gênerai  rule  is,  that  where  nothing  is 
directed  as  to  the  application,  the  person  who  receives  it  may 
apply  it  ;  in  a  court  of  law  this  cannot  be  considered  a  pay- 
ment in  discharge  of  the  bond,  without  some  circumstances  to 
show  that  it  was  so  intended."  Hère  the  payments  werc  not 
made  or  applied  to  discharge  the  guaranty,  and  the  respon- 
dents'  clerîc  proves  that  the  payments  were  agreed  by  the 
principal,  P.  Martin  &  Co.,  that  they  should  not  aft'ect  tlie 
guaranty  for  the  remaining  balances  after  each  payment.  The 
point  of  the  application  of  payments  in  this  case  will  be  found 
in  Fell  and  also  in  Delvincourt  and  Savary  above  referred  to, 
and  does  not  require  to  be  discussed  hère.    Again,  where  the 

guarantee  is  gênerai  it  is  in  omneni  causant,  as  shown  by 
•elvincourt,  loc  cit.  If  the  guarantors  desired  to  escape  froni 
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the  interest  chargeable  on  the  principal's  purchaac,  thoy  ought 
to  hâve  takcn  tlieir  precautionH  to  protect  tlieinselves  against 
it,  which  they  hâve  not  <lone.  As  to  the  partnei»hip  signature 
to  the  guaranty,  it  is  Huflicient  to  bind  the  partnership  if  un- 
contrathcted.  The  presuniption  of  liability,  according  to  our 
law,  favora  the  liability  or  the  partnership.  It  was  for  tlie 
appel  lant  to  establish  the  fact  that  he,  a»  a  partner  of  the 
tirin,  was  relieved.  He  bas  not  done  ho,  and  it  stands  gcxxl 
against  him.  The  next  plea  to  be  noticed  is  the  avernicnt  of 
the  effect  of  the  insolvent's  discharge,  under  the  deed  of  com- 
position by  Michael,  as  aiso  discharging  James  the  appeUant. 
It  is  ueces^ary  to  observe  that  this  appeal  has  been  instituted 
by  James  only  ;  the  jndgments  appealed  from,  so  far  as 
Michael  is  concerned,  stand  in  fuU  force  by  the  effect  of  his 
iicquiescence,  and  the  only  question  raised  by  this  plea  is 
whether  the  deed  of  composition  between  Michael  and  his 
creditors,  his  paymcnt  of  his  composition  to  his  creditors,  and 
the  conséquent  discharge  in  insolvency  upon  the  deed,  relieved 
and  dischargud  James  from  this  claim,  James  not  being  a  party 
to  Michael's  proceedings  in  insolvency  and  without  privity  to 
this  deed  of  composition  and  discharge.  It  is  proper  to  state 
that  the  liability  of  Michael  and  James  was  several  as  M'ell  as 
joint,  and  as  no  insolvent  proceedings  were  had  by  James, 
and  he  in  no  way  participated  in  the  composition  or  its 
puyment  to  the  creditors,  he  nucessarily  remains  within  the 
exceptive  provision  of  the  4  sub-sec.  of  sec.  9  of  the  Insol- 
vent Law  of  1864:  "A  discharge  under  this  Act  shall  not 
"  operate  any  change  in  the  liability  of  any  person  or  com- 
"  pany  secondarily  liable  for  the  debts  of  the  insolvent,  either 
"  as  drawer  or  indorser,  guarantor,  etc.,  nor  of  any  partner  or 
"  other  person  liable  jointly  and  severally  with  the  insolvent 
"  for  any  debt,  nor  shall  it  affect  any  inortgage,  hypothèque, 
"  lien  or  collatéral  security  held  by  any  creditor  as  security 
"  for  any  debt  thereby  discharged."  Thèse  are  the  words  of  the 
Statute  under  which  James  remains  liable  as  the  undischarged 
(lebtor  upon  this  liability,  and,  therefore,  Michael's  composi- 
tion discharge  is  quite  inoperative  for  the  benefîtof  the  appel- 
Ittut.  It  only  remains  to  add,  as  a  matter  of  procédure,  that, 
if  the  principal  be  insolvent,  as  the  firm  of  P.  Martin  &  Co., 
was,  when  the  debt  in  which  the  guaranty  is  given  becomes 
due,  no  demand  need  be  made  on  the  principal  in  order  to 
bind  the  guarantor,  upon  the  presumption  that  in  such  case  no 
injury  could  be  done  to  the  guarantor  by  want  of  notice. 
Under  thèse  circumstances  the  appeal  must  be  dismissed. 

•ludgment  confirmed,  Mr.  Justice  Drummond  dissentiente. 
(15  J.,  p.  237) 

1).  GiROUARD,  for  appellant. 

John  A.  Perkins,  for  respondents. 
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SECURITT  FOR  COSTS. 

Circuit  Court,  Cowansville,  Srd  Mardi,  1.S71. 

Coram  Ramsay,  A.  J. 

Webster  vs  Philbrick,  and  Wilkie,  opposant,  and  plaintiti" 
contesting. 

Held:  That  the  plaintiff,  residinyç  ont  of  the  Province,  oannot  be  coni- 
pellwl  to  give  seciirity  for  cost.-",  nor  can  liis  attoriiey  ad  /.item  be  com- 
pelled  to  jjroduce  his  power  of  attoriiey  on  an  issue  raised  by  the  plain- 
tif contesting  tbe  opposant's  opposition. 

Per  Curiam  :  This  Is  a  motion  on  the  part  of  opposant  to 
compel  plaintiff  contesting  ihe  opposition  to  give  security  for 
costs  and  to  file  a  po\^<:>r  v>f  attorney  to  his  attorney  ad  (item. 
This  is  really  the  nmtter  iu.  two  motions.  As  to  the  security 
for  costs,  art.  29  C.  C.  provides  that  "  Every  person,  not 
résident  in  T.ower  Cana.-:*.  ,  who  brings  or  institutes  any  ac- 
tion, suit  or  proceeding  m  its  courts,  is  hound  to  give  h)  the 
opposite  part}',  whether  a  subject  of  Her  Majesty  or  not, 
security  for  the  costs  which  may  be  incurred  in  conséquence  of 
such  proceeding."  This  article  is  taken  from  the  41  Geo.  III, 
c.  7,  sec.  2,  which  provides  that  :  "  in  ail  actions,  oppositions 
and  suits  prosecuted  before  the  courts  of  civil  jurisdiction  in 
this  province,  by  p-y  person  or  persons,  residing  witliout  tlie 
province,  whether  such  person  or  persons  be  subjects  of  Her 
Majesty  or  not,  the  défendant  or  défendants,  or  others  con- 
cerned,  may  demand  and  obtain  good  and  sufficient  socui'ity, 
at  the  discrétion  of  the  said  court,  for  payment  of  their  costs, 
in  case  the  plamtiJfH  or  prosecitforfi  should  fail  in  such  their 
said  actions,  oppositions  or  other  suits  ;  and  ail  proceedings 
.shall  be  stayed  and  suspended,  until  such  security  shall  liave 
been  offered  and  received."  The  interprétation  of  this  .section 
gave  rise  to  some  question  (see  Mayer  et  al.  vs  Scott,  and  Heu  n- 
in<f  et  (d.,  tiers  saisis,  4  L.  C.  J.,  p.  40,  (S  R.  J.  R.  Q.,  p.  l.')4: 
Britjhain  v.  McDonald  et  ai,  and  Devlin,  opp.,  10  L.  C.  R., 
p.  452,  8  R.  J.  R.  Q.  p.  460,  and  19  R.  J.  R.  Q.,  p.  407  ;  Hr„U  H 
ai.  vs  Aiistin  and,  Yoiing  et  al.,  5  L  C.  J.,  p.  53,  9  R.  J.  R.  ^)., 
p.  23).  In  the  C.  S.  L.  C.,  cap.  83,  sec.  08,  the  wording  wus 
slightly  altered.  I  only  notice  the  slight  différence  in  tlio 
wordinj;  of  the  statute  of  the  41  Geo.  III,  and  that  of  the 
statute  proclaimed  in  the  24th  of  the  Queen,  to  show  tluit, 
with  the  juri.iprudence  before  them,  and  paying  the  niiruitest 
attention  to  the  phraseology  of  the  law,  the  persons  to  wlioiii 
the  consolidation  of  the  statutes  was  confided  maintained  tlie 
old  wording  in  ail  essentials.  It  may  be  safely  stated  tluit, 
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before  ând  nfter  the  consolidation,  the  jurisprudence  was  uni- 
forin.  with  the  exception  of  the  case  ol"  Mahoney  et  al.  vs 
Tomkins  avd  Geddes,  9  L.  C.  R.,  p.  72, 7  R.  J.  R.  Q.,  p.  112  and 
19  R.  J.  R.  Q.,  p-  408,  which  seems  to  hâve  been  decided  under 
sonie  misapprehension  as  to  the  previous  jurisprudence.  But 
on  the  most  carei'ul  examination  I  can  give  to  the  reported 
cases,  they  seem  to  me,  with  this  exception,  to  indicate  the 
principle  that  the  absentée  plaintift'  should  be  held  to  give 
sccurity  for  costs,  and  not  the  absentée  défendant.  This  too  is 
iii  conformity  with  the  old  law  of  France  :  "  L'étranger  doit 
donner  la  caution  judicatwni  Holvi  ;  au  reste  cette  caution 
n'est  due  par  l'étranger  que  lorsqu'il  est  demandeur,  parce  que 
s'il  comparait  en  jugement  ce  n'est  que  parce  qu'il  est  forcé," 
arrêt  du  13  février  1581  ;  Pothier,  Tr.  des  permvnes,  p.  577. 
The  case  of  Mahoney  et  al.  vs  ToinJcins  and  Geddes  is  further 
overruled  in  the  case  of  Brigham  vs  McDonvell  et  al.,  and 
Devlin  et  al.,  tiers-saisis,  already  cited,  and  in  the  case  of 
Morrill  vs  McDonald  et  al.,  and  Ross  et  al.,  opps.  6  L.  C.  J., 
p.  40.  9  R.  J.  R.  Q.,  p.  491,  and  19  R.  J.  R.  Q.,  p.  407.  I  may 
further  add,  that  the  cases  cited  in  support  of  Mahoney  et  al. 
vs  Tomkins  and  Geddes  do  not  appear  to  me  to  be  incom- 
patible with  a  ruling  différent  from  that  which  obtained  in 
that  case.  In  Benning  vs  The  Rnhher  Co.,  and  Young  et  al., 
7  R.  J.  R.  Q.  pp.  42  et  112,  and  19  R.  J.  R.  Q.,  p.  408,  the  con- 
testation was  not  of  an  opposition  but  of  a  collocation  of  a 
judgment  of  the  court,  and  therefore  it  was  that  Mr.  Justice 
MoNDELET  held  that  as  opposants,  those  contesting  the  col  lo- 
cations were  within  the  41  Geo.  III  (2  L.  C.  J.,  p.  287).  The 
otlier  case  cited  in  Support  of  the  ruling  in  Mahoney  et  al.  vs 
Tomkins  and  Geddes  was  the  case  of  Church  vs  Bosttvick  and 
Wheeler,  7  R.  J.  R.  Q.,  p.  112,  and  19  R.  J.  R.  Q.,  p.  408.  It  is 
not  reported  ;  but  it  is  only  necessary  to  say  that  the  contes- 
tation there  was  the  déclaration  of  a  tiers-saisi,  and  that 
therefore  it  is  similar  to  the  case  of  Mayer  et  al.  vs  Scott,  and 
Bciining  et  al.,  4  L.  C.  J.,  p.  14G,  and  is  not  a  case  in  point. 
But,  on  the  other  hand,  how  can  the  case  of  Mahoney  et  (d. 
vs  Tomkins  and  Geddes  be  reconciled  with  Srott  et  al.  vs 
Aastin  an  i  Young  et  al.,  5  L.  C.  J.,  p.  58,  which  condemn- 
eil  a  non-resideiit  intervening  party  to  give  .security  ?  Who 
is  the  intervenant  in  the  présent  case  !*  Cleai'ly  the  oppo- 
.siint.  If  both  interrenant  and  plaintiff  hâve  to  give  security 
f(ir  costs,  and  the  plaintiff  contesting  is  to  be  held  to  be  plain- 
tiff on  the  contestation,  then  both  opposant  and  contesting 
ptirty  mustgive  security,  which  is  absurd.  I  need  not  combat 
tlif  pretension  that  the  origin  of  the  proceeding  is  the  exécu- 
tion, for  no  one  has  ever  pretended  that  the  plaintiff  executing 
his  judgment  shali  give  security,  although  it  i-^  a  nav,' instance. 
I  liuve  rntered  thua  at  length  into  an  examination  of  thèse 
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cases  on  account  of  the  case  of  Baltzar  et  al.  vs  Gréwinfj,  and 
Hutchinson  et  al,  19  R.  J.  Q.  K,  p.  407,  which,  rejecting  the 
rulinw  in  MorrilL  vs  McDonald  et  al.,  and  Ross  et  al.,  and  of 
Brighatn  vs  McDonvell  et  al.  and  Devlin,  confirms  the  rulinf' 
in  Mahoney  et  al.  vs  Tomkins  and  Geddes  et  al.  This  décision 
seems  to  hâve  been  to  sorne  extent  influenced  by  tlie  teritia  of 
the  C.  C,  art.  29,  which  it  becomes  therefore  important  to  exa- 
mina. The  act  respecting  the  codification  of  the  iawsof  Lower 
Canada,  relative  to  civil  matters  and  procédure,  cap.  2,  sec.  1.5, 
C.  S.  L.  C,  provides  that  "  the  said  Codes  shall  be  frained  in 
the  french  and  english  languages,  and  the  two  texts,  when 
printed,  shall  stand  sideby  side."  Notwithstanding  this  décla- 
ration of  equality  of  "  the  two  texts,"  it  is  évident  that  one 
text  must  necessaril}'  be  the  original  ;  and,  as  a  fact,  article 
29  of  C.  C.  was  drafted  in  frencli.  In  addition  to  this,  the  last 
article  of  the  C.  C.  (2615)  déclares  that  "  if  in  any  article  in 
this  code,  founded  in  the  laws  existing  at  the  time  of  its  pro- 
mulgation, there  be  a  différence  between  the  english  and 
french  texts,  tV>-A,t  version  shall  prevail  which  is  most  consis- 
tent with  the  provisions  of  the  existing  laws  on  which  the 
article  is  founded."  Now,  on  looking  at  the  article  29,  it  will 
be  seen  that  it  purports  to  be  old  law,  that  is,  the  law  of  41 
Geo.  III,  which  is,  in  its  turn,  an  adoption  of  the  law  as 
explained  by  Pothier.  On  referring  to  the  french  version  of 
art.  29,  it  will  be  seen  that  there  is  a  différence  in  the  two 
texts.  The  english  text  says  :  "  who  brings  or  institutes  any 
action,  suit  or  proceeding  in  its  courts,"  etc.  ;  the  french  ver- 
sion says  :  "  qui  y  porte,  intente  ou  poursuit  une  action,  ins- 
tance ou  procès,"  etc.  The  translation  of  procès  by  the  word 
proceeding  is  glaringly  inexact.  A  contestation  of  an  opposi- 
tion is  a  proceeding,  but  it  certainly  is  not  a  procès.  The 
french  text  being  the  original,  and  above  ail  the  most  con.sis- 
tent  with  the  law  existing  at  the  tiuie  of  the  promulgation  of 
the  code,  I  must  be  bound  by  it.  But  really  the  différence  of 
opinion  seems  to  be  as  to  which  is  plaintiff — the  opposant  or 
the  contesting  party.  On  this  point  I  cannot  understand  there 
being  a  doubt.  A  fair  test  is  to  ask  :  "  Who  has  the  right  to 
begin  and  to  reply  ?  "  Evidently  the  opposant.  He  is  there- 
fore plaintiff  and  cannot  bave  security  from  the  plaintiff  con- 
testing the  opposition.  While  on  art.  29,  it  may  be  a  niatter 
of  curiosity  to  know  that  the  words  in  the  original  dnift 
wore  "  partie  attaquée  ou  poursuivie,"  but  that  the  précaution 
of  using  this  circumlocution  became  unnecessary  fio;ii  the 
careful  wording  of  v/hat  précèdes.  As  contestant  is  not  plain- 
tiff, he  is  not  obliged  to  produce  any  power  of  attorney.  TIh- 
motion  is,  therefore,  dismis-sed  with  costs.  (15  ./.,  p.  242) 

Ernest  Racicot,  for  opposant. 

O'Halloran  and  Mitchell,  for  plaintiff  contesting. 
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VENTE.— OARAHTIE. 

Cou  11  DU  Banc  de  la  Reine,  en  appel, 

Montréal,  9  juin  1868. 

Coram  Duval,  J.,  Aylwin,  J.,  Caron,  J.,  Badgley,  J., 
Drummond,  j. 

Lalonde  vs  Cholette. 

Jugé:  Que  la  convention  de  fournir  une  quantité  dw  metVfeur  W^  «/ui 
poussera  sur  la  terre  donnée  oblige  le  donataire  à  fournir  du  bon  blé  :  hI 
celui  que  la  terre  a  produit  n'est  pas  bon,  le  donataire  devra  en  acheter. 

Le  Juge  Caron,  dissentiens  :  L'appelant  a  donné  une  terre 
à  son  fils,  à  la  charge  d'une  rente  viagère,  dans  laquelle  est 
comprise  une  quantité  de  40  minots  de  blé  du  meilleur  que  la 
terre  produira,  déduction  faite  du  blé  nécessaire  à  la  semence. 
L'intimé  a  acheté  cette  terre  du  tils  du  donataire,  et  s'est  obli- 
gé à  la  prestation  de  cette  rente.  Une  difficulté  est  survenue 
entre  le  rentier  et  l'acquéreur,  à  propos  de  la  dernière  année 
de  la  rente  de  blé.  L'intimé  a  offert  les  40  minots  de  blé,  mais 
le  rentier  les  a  refusés,  parce  qu'ils  n'étaient  pas  convenables, 
et  il  a  pris  la  présente  action  hypothécaire.  Il  est  prouvé  que 
le  blé  offert  était  mauvais,  de  sorte  que,  si  nous  avions  à  juger 
sur  la  cause  ordinaire  de  fournir  du  blé  loyal  et  rtiarchand, 
l'intimé  serait  en  défaut.  Mais  l'acte  exige  seulement  que  le 
blé  sera  le  meilleur  que  la  terre  produira,  et  il  est  en  preuve 
que  c'était  le  meilleur  de  la  récolte,  à  l'exception  de  20  minots 
dont  12  ont  été  réservés  pour  la  semence,  et  6  sont  compris 
dans  les  offres.  Je  trouve  donc  que  les  offres  étaient  valables, 
et  que  l'appelant  avait  tort  de  se  plaindre.  Le  blé  était  mau- 
vais, mais  il  avait  été  préparé  avec  soin,  et  criblé  deux  fois  : 
de  plus,  l'année  était  mauvaise,  et  le  grain  n'était  beau  nulle 
part.  Suivant  moi,  l'action  devrait  être  déboutée. 

Le  Juge  Badgley  :  Le  donateur  s'était  réservé  une  rente 
de  blé,  afin  d'avoir  du  pain  pour  vivre,  et,  lorsqu'il  a  stipulé 
que  ce  serait  le  meilleur  que  la  terre  produirait,  il  entendait 
qu'il  fût  propre  à  faire  du  pain,  tandis  que  celui  offert  n'était 
pas  convenable  pour  cela.  Au  lieu  de  semer  de  l'avoine  et 
d'autres  grains,  l'intiiiié  devait  semer  du  blé  et  du  bon  blé. 
S'il  sème  du  bon  blé,  il  en  récoltera  du  bon,  et,  s'il  en  sème  du 
mauvais,  il  en  achètera,  pour  payer  sa  rente.  Nous  infirmons 
donc  le  jugement  de  la  Cour  Inférieure,  avec  dépens.  (1  R.L., 
p.  700) 

BoNDY  et  Fauteux,  pour  l'appelant. 

DoUTRE  et  DouTRE,  pour  l'intimé. 
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VALEUR  DES  SERVICES  DE  MEDECIN. 

Cour  du  Banc  de  la  Reine,  en  appel, 

Montréal,  9  juin  18G8. 

Coran»  DuvAL,  Aylwin,  Caron,  Badgley,  Druaimond,  JJ. 

Boucher  et  al.  et  Duhault. 

Jugé  :  Que  la  réclamation  du  médecin,  pour  services  professionnels, 
doit  se  taxer  sur  la  valeur  réelle  des  services  rendus,  et  que  la  préten- 
tion de  l'élever  suivant  la  fortune  du  patient  est  imnnorale. 

Le  Juge  Badgley  :  L'intimé,  médecin,  a  poursuivi  les  héritiers 
de  Boucher,  pour  services  i  endus  à  ce  dernier.  Il  n'y  a  dans  cette 
cause  qu'une  qu(;stion  de  preuve.  Par  la  loi,  le  médecin  a  droit 
d'offrir  son  serment  pourétablir  la  nature  et  ladurée  des  services 
rendus  durant  l'année  de  la  poursuite  (art.  2260,  §  7,  Code 
Civil),  mais  ce  serment  n'établit  pas  la  valeur  de  ces  services, 
et  il  faut  établir  cette  valeur,  comme  dans  tous  les  autres  cas. 
Ici  la  preuve  est  contradictoire.  Certains  médecins  apprécient 
cette  valeur  d'après  un  tarif  qui  n'est  pas  produit,  et  d'après 
le  principe  immoral  que  le  médecin  ne  doit  pas  être  paj'é  sui- 
vant la  nature  des  services  donnés  et  le  temps  qu'il  y  a  con- 
sacré, mais  suivant  la  richesse  du  patient,  ne  laissant  ainsi 
aucune  limite  possible  au  prix  (ju'il  en  réclamera.  En  réduisant 
le  prix  des  visites  d'un  tiers,  des  deux  tiers,  et  même  à  dix 
chelins,  l'intimé  sera  suffisamment  rétribué,  suivant  les  témoins 
de  la  défense.  D'après  cette  échelle,  le  plus  que  nous  puissions 
accorder  est  £150,  au  lieu  de  £500  accordés  par  la  Cour  Infé- 
rieure :  sur  cette  somme  de  £150,  il  faut  déduire  £22  payés 
par  Boucher,  £30  dus  à  la  succession,  et  quelques  autres  items 
qui  réduisent  le  compte  à  £89  9s.  6d.,  pour  laquelle  scmine 
nous  accordons  jugement,  avec  les  dépens  de  la  Cour  Supé- 
rieure, pour  una  action  de  ce  montrant  contre  les  appelants,  et 
ceux  lie  cette  cour  contre  l'intimé.  (1  R.  L.,  p.  702) 

MM.  Senkcal  et  Ryan,  pour  les  appelants. 

L'HoNoRAHLE  A.-A.  DoRiON,  Conseil, 

E.-U.  PiCHÉ,  C.  R.,  pour  l'intimé. 
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CREANCIERS  C01IDITI0NlfELS.-ACTE8  CONSERVATOIRES. 

Cour  de  Révision,  Montréal,  80  mai  1868. 
Corani  Mondelet,  Berihelot,  Monk,  JJ. 

Kol'SSELLE  VS  PrIMEAU. 

Jugé  :  1"  Qu'un  créancier  éventuel  ou  conditionnel  a  droit  de  faire 
tous  les  actes  conservatuires  nécessaires  pour  s'assurer  le  paiement  de 
sa  dette. 

'2"  Que  pour  (!eia  il  peut  refuser  de  payer  et  garder  entre  ses  mains 
loute  somme  d'argent  «>•  il  doit  à  celui  dont  il  est  le  créancier  éventuel, 
si  celui-ci  est  insolvable. 

Le  juge  Mondelet  :    La  demanderesse  .s  étant  pourvue  en 
Cour  Supérieure,  dans  le  district  de  Montréal,  pour  le  recou- 
vrement tle  $465,  montant  d  une  tiVjligation  à  elle  consentie 
pur  le  défendeur  lu  12  mai  1864,  le  défendeur  plaida,  par  une 
exception  péremptoire,  (jue  Marc-Ant(jine    Primeau,  par  son 
testament  du  11  octobre  1856,  institua  la  demanderesse,  son 
épouse,  sa  légataire  universelle  en  usufruit,  avec  charge  de  re- 
mettre les  biens  à  leurs  enfants,  et,  à  défau^^  d'enfants,  à  ses 
héritiers    légaux  ;   qu'après   la    mort   d'Antoine    Primeau,  la 
demanderesse  accepta  le  legs  en  question,  et  prit  possession 
(les  biens  de  son  mari,  do'^*^  la  valeur,  après  l'^s  dettes  payées, 
était  de  £10,000.  Le  défendeur  allègue,  de  pins,  tjue  la  deman- 
fieresse,  par  sa  fraude,  a  rendu  cette  succession  notoirement 
insolvable,  en  laissant  vendre  les  propriétés  à  vil  prix,  et  dé- 
tournant à  son  profit  personnel  les  biens  du  défunt,  et,  qu'au 
pivjudice  de  la  succession,  elle  s'est  fait  passer,  par  le  défen- 
deur, l'obligation  sur  latjuelle  elle  fonde  son  action,  tandis  que 
Cette  dette  appartient  à  la  succession  de  son  mari.   La  défense 
continue  d'alléguer  que  le  défendeur  est  en  droit  de  retenir  le 
montant  réclamé  par  cette  action,  pour  se  garantir  d'éviction, 
à  raison  d'une  hypothèque  de  £2,500  dont  est  grevée  envers 
Ellice  une  propriété  que  Marc-Antoine  Primeau  lui  donna  en 
liS58,  par  acte  de  donation  rémunératoire,  avec  garantie  ;  (^u'il 
a,  à  cet  égard,  proteste  la  demanderesse,  et  il  conclut  à  ce  (jue 
la  demanderesse  soit  tenue  de  faire  disparaître  ladite  hypo- 
thè(iue  des  livres  du  registrateur,  avant  (|u'il  soit  tenu  de  payer 
le  montant  réclamé,  à  moins  qu'elle  ne  donne  bonnes  cautions 
sur  propriétés  mobilières,  contre  toute  éviction  résultant  de 
l'hypothèque  envers  Ellice.    La   demanderesse   rencontra  ce 
plaidoyer  par  une  réponse  en  droit,  prétendant  qu'il  n'y  avait 
aucune  connexité  entre  la  créance  réclamée  et  l'hypothèque  à 
l'égard  de  laquelle  le  défendeur  demandait  un  cautionnement, 
et  que  l'existence  de  cette  hypothèque  ne  pouvait  empêcher 
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la  demanderesse  de  recouvrer  le  montant  de  son  obligation  ; 
que  ce  n'était  pas  un  cas  où  l'on  pût  demander  nn  cautionne- 
ment. Le  15  novembre  1866,  la  cour,  Johnson,  juge,  a  main- 
tenu la  réponse  en  droit,  et  a  rejeté  l'excepticn  du  défendeur. 
C'est  de  ce  jugement  qu'appel  est  interjaté.  Il  me  semble  que 
la  cour  aurait  dû,  pour  le  njoins,  ordonner  la  preuve  avant  de 
faire  droit  au  mérite,  et  s'assurer  si  les  griefs  du  défendeur 
sont  réels.  En  effet,  si  la  demanderesse  s'est  frauduleusement 
fait  consentir  par  le  défendeur  l'obligation,  à  elle  personnelle- 
ment, pour  dettes  dues  à  la  succession  dont  elle  est  légataire 
usufruitière,  et  qu'elle  ait  rendu  insolvable  cette  succession, 
laissant  le  défendeur  sans  aucun  moyen  de  se  faire  garantir 
et  indemniser  par  cette  succession,  à  raison  de  l'hypothèque 
dont  il  allègue  que  la  propriété  donnée,  avec  garantie,  par 
Marc-Antoine  Primeau,  est  grevée,  il  doit  être  en  droit,  pour 
sa  protection,  de  retenir  entre  ses  mains  cette  modique  somme 
de  S465,  qui  n'est  qu'une  bien  minime  indeumité  pour  le 
trouble  auquel  le  défendeur  est  exposé,  à  raison  de  l'hypo- 
thèque de  £2,500  envers  Ellice.  La  demanderesse  est  en  droit, 
ou  de  faire  radier  l'hypothèque  des  livres  du  registrateur,  ou 
de  donner  bunnea  et  suffisantes  cautions,  suivant  que  le  dé- 
fendeur le  demande.  Nous  sommes  donc  d'avis  d'infirmer  le 
jugement  simplement,  et  d'ordonner  avant  faire  droit,  (|ue  les 
parties  procèdent  à  la  preuve  et  au  mérite.  Jugement  infirmé 
avec  dépens.  (1  R.  L.,  p.  703) 

Leblanc  et  Cassidy,  pour  la  demanderesse. 

Barnard  et  Pagnuelo,  pour  le  défendeur. 
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LETTRE  DE  GARANTIE. -UPUTATION. 

Cour  du  Banc  de  la  Reine,  en  appel, 

Montréal,  9  juin  1N(W. 

Coram  Du  VAL,  Aylwin,  Caron,  Badgley  et  Drummond,  JJ. 
Henault  et  Thomas  et  al. 

Jvgê:  ï°  Qu'un  cautionnement  par /e«re  rfe  ^ar«r)</>,  pour  (les avances 
à  l'aire  par  une  maison  de  commerce  à  un  marchand,  cesse  d'avoir  effet 
du  jour  qu'un  membre  de  la  maison  de  commerce  qui  fait  les  avances 
se  relire  <lo  la  société,  quand  même  ce  membre  consentirait  à  figurer 
dans  la  raison  sociale. 

2"  Que  les  reçus  donnés  au  débiteur  -«itrès  cette  époque  au  nom  de 
l'ancienne  maison  de  commerce,  qui  est  encore  celui  de  la  nouvelle,  ne 
s'imputeront  pas  sur  les  avances  faites  wu- «sHé-ci,  mais  sur  celles  ^n- 
ranties  par  le  cautionnement.       ; 

Le  juge  en  chef  Duval,  dissident  :    En  1865,  l'appelant  se 
porta  caution,  par  une  lettre  de  garantie,  jusqu'au  montant  do 
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£200,  envers  Masson,  Thomas,  Bruyère  et  Cie,  pour  les  avan- 
ces qu'ils  feraient  à  Lalonde.    Le  23  mai  de  cette  année,  Mas- 
son se  retira  des  affaires,  mais  il  fut  stipulé  dans  l'acte  que  les 
îiutres  associés  continueraient  le  commerce  sous  la  même  raison 
sociale  jusqu'au  mois  de  novembre  suivant.  Des  avances  furent 
faites  à  Lalonde,  avant  et  depuis  le  mois  de  mai  jusqu'au  mois 
(le  novembre.   Lorsqu'on  régla  alors  le  compte,  Lalonde  se  trou- 
va débiteur  d'une  somme  excédant  les  £200  garantis,  qu'il  ne 
put  payer.  L'appelant  donna  alors  son  billet  pour  ce  montant, 
et  l'action  a  été  portée  en  recouvrement  de  la  valeur  du  billet. 
Hénault  plaida  qu'il  avait  donné  ce  billet  par  surprise,  3e 
croyant  faussement  obligé  au  paiement  ;  il  ne  s'était  engagé 
qu'envers  la  société  Masson,  Thomas,  Bruyère  et  Cie,  laquelle 
avait  été  dissoute  le  23  mai  1865,  et  son  cautionnement  ne 
pouvait  se  continuer  en  faveur  de  la  nouvelle  société.  Quant 
aux  avances  faites  par  Masson,  Thomas,  Bruyère  et  Cie,  avant 
le  23  mai,  elles  avaient  été  payées  par  Lalonde,  ainsi  que  le 
constatait  le  njontant  des  reçus  donnés  postérieurement  à  cette 
ilate.    Masson  ne  pouvait,  en  prêtant  .son  nom  à  ses  associés, 
obliger  l'appelant  envers  ceux-ci  dont  il  n'avait  pas  garanti 
les  avances.  Thomas  était  sous  une  fausse  impression  quant  à 
la  nature  do  la  lettre  de  garantie  ;  il  a  cru  qu'elle  couvrait  les 
avances  postérieures  à  la  dissolution,  vu  que  les  affaires  ont 
continué  de  se  faire  sous  l'ancien  nom  ;  mais  c'était  une  erreur, 
et  je  concours,  sur  ce  point,  dans  l'opinion  de  la  majorité  de  la 
cour.    Je  diffère  d'opinion  sur  la  question  de  l'imputation  des 
reçus  que  les  intimés  ont  donnés  à  Lalonde,  après  cette  époi|ue, 
et  alors  qu'ils  continuaient  à  lui  vendre;  les  rjçu-i  devraient 
être  considérés  donnés  en  paiement  de  la  nouvelle  dette,  car  il 
tie  serait  pas  juste  d'admettre  la  dissolution  de  la  société  pour 
ce  qui  est  favorable  à  l'appelant,  et  de  la  rejeter  pour  ce  qui 
lui  est  contraire.    Il  faudrait  clore  le  compte,  pour  le  débit  et 
le  crédit,  au  23  inai.  Or,  à  cette  épocjue,  il  était  dû  une  somme 
approchant  le  montant  du  cautionnement  et,  pour  cette  raison, 
Hénault  devait  être  condamné  à  payer  le  billet  qu'il  a  donné. 
Le  juge  Caron,  dissident,  dit  :  <\\i'i\  adopte  les  vues  du  juge 
en  chef  sur  la  seconde  question,  mais,  quant  à  la  première,  il 
irait  plus  loin.    Je  crois,  dit-il,  que  la  dissolution  de  la  société 
n'a  réellement  eu  lieu,  vis-à-vis  des  tiers,  qu'en  novembre  1865. 
Jusqu'alors,  les  tiers  avaient  un  recours  contre  tous  les  mem- 
bres de  l'ancienne  société,  par  le  fait  que  leurs  noms  apparais- 
saient dans  la  raison  sociale  ;  par  conséquent,  tous  ces  associés 
devraient  avoir  le  droit  de  considérer  la  société  dissoute,  vis- 
à-vis  des  tiers,  et  de  l'appelant,  que  du  jour  que  le  nom  de 
Masson  a  disparu.   D'où  il  faudrait  continuer  le  compte  jus- 
qu'au 30  novembre  1865.  Par  ce  moyen,  Hénault  devrait  payer 
les  £200  garanti*,  car  Lalonde  devait  à  cette  époque  près  de 
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£300.  Ou  bien,  adopter  la  voie  indiquée  par  l'honorable  juj,'e 
en  chef,  de  clore  le  compte  le  23  mai,  et,  dans  ce  cas,  l'appelant 
devrait  payer  £180,  balance  alors  due  :  ce  qui  nous  conduirait 
à  un  résultat  à  peu  près  identique. 

Le  juge  Badulev  dit:  Que  la  société  a  été  dissoute,  de  fait, 
à  l'égard  de  l'appelant,  le  23  mai  1865.  et  le  cautionnement  de 
celui-ci  ne  pouvait  se  continuer  au-delà.  Quant  aux  paiements 
faits,  ils  doivent  s'imputer  sur  la  dette  continuée,  parce  qu'elle 
est  la  plus  ancienne,  et  les  reçus  sont  donnés  au  nom  de  Massou, 
Thomas,  Bruyère  et  Cie  :  or,  ces  paiements  éteignent  toute  la 
dette  continuée.  C'est  ce  que  déclare  le  jugement  de  cette  cour, 
huiuelle  considère  le  billet  produit  coukuie  doimé  par  erreur, 
sans  valeur,  et  sur  de  fausses  représentations.  Le  jugement  de 
la  cour  inférieure  est  infirmé,  avec  dépens,  et  l'action  des  inti- 
més déboutée. 

Les  juges  DuvAL  et  Cahon  dissidents.  (1  R.  L.,  p.  706) 

Leblanc  et  Ca.s.sidy,  pour  l'appelant. 

R.  et  G.  Lafj.amme,  pour  les  intimés. 


MANDAT. 

Couii  DU  Banc  de  la  Reine,  en  Appel, 

Montréal,  9  juin  18(iN. 

Coram  Duval,  Aylwin,  Cahon  Badgley  et  Dkummond,  JJ. 

DunRULE  et  Lafontaine. 

Jugé:  Que  l'appelant,  ayant  obtenu  une  promesse  de  vente  de  l'a^'ont 
publiquement  reconnu  d'une  compa}?nie  faisant  le  commerce  de  pro- 
priétés immobilières,  et  ayant  pris  poï'Session  du  terrain,  ne  peut  tire 
dépossédé  par  cette  compagnie,  sans  aucune  raison  valable. 

Le  juge  Badgley  dissident:  Lafontaine,  l'intimé,  a  acheté 
une  terre,  en  vertu  d'un  bon  titre,  de  la  compagnie  "  British 
American  Land  Co.,"  et  il  poursuit  l'appelant  au  pétitoire, 
pour  le  faire  déguerpir.  Celui-ci  dit  qu'il  possède  en  vertu 
d'une  promesse  de  vente  que  lui  a  consentie  Stephens,  l'agent 
de  la  compagnie,  à  Sherbrooke,  après  (ju'il  eut,  suivant  l'usage 
établi,  fait  une  demande  par  écrit  et  déposé  la  somme  de  S40. 
D'après  cette  promesse,  la  compagnie  s'est  engagée  à  lui  don- 
ner un  acte  de  vente,  lorsque  l'appelant  aurait  fait  un  cei'tîiiii 
nombre  de  paiements,  et  défriché  une  certaine  étendue  de 
terre.  Lafontaine  prétend  que  cette  promesse  de  vente  ne  vaut 
rien,  parce  qu'elle  a  été  transmise  au  bureau  central  de  la 
compagnie  qui  ne  l'a  pas  agréée,  et  c'est  plus  tard  qu'il  a  hii- 
niême  acheté.  Dans  l'intervalle,  Dubrule  avait  pris  possession 
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(le  la  terre  sur  laquelle  il  a  fait  des  améliorations  jusqu'au 
montant  de  S105,  ainsi  que  le  constatent  les  experts.  Je  con- 
sidère que  l'appelant  n'a  fait  aucune  preuve  du  titre  qu'il  in- 
vot|ue  :  il  ne  produit  pas  sa  demande  à  la  compagnie  dont 
Stephens  seul  constate  l'existence  ;  il  n'a  pas  produit  les  pou- 
voirs de  Stephens  de  représenter  la  compagnie,  et  une  preuve 
verbale  ne  peut  suffire  pour  dépouiller  quelqu'un  de  sa  pro- 
priété. Quant  au  dépôt  de  $40,  il  ne  signifie  rien,  et  il  se  le  fera 
remettre.  Dubrule  a  pris  possession  trop  tôt,  et  il  devrait  être 
condamné  à  l'abandonner.  Je  ne  concours  donc  paa  dans  le 
jugement  de  cette  cause. 

Le  juge  en  chef  DuvAL:  Le  demandeur  Lafontaine  n'est  ici 
qu'un  homme  de  paille,  qui  représente  la  compagnie,  et  cette 
action  ne  fait  pas  honneur  à  celle-ci.  Tous  les  laits  se  rappor- 
tant à  la  vente  faite  à  Dubrule  sont  clairement  prouvés. 
Stephens  lui-même,  l'agent  publiquement  autorisé  de  la  com- 
pagnie, l'a  mis  en  possession  du  terrain  ;  il  a  reçu  le  dépôt,  mais, 
plus  tard,  il  s'est  découvert  une  mine  sur  la  terre  vendue  ;  la 
compagnie  se  mit  alors  en  frais  de  trouver  des  exceptions  à  la 
forme  au  titre  de  Dubrule.  Jusque  là,  on  n'avait  jamais  mis 
en  doute  l'autorité  de  Stephens,  qui,  depuis  longtemps,  ven- 
dait les  terres  de  la  compagnie,  mais  on  a  cru  à  propos  de  le 
faii'e  dans  le  cas  actuel.  Croit-on  que,  si  Lafontaine  réussissait 
à  faire  déposséder  Dubrule,  il  aurait  la  terre  pour  lui-même, 
en  vertu  du  titre  d'acquisition  qu'il  produit  ?  Il  est  évident 
que  non.  Lafontaine  n'est  que  l'homme  de  paille  de  la  compa- 
gnie qui  se  sert  de  lui  pour  déposséder  Dubrule.  Si  le  droit  et 
la  justice  doivent  prévaloir  dans  nos  cours  de  justice,  cette 
action  doit  être  déboutée.  D'ailleurs,  Lafontaine  n'a  jamais  eu 
la  possession  du  terrain  en  question,  et  il  ne  pouvait  prendre 
une  action  pétitoire  contre  Dubrule  qui  détient  la  propriété. 

Jugement  infirmé,  et  action  déboutée,  avec  dépens;  le  juge 
Badgley,  disaident  (1  R.  L.,  p.  709) 

Cartier,  Pominville  et  Betournay,  pour  l'appelant. 

R.  et  G.  Laflamme,  pour  l'intimé. 
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BOBNAOE.-PRE80IUFTI0H. 

Couu  DU  Banc  ue  la  Reine,  en  appel, 

Montréal,  9  juin  1<S6S. 

Curain  :  Duval,  Aylwiin,  Cauon,  Bauoley  et  Drummond,  J.J. 

Ricard  vk  La  Faurk^ije  de  SainteJeanne-de-Cmantal. 

Jugé:  Que  le  bornage  demandé  aura  lieu  Muivant  les  clôtures  et  tm- 
vaux  actuels,  lorsqu'ils  existent  depuis  lu  temps  requi»  pour  acquérir, 
par  la  prescription,  le  fonds  sur  lequel  ils  sont  construits. 

Per  Cuhiam  :  Le  Juge  en  chef  DuVAL  «lit:  Je  regrette  de 
voir  une  telle  action  intentée,  c'est  une  véritable  chicaiu!  de 
village  ;  la  fabrique  ne  donnerait  pas  $5  pour  le  terrain  (ju'elle 
réclame  ;  elle  sert  ici  de  prête-nom  à  un  ou  deux  niarguilliens 
qui  ont  voulu  exercer  une  vengeance  contre  leur  curé,  et  le 
forcer  à  couper  quelques  arbres  de  son  verger.  L'action  est  en 
bornage  :  le  curé  plaide  que  la  clôture  existe  au  même  endroit 
depuis  plus  de  quarante  ans,  et  il  a  prouvé  ce  fait.  Nou.s  in- 
firmons donc  le  jugement  de  la  cour  inférieure,  et  ordonnons 
que  la  ligne  sera  tirée  en  suivant  la  ligne  de  division  actuelle, 
et  les  clôtures  maintenant  entre  les  héritages  des  parties.  (1  R. 
L,  p.  713) 

DoRiON,  DoRioN  et  Geoffrion,  pour  l'appelant. 

OuiMET  et  MoREAU,  pour  l'intimée. 


RIVIERES  NAVIGABLES  ET  FL0TTABI.E8. 

Couu  Supérieure,  Trois-Rivières. 
Coram  Poletïe,  J. 
George  Béliveau  et  ai.  vs  Marie-Louise  Levasseuu  et  vir. 

Jugé:  1"  Que  les  rivières  navigables  et  flottables  appartiennent  au 
domaine  public,  et,  comme  telles,  ne  peuvent  servir  à  un  usage  privé,  do 
manière  à  gêner  l'usage  public. 

2°  Que  personne  n'a  le  droit  de  faire  des  constructions  sur  les  rivières 
navigables  et  flottables, sans  l'autorisation  de  l'autorité  compétente;  que 
telles  constructions  ne  sont  permises  de  droit  que  sur  des  cours  d'eau 
(^ui  ne  sont  pas  navigables  et  flottables. 

3"  Que  même  lorsqu'elles  sont  faites  sur  autorisation  légale,  les  cons- 
tructions sur  les  rivières  navigables  et  flottables  ne  doivent  pas  gêner  la 
navigation  ou  le  flottage  sur  ces  rivières. 

4°  Que,  dans  l'espèce,  les  demandeurs  ne  peuvent  obtenir  des  dom- 
mages causés  à  leurs  constructions  par  le  flottage  des  bois  de  la  défen- 
deresse, vu  que  ces  constructions  étaient  faites  sur  une  rivière  navigable 
et  flottable. 


DE    LA    PROVINCE   DE   QUÉBEC. 


469 


ksEUR  et  vu: 


L'Honorable  Ju^e   Poletpe  :   Les  Jeinandeiirs  réclament 
!*350  rie  (lommaj^es  qu'ils  disent  que  la  défenderesse  leur  a 
causes,  en  mai  IHitT,  en  laissant,  par  maladresse  ou  néglijjence, 
accumuler  sur  la  chaussée  de  leur    moulin,  dans  la  rivière 
Blanche,    canton  d'Aston,   une   grande    quantité   de   hillots 
(|u'elle  faisait  descendre  dans  cette  rivière,  lesquels  furent  pré- 
cipités violemment,  et  en  grande  quantité  à  la  fois,  sur  le  gla- 
cis dont  ils  brisèrent  et  emportèrent,  dans  leur  chute,  une 
grande  partie,  ainsi  (pie  de  la  chaussée,  faisant  une  cavité  au 
Itas  du  glacis  de  25  pieds  sur  50,  et  d'environ  10  pieds  de  pro- 
fondeur.   La  défenderesse  rencontre  cette  demande  par  u"e 
exception,  par  laquelle  elle  plaide  :  1"  Que  son  bois  a  été  des- 
cendu avec  toute  la  diligence  et  la  prudence  possibles,  et  en  la 
manière  accoutumée  ;  ()ue,  si  la  chaussée  a  été  brisée  ou  endom- 
magée, ce  n'est  dû  à  aucune  faute  ou  négligence  de  sa  part, 
mais  plutôt  à  la  force  majeure  causée  par  une  crue  extraordi- 
naire d'eau  survenue  alors,  et  qui  a  pu  occasionner  des  dom- 
mages dont,  cependant,  elle  n'est  pas  responsable  ;  2'"  Que  la 
rivière  Blanche  en  question  est  flottable,  et  qu'on  y  descend  du 
bois  de  commerce  depuis  25  atu  passés  ;  3"  Que  les  drman- 
deurs  n'ont  aucun  droit  de  barrer  la  rivière,  de  manière  à  gêner 
la  descente  des  bois,  ou  .i  les  faire  amonceler;  qu'il  était  de 
leur  devoir  d'empêcher  l'accumulation  sur  leur  chaussée,  et 
(|ue,  si  la  chaussée  a  été  endommagée  par  cette  accumulation, 
c'est  dû  à  leur  propre  négligence.    Il  est  bien  établi,  1"  que 
cette  rivière  Blanche  est  flottable,  et  qu'on  y  descend  des  bois 
depuis  bien  des  années  ;  2''^  que  les  demandeurs  y  ont  un  mou- 
lin à  scie,  avec  une  chaussée  qui  traverse  cette  rivière,  un  gla- 
cis au  bas,  et  une  glissoire  pour  faire  .sortir  et  passer  le  bois  de 
la  chaussée,  d'environ  13  pieds  de  large;  3"  que, dans  le  prin- 
temps  de  1867,  la  défenderesse  a  fait  descendre  une  assez 
grande  quantité  de  billots  dans  cette  rivière  ;  4*^  que  ces  bil- 
lots .sont  passés  dans  cette  glis.soire,  et  sur  la  chaussée  des 
demandeurs  ;  que,  dans  le  temps  qu'ils  y  passaient,  une  partie 
de  la  chaussée  et  du  glacis  a  été  brisée  et  emportée,  et  qu'il 
s'est  fait  une  cavité  de  plusieurs  pieds  d'étendue  et  de  profon- 
deur, sous  le  glacis  ;  ô''  que  les  demandeurs  ont  payé  $350 
pour  faire  réparer  leurs  chaussée  et  glacis,  et  qu'ils  ont  souf- 
fert d'autres  dommages  pour  retardement  et  trouble.    Les  de- 
mandeurs prétendent  avoir  droit  de  construire  et  de  maintenir 
un  moulin  sur  la  rivière  en  question,  avec  les  choses  néces- 
saires à  son  fonctionnement,  comme  chaussée,  glacis,  etc.  ;  tan- 
dis que,  de  son  côté,  la  défenderesse  réclame  le  droit  de  se  ser- 
vir de  la  même  rivière  pour  y  descendre  du  bois.    De  là  la 
nécessité  d'examiner,  in  i-im me,  jusqu'où  doit  aller  le  droit  de 
cliacun.    Les  lois  romaines  contiennent  des  dispositions  assez 
amples  sur  la  matière,  et  nous  fourniraient  les  moyens  d'en 
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venir  à  une  solution,  si  les  lois  du  pays  étaient  insuffisantes  à 
cet  égard.  On  y  trouve  dive^-s  textes  qu'il  peut  être  très-utile 
de  rapporter.  "  Le  préteur  dit  :  Ne  faites  rien  sur  un  fleuve 
"  public  ou  sur  ses  rives,  et  n'y  jetez  rien  qui  empêche  ou 
"  doive  empêcher  la  navigation  ou  l'usage  de  ses  rades" 
(Pandectes  de  Justinien,  traduction  de  de  Bréard-NeuviJle,  vol. 
17,  p.  511,liv.43,tit.  12,  loi  1ère).  "  Mais  le  préteur  ne  dé'tVnd 
"  pas  toute  espèce  d'ouvrage  fait  lans  un  fleuve  public 
"  ou  sur  les  rives,  il  défend  seulement  ce  qui  en  détériore 
"  la  navigation  ou  les  rades  "  (p.  515,  même  loi,  §  12).  "  Le 
"  préteur  dit  détériorer  la  navigation;  cela  regarde  la  navi- 
"  gation,  et  le  mot  navigium,  dont  il  se  sert,  exprime  même 
"  quelquefois  un  vaisseau.  On  peut  donc  détériorer  le  clieiuin 
"  d'un  vaisseau.  Ce  mot  navigium  i-enferme  aussi  les  radeaux, 
"  parce  qu'il  est  souvent  néces.saire  d'en  faire  sur  les  rivières. 
"  On  est  censé  avoir  détérioré  la  rade  ou  la  navigation  d'une 
"  rivière,  soit  qu'on  ait  rendu  sa  navigation  impossible,  .soit 
"  qu'on  l'ait  rendue  seulement  plus  difficile  ou  plus  lente  :  ainsi 
"  soit  qu'on  en  ait  dérivé  l'eau,  et  qu  elle  ne  soit  plus  navigable, 
"  soit  qu'on  l'ait  élargie  de  manière  que  les  eaux  n'aient  phus 
"  assez  de  profondeur,  soit  qu'on  l'ait  rétrécie  et  rendue  trop 
"  rapide;  soit  entin  qu'on  en  ait  rendu  la  navigation  inconi- 
"  mode,  plus  difficile  ou  impossible,  il  y  a  lieu  à  cet  interdit  " 
(même  loi,§§  14  et  15,  p.  517).  "Le  préteur  dit  :  Je  défends  qu'on 
"  fasse  ou  qu'on  jette  rien  dans  une  rivière  publlcjne  ou  sur  .ses 
"  rives,  qui  en  fasse  couler  les  eaux  autrement  que  l'été  précé- 
"  dent.  Il  regarde  les  rivières  jtiddiq  lies, soit  qu'elles  soient  uavi- 
"  gables  ou  qu'elles  ne  le  soient  pas"(Tit.  13,  loi  1ère,  §  2,  ]).  521  ). 
"  Le  préteur  dit  :  Je  défends  (ju'on  fasse  violence  à  personne, 
"  pour  l'empêcher  de  conduire  un  vaisseau  ou  un  radeau  sur 
"  une  rivière  publique,  et  de  décharger  .son  vais.seau  sur  les 
"  rives  de  cette  rivière.  Je  donnerai  aussi  cet  interdit  pour 
"  empêcher  qu'on  ne  ti'ouble  la  navigation  sur  un  lac,  un  canal 
'•  ou  étang  publics.  Cet  interdit  a  pour  but  d'enipêclier 
"  qu'on  ne  trouble  la  navigation  d'une  rivière  publii|Ue  ;  parce 
"  que  le  préteur  a  pen.sé  qu'il  fallait  protéger  cette  navigation, 
"  comme  le  libre  usage  d'un  chemin  public  pour  le(]Uel  il  a 
"  donné  le  précédent"'(Tit.  14,  loi  1ère,  §  1,  p.  525).  "Le  prétour 
"  dit  :  Je  défends  de  faire  violence  à  personne  pour  l'empêcher 
"  de  faire  un  ouvrage  dans  une  rivière  publique  ou  sur  ses  i-ives, 
"  pour  l'entretien  de  ses  rives  ou  des  champs  voisins,  'poiircn 
"  qu'il  ne  détériore  pas  la  navigation  de  cette  rivière.  Mais 
"  le  préteur  n'autorise  pas  par  cet  interdit  toute  espèce  de  ré- 
"  paration.  Il  ajoute  avec  raison  :  Pourvu  que  la  navigation  ne 
"  soit  pas  détériorée  ;  car  on  ne  doit  tolérer  de  répai-ations, 
"  que  celles  qui  ne  nuisent  ptis  à  la  navigation  "  (Tit.  15,  loi  ln\ 
"  §  2,  p.  527).  On  a  demandé  si  celui  qui  avait  des  maisons  sur 
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"  les  deux  rives  d'une  rivière  publique  pouvait  y  établir  un 
'  pont  de  droit  privé  ?  On  a  répondu  qu'il  ne  le  pouvait  pas  " 
(  Liv.  48,  loi  8ème,  §  4).  "Le  législateur  ne  s'est  pas  contenté  de 
■  défendre  ;  il  a  prévu  le  cas  de  contravention  à  sa  loi,  et  y  a 
"  pourvu  :  "  Détruisez,  dit  le  préteur,  ce  qui  aura  été  fait  dans 
"  une  rivière  publique  ou  sur  sa  rive,  ou  ce  que  vous  possédez 
•'  sur  ce  fleuve  ou  sur  ses  rives,  ce  qui  en  détériore  ou  en  doit 
'  détériorer  la  navijration  "  (Tit.  13,  §  ]  1).  Rien  n'a  donc  été 
négligé  dans  la  législation  romaine  pour  empêcher  les  obstruc- 
tions, les  obstacles  qui  pouvaient  gêner  en  quelque  manière  la 
navigation  dans  les  fleuves  et  les  rivières  publiques.  Mais 
(]u'entendait-on  par  rivière  publique  ?  "  Il  faut  d'abord  dire 
"  ce  que  c'est  qu'une  rivière  et  combien  il  y  en  a  d'espèces. 
"  La  dénomination  de  rivière  est  déterminée  par  la  largeur 
"  ou  par  l'opinion  de  ses  voisins.  Il  y  a  des  rivières  perpétuelle» 
'■  et  d'autres  qui  ne  h  sont  pas  ;  une  rivière  perpétuelle  est 
"  celle  dont  l'eait  coule  toujours  ;  une  rivière  non  perpétuelle 
"  ou  un  torrent  est  celle  dont  les  eaux  ne  coulent  qu'en  hiver. 
"  Si  cependant  une  rivière  se  dessèche  pendant  un  été  contre 
"  son  ordinaire,  elle  n'en  sera  pas  moins  une  rivière  perpétuelle. 
"  Il  y  a  au.ssi  des  rivières  piihliqiteH  et  d'autres  qui  ne  le  sont 
"  pas.  Cassius  dit  qu'une  rivière  perpétuelle  est  une  rivière 
"  pifl)liqiie  ;  et  cette  opinion  de  Cassius,  adoptée  par  Celse,  pa- 
"  raît  assez  juste  "  (Tit.  12,  loi  Ire,  §§  1, 2  et  3,  p.  511).  Notre 
Code  Civil,  art.  400,  donne  une  définition  diflPérente  de  la  rivière 
publique,  en  disant  que  :  "Les  chemins  et  routes  à  la  charge  de 
"  l'Ktat,  les  fleuves  et  rivières  navigables  et  flottables  et 
"  leurs  rives.  .  .  .sont  considérés  comm?  des  dépendances  du 
"  domaine  public."  Ainsi  les  rivières  publiques  sont  celles  que 
la  loi  déclare  navigables  et  flottables.  La  rivière  flottable  est 
sur  le  même  pied  que  la  rivière  navigable  ;  l'une  et  l'autre  sont 
(lu  domaine  public,  et  les  droits  d'usage;  que  les  particuliers 
jiouvent  exercer  dans  les  deux,  sont  réglés  par  les  mêmes  lois. 
('t>t  article  de  notre  Code  n'est  pas  introductif  d'un  droit  nou- 
veau. Les  lois  antérieures  rangeaient  dans  le  domaine  public 
les  rivières  flottables  comme  les  rivières  navigaVtles.  "Dans 
'  l'acception  la  plus  étendue  du  mot,  on  comprend  parmi  les 
"  rivières  navigables  celles  qui  sont  flottal)les  en  trains,  parce 
"  (jue  c'est  là  une  espèce  de  navigation.  Les  trains  se  meuvent 
"  à  l'aide  de  moyens  analogues  à  ceux  qu'emploient  les  bateaux, 
"  le  iialage,  la  voile, la  rame,  le  gouvernail,  et  c'est  ainsi  que  s'ex- 
"  primaient  les  anciennes  ordonnances.  S'il  y  a  une  différence 
"  spécifique  entre  les  "ivières  navigables  et  les  rivièros  flot- 
'  tables,  parce  que,  si  les  premières  sont  toujours  susceptibles 
'  il'être  «'onsacrées  au  flottage,  un  cours  d'eau  flottable  n  est 
'  pas  toujours  également  propre  à  la  navigation,  des  trains 
"  iiouvant  aisément,  à  raison  du  moindre  tirant  d'eau,  frn,nchir 
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"  des  bas-i'onds  impraticables  pour  des  bateaux,  cette  différence 
"  n'influe  pas  sur  la  domanialité,  qui  dérive  de  la  consécration 
"  aux  transports  publics  ;  et,  quand  l'art.  538  du  Code  Civil  a 
"  compris  avec  plus  de  précision  que  les  anciens  édits,  parmi 
"  les  dépendances  du  domaine  public,  tous  les  fleuves  et  rivières 
"  navigables  ou  flottables,  ce  n'est  pas  un  droit  nouveau  qu'il 
"  a  introduit  "  (Daviel,  Des  cours  d'eau,  pp.  32,  33,  34,  n*"  35). 
Dans  la  note  (2)  à  la  page  33,  il  rapporte  ce  qui  suit  :  "  Navi- 
"  gii  appellatione  etiàm  rates  continentur,  quia  plerùmque  et 
"  ratium  usus  necessarius  est.  Digeste,  liv.  43,  tit.  12,  loi  1, 
"  §  14.  M.  Nadaub  de  BufFon,  Dea  Usines,  tome  1,  p.  245,  inon- 
"  tre  par  des  citations  empruntées  aux  auteurs  latins,  que  le 
"  mot  ratis  était  indistinctement  employé  pour  signifier  un 
"  radeau  ou  un  bateau.  Le  premier  bateau  fut  un  radeau  ". 
"  Les  rivières  navigables  ou  flottables  ont  toujours  fait  partie 
"  du  domaine  public  "  (1  Garnier,  Régime  des  eaux,  p.  44,  n** 
57).  Proudhon,  Domaine  Public,  vol.  3,  p.  20,  n°  686,  cite  un 
arrêt  du  Parlement  de  Paris  du  26  février  1569,  qui  "  ordonna 
à  tous  possesseurs  de  moulins  ou  forges  d'avoir  pertuis  pour 
le  flottage  du  bois,  et  permit  aux  marchands  d'en  faire  faire 
où  ils  n'en  trouveraient  pas  sur  leur  passage,  avec  défense  à 
toute  personne  quelconque  d'arrêter  leurs  marchandises  dans 
le  trajet."  Les  rivières  navigables  et  flottables  étant  des  voies 
publiques  comme  celles  qui  existent  sur  terre,  pour  les  com- 
munications et  les  transports,  devaient  nécessairement  faire 
partie  du  domaine  public  et  être  sous  la  juridiction  immédiate 
de  l'Etat  qui  seul,  pouvait,  an  moyen  de  lois  efficaces,  en  assu- 
rer l'usage  aux  particuliers.  Aussi,  trouvons-nous  diverses  or- 
donnances protectrices  de  la  navigation  sur  ces  rivières,  por- 
tées à  différentes  époques  et  même  bien  avant  celle  des  eaux 
et  forêts,  c'u  mois  d'août  1669,  "  Il  n'a  jamais  été  permis  davs 
aucvm  temps  de  faire  aucuns  édifices  sur  les  rivières  navi- 
gables et  flottables  sans  permission  du  Roi .  . . .  "  (De  Gal- 
lon, Conférence  de  l'Ordonnance  d'août  1669,  vol.  2,  p.  488). 
"  Les  rivières  navigables  et  flottables  ayant  toujours  été  ran- 
"  gées  au  nombre  des  choses  du  domaine  public,  et  ayant  été 
'  comme  telles,  consacrées  à  l'usage  général,  il  s'ensuit  que 
"  personne  n'a  jamais  pu  y  établir  de  moulins  sans  l'autorisa- 
"  tion  expresse  du  gouvernement  "  (1  Garnier,  p.  120,  n°  117). 
Défense  expresse  est  faite  de  ne  rien  construire  sans  cette  per- 
mission, et  ordre  est  donné  de  démolir  ce  qui  aura  été  érigé 
contre  la  défense.  Charles  VI  s'exprime  comme  il  suit,  dans 
une  ordonnance  du  mois  de  mai  1413,  art.  246  :  "  Il  est  venu  à 
"  notre  connaissance  que  depuis  le  temps  déclaré  en  l'articlf 
"  précédent,  plusieurs  seigneurs  et  autres  ont  fait  plusieurs 
"  gords  et  autres  choses  à  prendre  poisson,  et  aussi  pUi 
"  sieurs   isles  et  autres  empêchements  es   rivières  publicpifs 
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"  de  nostre  royaume,  pourquoy  le  poisson  ne  puet  monter  con- 
"  tremont  icelles  rivières,  mais  tout  est  arresté  et  pris  en  iceux 
"  gords  ;  et  aussi  par  lesdits  empêchements  les  cours  desdites 
"  rivières  en  sont  grandement  erapeschez.  . . .  Pourquoy  nous 
"  avons  ordonné  que  tous  lesdits  gords,  isles  et  empeschements 
"  soient  despeciez,  ostez  et  adnullez  reallement  et  de  fait  "  (7e 
"  vol.  du  Recueil  des  anciennes  lois  françaises,  par  Jourdan, 
"  Decrusy  et  Isambert.  p.  377).  Par  une  ordonnance  de 
François  I,  du  12  août  1545,  il  a  été  ordonné  que  les  écluses  de 
la  rivière  d'Isaac  en  la  paroisse  de  Feugreal,  et  celles  qui 
avaient  été  bâties  sur  les  rivières  de  Loire,  d'Ardres  et  Gou- 
laines  et  autres  ruisseaux  entrant  dans  ladite  rivière,  seraient 
abattues  avec  défense  de  les  refaire,  et  que  la  chaussée  serait 
réduite  aux  bornes  anciennes.  [2  Foutanon,  Edits  et  Ordon- 
nances, pp.  1097,  1080.— 2  de  Gallon,  p.  488].  Guénois,  Con- 
férence des  Ordonnances,  vol.  3,  p.  319,  cite  plusieurs  arrêts 
qui  ordonnent  d  oter  des  embarras  dans  les  rivières  et  tle  les 
nettoyer  pour  ne  pas  empêcher  la  navigation.  Autre  arrêt  du 
Parlement  de  Paris  du  dernier  juillet  1571,  qui  avait  défendu 
à  qui  que  ce  soit,  sous  prétexte  de  privilèges,  moulins  et 
péages,  d'empêcher  les  marchands  en  la  voiture  de  leurs  bois. 
1  de  Gallon,  p.  909.  Si  permission  avait^  été  accordée  de  cons- 
truire des  ouvrages  dans  une  rivière,  il  fallait  toujours  laisser 
un  passage  de  24  pieds  pour  les  bateaux,  etc.  ;  et  si  ces  cons- 
tructions étaient  préjudiciables  au  commerce,  elles  pouvaient 
être  enlevées.  L'Ordonnance  de  1415,  celle  de  mai  1520  et  celle 
d'octobre  1570  portent  que  les  arches  des  ponts,  voies,  gords, 
pertuis  et  tous  autres  passages  étant  sur  les  rivières  navigables, 
doivent  avoir  24  pieds  de  large,  pour  passer  et  repasser  les  ba- 
teaux et  marchandises, et  défendent  à  qui  que  ce  soit  d'empêcher 
lesdites  arches,  voies,  gords,  pertuis  et  autres  passages,  soit  en 
les  rétrécissant  ou  autrement.  2  De  Gallon,  p.  288  ;  Recueil  des 
anciennes  lois  françaises,  vol.  12,  p.  176  ;  3  Guenois,  Conf. 
des  Ordonnances,  p.  320.  Le  même  Guenois,  p.  319,  rapporte 
un  arrêt  du  7  juillet  1565,  qui  enjoint  à  Jean  Aubert,  Ber- 
trand Dubois,  meuniers  et  consorts  "  de  mettre  leurs  moulins 
"  dos  à  dos  l'un  de  l'autre  ;  de  manière  que  la  voie  navigable 
"  demeure  toujours  libre,  franche  et  droite  de  la  largeur  de 
"  knit  toises  au  droit  fil  et  plus  profond  du  cours  de  l'eau.  Et 
"  leur  fait  inhibitions  et  défenses  de  planter,  mettre  ou  afficher 
"  leurs  goui'ds,  anchres,  duits,  coulis  et  pieux  dedans  la  ladite 
"  rivière  de  Loyre  près  ne  loin  de  leurs  moulins,  et  leur  enjoint 
"  doster  ceux  qui  y  sont  de  présent."  Nous  trouvons  ce  qui 
suit  dans  une  Ordonnance  de  Henri  III,  de  janvier  1583,  art. 
18.  "Nous  ressouvenans  semblablement.  .  .  A  quoi  désirans 
"  pourveoir,  enjoignons  très-expressément  auxdits  grands- 
"  maîtres,.,  qu'en  faisant  leurs  visites  et  chevauchées,  ils  aient  à 
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"  visiter  lesdites  rivières,  levées,  chaussées,  moulins,  pcaclierios, 
"  ponts,  havres  marins...  s'informer  au  vray  de  l'occasion  du  dé- 
"  périssemont  et  encoinble  desdites  rivières ..,  et  où  il  se  trou- 
"  vera  lesdites  ruines,  démolitions  en  encomble  être  advenues 
"  par  la  faute  des  habitants  des  lieux,  les  contraindront  à  les 
"  réparer,  remettre  et  entretenir  en  bon  estât  et  deu.  S'ils 
"  cognoissent  aussi  lesditswottiMiset  pescheries  estans  sur  les- 
"  dites  rivières,  estre  préjudiciahles  au  trafic  et  connnerce 
"  d'icelles,  et  cause  de  les  faire  hausser  et  combler  en  aucun 
"  endroits  :  les  feront  oster,  détourner  et  lever,  si  mestier  est..." 
(Recueil  des  anciennes  lois  fran<,'aises,  vol.  14,  pp.  534,  535). 
Enfin  l'art.  42  du  tit.  27  de  l'Ordonnance  des  eaux  et  forêts, 
d'août  1(569,  18  Isambert,  p.  291,  ne  fait  que  résumer 
quelques  dispo.sitions  des  anciennes  Ordonnances  et  des 
arrêts  plus  haut  cités,  en  disant  :  "  Nul,  soit  proprié- 
"  taire  ou  engagiste,  ne  pourra  faire  moulins,  bâtardeaux, 
"  écluses,  gords,  pertuis,  murs,  plans  d'arbres,  amas  de 
"  pierres,  de  terre  et  de  fascines,  ni  autres  édifices  ou  empê- 
"  chements  nuisibles  au  cours  de  l'eau  dans  les  ficuvos  et 
"  rivières  navigables  et  flottables.  .  .  Enjoignons  à  toutes  per- 
"  sonnes  de  les  ôter  dans  trois  mois."  D'après  le  droit  anglais, 
d'accord  en  cela  avec  le  droit  français,  le  souverain  est  le  pro- 
priétaire des  rivières  navigables  dans  les  pays  de  son  obéis- 
sance ;  et  l'on  peut  là,  comme  ici,  ôter  les  embarras  qui  gênent 
la  navigation.  "  The  king  is  also,  by  his  prei'ogative,  the  prima 
"  facie  ovvner  of  the  shores  [that  is  the  land  which  lies  bet- 
"  ween  high  and  low  water  mark  in  ordinary  tides],  of  the 
"  seas  and  mcvir/ahle  rivers,  and  arms  of  the  seas,  within  his 
"dominions"  (Chitty,  On  Prérogatives,  c.  11,  sec.  1, 
p.  207).  2  Blackstoue,  ch.  1(5,  pp.  2G1,  2(52.  Phear,  On 
rhjhts  of  water,  p.  41,  and  note  [g].  "  An  obsti'uction  in  a 
public  river  is  also  a  naisance,  and  be  dealt  vvith  as  such" 
(Woolrich,  Lawof  waters,  ch.  9,  p.  192).  "  The  continuaiice  ol" 
"  wears  was  forbidden  by  Magna  Charta.  That  Statu  te  déclares, 
'■  that  "  ail  wears  froiu  henceforth  shall  be  utterly  put  down, 
"  by  Thames  and  Medway,  and  through  ail  England,  but  oïdy 
"  by  the  sea  coast."  The  annoyance,  however,  having  becn 
"  renewed  to  souie  extent,  it  was  enacted,  that  whereas  tlio 
"  common  passage  of  boats  and  ships  in  the  great  rivers  of 
"  England  be  ol'tentimes  annoyed  by  inhansing  of  gorces, 
"  mills,  wears,  stanks,  stakes,  and  kiddles,  ail  such  gorces,  &:c., 
"  whicli  be  levied  and  set  up  in  the  timc  of  King  Edward, 
"  the  King's  grandfather,  and  after,  whereby  the  .said 
"  ships  and  boats  be  disturbed,  that  they  cannot  pa.ss  in 
"  such  river,  as  they  were  wont,  shall  be  vnt  and  atfrrl;/ 
"  pidlcd  down,  without  being  renewed...."  (Ibid.,  p.  ]!>•"?). 
Il  résulte  clairement  de  toutes   ces  citations,  que  la  déi'eu- 
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(leresse  avait  droit  de  descendre  ses  Vjillots  dans  la  rivière 
Blanche  qui  est  flottable,  sans  qu'il  fût  permis  à  qui  (|ue 
ce  soit  de  l'en  empêcher,  en  obstruant  le  cours  de  cette 
rivière.  Reste  maintenant  à  s'enquérir  si  leo  demandeurs  ont 
pu  légalement  faire  les  constructions  dont  ils  parlent  dans  leur 
déclaration,  c'est-à-dire  la  chaussée  et  le  glacis,  (|ui  ont  été 
brisés  lors  de  la  descente  des  billots  de  la  défenderesse  ;  et  dans 
^  le  cas  qu'ils  eussent  ce  droit,  s'ils  avaient  laissé  un  passage 

suffisant  pour  le  flottage  des  bois.  Les  demandeurs  ne  s'ap- 
f'  I  puient  d'aucune  autorisation  spéciale  pour  faire  ces  ouvrages  : 
f,  \  ils  n'ont  pour  eux  que  l'acte  des  S.  R.  B.  C,  ch.  51,  concernant 
l'amélioration  des  cours  d'eau.  Les  témoins  suivants  nous 
disent  depuis  combien  d'années  les  constructions  des  deman- 
deurs existent.  Talbot,  Pellerin  et  Bergei'on,  environ  15  ans; 
Chavonelle,  17  à  18  ans,  pense-t-il  ;  Houle,  au-delà  de  18  ans; 
Charles  Poirier  et  Jean-Bte  Vigneau,  une  vingtaine  d'années, 
et  Cyr,  25  ans,  disons  15  ans  ;  il  ne  peut  pas  y  avoir  moins. 
L'acte  a  été  sanctionné  le  1er  juillet  185G  ;  il  n'y  a  pas  encore 
13  ans  ;  de  sorte  que  les  chau.ssée,  glacis,  &c.,  ont  été  érigés 
au-delà  de  deux  ans  avant  cet  acte,  en  contravention  aux  or- 
donnances plus  haut  citées  qui  défendaient  expres.sément  de 
les  faire,  en  contravention  à  la  loi  qui  défend  les  obstructions 
dans  les  rivières  navigables  et  flottables.  Ce  Statut,  cjui  n'est 
que  pour  l'avenir,  légalise-t-il  l'acte  des  demandeurs  (jui,  en 
construisant,  violaient  la  loi  de  la  manière  la  plus  directe  ?  Ce 
chapitre  51  de  nos  Statuts  autorise  tout  propriétaire  à  utiliser 
et  exploiter  tout  cours  d'eau  qui  borde,  longe  ou  traverse  sa 
propriété,  en  y  construisant  et  établissant  des  usines,  moulins, 
manufactures  et  machines  de  toute  espèce,  et  pour  cette  fin,  y 
faire  et  pratiquer  les  opérations  nécessaires  à  son  fonctionne- 
ment, tels  que  écluses,  canaux,  murs,  chaussées,  digues,  et 
autres  travaux  semblables.  Cette  loi  (S.  du  C.  de  185G, 
19  et  20  Vict.,  ch.  104)  porte  jjour  titre:  "Acte  pour 
"  autoriser  l'exploitation  des  couru  d'eau."  Le  préambule 
"  dit:  "Vu  que  l'exploitation  des  coo.vs  d'eau  serait  un  grand 
"  moyen  de  prospérité  pour  le  pays.  ..."  et  l'acte  ne  parle  <|ue 
(le  cours  d'eau.  A-t-on  entendu  conférer  les  droits  qu'on  y 
trouve  dans  les  grands  cours  J'eau  ;  dans  ceux  du  domaine 
]tublic,  connue  les  fleuves,  les  rivières  navigables  et  flottables? 
Le  Code  Civil,  art.  400,  range  les  fleuves  et  les  rivières  navi- 
gables et  flottables  dans  le  domaine  public,  et  on  n'y  trouve 
rien  qui  en  autorise  l'usage,  autre  (jue  celui  de  la  iiavigation 
et  du  flottage  dont  les  particuliers  ont  toujours  pu  et  j^euvent 
jouir.  Mais  l'art.  503,  en  parlant  de  l'eau  courante  ne  faisant 
pas  partie  du  domaine  public,  dit  que  le  propriétaire  riverain 
pfut  s'en  servir  à  son  pa.ssage.  .  .  .sauf  les  dispositic^ns  conte- 
nues dans  le  ch.  51  des  S.  R.  B.  C.     Ces  deux  articles  rappro- 
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chés  l'un  de  l'autre,  n'indiquent-il«  pas  qu'on  n'a  pas  entendu 
que  le  Statut  donnât  l'autorisation  de  construire  des  usines, 
moulins,  etc.,  dans  les  fleuves  et  rivières  navigables  et  flot- 
tables ?  Si  le  législateur  qui  nous  a  donné  cet  acte  (ch.  51  )  eût 
entendu  permettre  la  construction  de  tels  ouvrages  dans  ces 
flieuvea  et  rivières,  il  est  à  présumer  qu'il  eût  prescrit  l'obser- 
vance de  quel(|Ues  règles  aux  propriétaires  ou  occupants  de 
ces  constructions,  pour  la  protection  de  la  navigation  et  du 
flottage.  Il  n'a  pas  pu  vouloir  rendre  ces  propriétaires  maîtres, 
en  quehjue  sorte,  des  fleuves  et  rivières  navigables  et  flot- 
tables qui  sont  du  domaine  public,  au  détriment  de  la  navi- 
gation et  du  flottage.  Il  y  aurait  contradiction  :  l'un  exclut 
l'autre.  L'autorité  souveraine  peut  bien  accorder  l'autorisation 
de  construire  certains  ouvrages  dans  1  s  fleuves  et  les  rivières 
du  tlomaine  public,  mais  elle  impose  toujours  des  conditions, 
elle  prescrit  des  règles  pour  sauvegarder  les  droits  des  parti- 
culiers, les  intérêts  de  la  navigation  et  du  commerce.  Il  est 
vrai  que  la  2e  sect.  de  l'acte  porte  que  :  "  Les  propriétaires  ou 
"  fermiers  desdits  établissements  resteront  garants  de  tous 
"  dommages  qui  pourront  en  résulter  et  être  cauaés  à  autrui, 
"  soit  par  la  trop  grande  élévation  des  écluses  ou  autrement." 
L'on  voit  qu'il  s'agit  là  surtout  de  l'eflTet  que  produit  souvent 
une  chaussée,  une  écluse,  «le  faire  refluer  l'eau  et  d'inonder  les 
terres  en  arrière  ;  ce  qui  occasionne  quelquefois  des  dommages 
assez  considérables.  La  navigation  et  le  flottage  des  bois  n'ont 
pas  le  temps  d'attendre,  pour  passer,  le  résultat  d'une  pour- 
suite en  dommages  ;  ils  ont  besoin  de  chemins  suffisants  et 
libres  :  s'ils  rencontrent  des  obstructions  sur  leur  route,  ils  les 
renversent  et  passent.  Dans  l'hypothèse  où  ce  ch.  51  de  nos 
Statuts  Refondus  aurait  autorisé  la  construction  des  ouvrages 
en  question  dans  cette  rivière  flottable,  ou  à  les  y  laisser,  les 
demandeurs  ont- ils  livré  un  espace  suffisant  sur  leur  chaussée, 
pour  donner  passage  aux  bois  de  la  défenderesse  ?  Les  témoins 
nous  disent  que  la  glissoire  n'avait  qu'environ  treize  pieds  de 
largeur  ;  onze  pieds  de  moins,  ou  presque  la  moitié  moins  que 
celle  de  vingt-(juatre  pieds  prescrite  par  plusieurs  des  ordon- 
nances plus  haut  citées.  Cette  glissoire  n'était  donc  pas  con- 
forme à  la  loi  ;  elle  était  trop  étroite,  et  par  là  même  insuffi- 
sante. Il  est  possible  que  les  demandeurs  n'auraient  pas 
éprouvé  les  dommages  dont  ils  se  plaignent,  s  ils  avaient  livré 
un  passage  de  24  pieds  avec  un  boom  conducteur  pour  y  cor- 
respondre. C'était  à  eux  à  employer  les  moyens  propres  à  ne 
pas  gêner  la  défenderesse  dans  l'exercice  de  son  droit  incon- 
testable de  passer  son  bois,  et  à  protéger  leur  propriété.  11m 
n'ont  pas  pris  ses  moyens  ;  ils  ont  désobéi  à  la  loi  ;  comment 
donc  peuveot-ils  se  plaindre  ?  Leur  demande  doit  être  écartée. 
La  solution  d(!S  (piestions  de   droit  étant  donnée  dans  le  sens 
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de  la  défense,  la  Cour  pourrait  se  dispenser  de  s'occuper  du 
reste  des  témoignages,  pour  voir  si  les  hommes  de  la  défende- 
resse pouvaient  ou  non,  agir  autrement  qu'ils  n'ont  fait,  et 
éviter  les  dommages  dont  les  demandeurs  se  plaignent  :  cepen- 
dant il  peut  être  important  de  faire  cet  examen.  Il  est  parfaite- 
ment établi  que, lorsque  les  bois  de  la  défenderesse  descendaient, 
et  qu'ils  approchaient  du  moulin  des  demandeurs,  il  est  surve- 
nu une  crue  extraordinaire  des  eaux  de  la  rivière,  telle  qu'on 
n'en  avait  jamais  vue,  laquelle  a  fait  partir  des  ponts  dont  les 
débris  augmentés  d'une  quantité  d'arbres  et  d'arrachia,  sont 
venus  se  mêler  aux  billots  de  la  défenderesse,  et  ont  rendu  la 
conduite  des  bois  plus  difficile  ;  qu'on  a  ouvert  le  hooiin  barrant 
la  rivière  à  quelque  distance  de  la  chaussée  du  muulin,  pour 
conduire  les  billots  jusqu'à  la  glissoire  sur  cette  chaussée,  au 
moyen  d'un  hoomi  conducteur,  prenant  à  l'un  et  allant  à  l'autre  ; 
que  le  booDi  avait  été  ouvert  d'une  grandeur  à  correspondre 
avec  la  glissoire,  et  (jue  le  passage  formé  par  ce  hooni  conduc- 
teur, avait  une  largeur  de  dix  ou  douze  pieds.  Jean-Baptiste 
Vigneau  et  Hubert  Doucet  disent  qu'ils  étaient  présents  lorsque 
la  glissoire  est  partie  ;  qu'il  n'y  passait  pas  alors  trop  de  billots, 
dit  Vigneau  :  5  ou  6  à  la  fois,  dit  Doucet  ;  que  c'est  la  force  de 
l'eau,  et  non  le  pansage  des  billots,  qui  a  fait  partir  la  glissoire, 
dit  Doucet  ;  qu'elle  est  partie  par  la  confusion  d'eau  et  les  bois 
et  les  billots,  dit  Vigneau.  Il  n'y  a  pas  de  contradiction  ici,  et 
la  différence  qui  paraît  exister  entre  les  deux  versions,  peut 
aisément  se  concilier.  Le  pdssage  seul  de  5  ou  6  billots  à  la  fois 
n'aurait  pas  suffi  pour  causer  l'accident,  mais  ces  quelques  billots 
poussés  avec  force  par  un  volume  d'eau  considérable,  ont  pu  y 
contribuer. Une  partie  du  glacis  et  de  la  chaussée  a  été  brisée  en- 
suite, et  voici  ce  que  Doucet  nous  en  dit  :  "  il  y  avait  un  remous 
en  bas  de  la  chaussée  d'une  force  extraordinaire  qui  retenait 
une  partie  des  billots  passés  et  les  faisait  tourner  et  frapper 
sur  la  chaussée  et  la  glissoire,  et  la  chaussée  a  pu  en  être 
affiîctée,  mais  on  ne  pouvait  empêcher  cela,  quand  même  nous 
aurions  été  un  bien  plus  grand  nombre  d'hommes  ;  3  ou  4 
hommes  sur  un  billot  ne  pouvant  pas  même  l'empêcher  de 
fra,pper."  Moïse  Desilets  dépose  que  lorsqu'il  est  allé  à  la  chaus- 
sée après  le  départ  de  la  glissoire,  les  demandeurs  y  étaient. 
Jean-Baptiste  Vigneau  nous  dit  que  l'un  des  demandeurs, 
Béliveau,  s'est  tenu  à  la  chaussée  presque  tout  le  temps  ;  qu'a- 
près le  départ  de  la  glissoire,  Béliveau  lui  a  dit  que  puisqu'il 
n'y  avait  plus  de  glacis  on  pouvait  laisser  aller  le  boorti  et 
faire  passer  les  billots  sur  toute  la  largeur  de  la  rivière,  et 
qu'alors  le  hooini  a  été  ouvert  tout  à  fait.  Lorsque  la  glissoire 
s'est  brisée,  ça  n'a  pas  fait  grand  bruit  ;  ensuite  tout  est  parti 
on  bloc,  et  on  ne  pouvait  voir  conunont,  parce  que  l'eau  cou- 
vrait tout.   Les  billots  sont  passés  sur  la  chaussée  en  plus 
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ji;ran(le  quantité,  après  l'ouverture  du  boom,  dit  Doucet. 
Plusieurs  téinf»ins  déposent  que  la  défenderesse  n'avait  pas 
assez  d'hommes  à  la  chaussée  pour  y  faire  passer  ses  billots, 
tandis  (jue  quehjues-uns  disent  le  contraire  ;  mais  est-ce  que 
les  demandeurs  eux-mêmes  ne  devaient  pas  fournir  le  nondire 
d'hommes  nécessaire  pour  empêcher  (ju'elle  ne  fût  gênée  dans 
ses  opérations,  et  pour  protéger  leur  propriété  ?  qui  causait 
l'embarras  dans  le  cours  de  cette  rivière  flottable  où  la 
défenderesse  avait  droit  de  passer  son  bois  sans  encombre. 
Ceux  qui  conduisaient,  ceux  qui  agissaient  sous  la  conduite 
des  premiers,  paraissent  avoir  fait  leur  devoir.  On  ne 
remarque  aucune  négligence,  aucune  imprudence,  bien  tjm; 
les  demandeurs  se  soient  efforcés  de  prouver,  mais  sans 
succès,  (jne  le  conducteur  n'était  pas  un  homme  entendu  dans 
le  flottage  des  bois.  Il  faut  dire  qu'il  y  a  contrariété  dans  la 
preuve  ;  car  si  d'un  côté  Jean-Baptiste  Vigneau  et  Hubert 
l)<jucet  prouvent  (jue  le  boom  n'a  été  ouvert  tout  à  fait 
(lu'après  le  départ  de  la  glissoire  et  d'une  partie  de  la 
chaussée  et  du  glacis,  et  que  c'est  alors  que  les  billots  ont 
passé  sur  toute  la  largeur  de  la  rivière,  il  en  est  d'autres  qui 
disent  que  c'est  l'accumulation  des  billots  sur  la  chaussée  qui 
a  causé  les  dommages,  parce  qu'on  les  y  envoyait  en  trop 
grande  quantité.  Dans  ce  conflit  de  preuve,  la  cour  a  dû  s'en 
rapporter  plus  particulièrement  aux  témoignages  de  Vigneau 
et  de  Doucet  qui  travaillaient  à  faire  passer  les  billots  et  qui 
par  là  môme  se  trouvaient  dans  la  meilleure  position  possible 
pour  voir  et  savoir  ce  qui  s'y  passait,  tandis  que  les  ténioins 
qui  déposent  différemment  ne  paraissent  avoir  été  là  que 
comme  spectateurs  et  n'ont  pas  été  à  môme  de  voir  si  bien 
que  ceux  qui  s'occupaient  activement  du  passage  des  bois. 
Les  témoignages  de  Vigneau  et  de  Doucet  sont  corroborés  en 
grande  partie  par  ceux  de  Jean  Arseneau  et  Jean  Ouellet, — 
Arseneau  était  présent  quand  le  grand  boom  a  été  ouvert 
pour  faire  passer  le  bois,  h'échappe  ou  gueule  de  ce  boom 
pouvait  être  ouverte  d'une  dizaine  de  pieds,  et  l'on  conduisait 
les  billots  par  un  petit  boom  qui  allait  à  l'entrée  de  la 
glissoire.  Tant  que  la  glissoire  n'a  pas  été  partie,  les  billots 
descendaient  d'une  certaine  façon,  par  5  ou  6,  7  ou  8,  de  ma- 
nière à  ne  pas  faire  tort  à  cette  glissoire.  Il  n'était  pas 
présent  lorsqu'elle  est  partie.  Tant  qu'il  est  resté  là,  l'on 
passait  les  billots  comme  dans  toutes  les  autres  chaussées  et 
les  travaux  étaient  bien  conduits  ;  il  y  avait  assez  de  monde 
pour  faire  passer  les  billots.  Aussitôt  que  le  passage  de  la 
chaussée  a  été  commencé  comme  il  faut,  il,  le  témoin  a  conti- 
nué à  descendre  pour  conduire  les  billots.  Tel  que  c'était 
parti  ça  allait  bien;  les  hommes  étaient  tous  placés  à  leurs 
ouvrages,  et  si  rien  n'a  été  dérangé  après  son  départ,  ce  n'est 
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pas  le  passage  des  billots  qui  a  pu  faire  partir  la  glissoire. 
Ouellot  est  arrivé  avant  l'ouverture  du  hooin  d'en  haut. 
Ce  hooni  était  ouvert  pas  mal  large  pour  fain!  passer  les 
billots  connue  il  faut  :  il  y  avait  un  petit  hootit  pour  faire 
pas.ser  les  billots  à  la  tête  de  la  gli.ssoire  ;  pendant  (|u'il  (îst 
denieui'é  là  les  billots  passaient  par  4,  5  ou  (5  à  la  fois,  de 
manière  à  ne  pas  faire  de  donnnage  à  la  glissoire  ni  à  la 
chaussée.  Ces  deux  témoins  étaient  employés  à  la  de.scente 
(les  billots.  Vigneau  dit,  comme  il  a  déjà  été  rapporté,  (|U((  la 
glissoire  n'a  pas  fait  grand  bruit  lorsqu'elle  est  partie  ; 
(|u'ensuite  le  reste  est  parti  eu  bloc  et  (|u'ou  ne  pouvait  voir 
counuent,  parce  (jue  1  eau  couvrait  tout.  Ceci  peut  servir  à 
expliquer  certains  témoignages  dans  le.scjuels  on  trouve  (|Ue 
l'accumulation  <les  billots  sur  la  chaussée,  l'a  fait  partir  et  a 
causé  les  donnnage.s.  Ces  témoins  (|ui  n'ont  probablement 
pas  entendu  de  bruit  au  départ  de  la  glissoire  et  du  reste,  et 
(|ui  n'ont  pas  vu  partir  ces  ouvrages  que  l'eau  couvrait,  ont 
cru  (]ue  les  dommages  avaient  été  causés  pai,-  les  billots  (ju'ils 
voyait  passer  sur  toute  la  largeur  de  la  chaussée,  tandis 
([u'alors,  on  ne  faisait  passer  les  billots  ain.si,  que  parce  (jue 
les  ouvrages  étant  partis,  il  n'y  avait  plus  rien  à  protéger. 
Ainsi,  en  supposant  que  le  passage  pour  les  billots  fût 
suffisant  et  que  la  défenderesse  dût  s'en  contenter,  il  ressor- 
tirait de  la  preuve  que  la  glissoire,  la  chaussée  et  le  glacis 
auraient  été  brisés  par  cas  fortuit  occasionné  par  la 
crue  extraordinaire  des  eaux  de  la  rivière  Blanche  ;  de  sorte 
c|\ie  la  défenderesse  no  serait  pas  responsable  des  dommages 
causés  aux  demandeurs.  "La  perte  d'une  chose  qui  périt  par 
"  cas  fortuit,  doit  régulièrement  être  supportée  par  le  proprié- 
"  taire,  suivant  la  règle,  res  ptrit  domiiiu"  (8  Répertoire  de 
"  Merlin,  v*-'  Cas.  §  7,  p.  308).  Lorsqu'une  crue  subite  des 
"  eaux  entraîne  les  trains  de  bois,  les  propriétaires  sont  auto- 
"  risés  à  reprendre  leur  bois  partout  où  ils  se  trouvent,  sans 
"  payer  aucune  indemnité  pour  les  dommages  (lui  ont  pu  en 
"  résulter,  attendu  (jue  c'est  là  une  force  majeui'e  dont  il 
"  serait  injuste  de  les  rendre  responsables.  Beaucoup  d'an- 
"  ciens  édits  et  de  sentences  du  Bureau  de  la  ville  de  Paris, 
"  (jui  sont  rapportés  par  M.  l)u})in  dans  sou  Code  des  bois  et 
"  charbons,  ont  très  justement  statué  ainsi  toutes  les  fois  que 
"  l'occasion  s'est  présentée"  (1  Daviel,  cours  d'eau,  p.  8L5, 
11^  310). 

"La  cour,  attendu,  1"  que  les  deuiandeurs  réclament  trois 
cunt  cinquante  piastres  de  dommages  ((u'ils  disent  que  la 
défenderesse  leur  a  causés,  en  mai  1807,  en  laissant,  par 
maladresse  ou  négligence,  accumuler,  sur  la  chaussée  de  leur 
moulin,  daus  la  rivière  Blanche,  au  canton  d'Aston,  une 
grande  quantité  de  ses  billots  qu'elle  faisait  descendre  dans 
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cetto  rivière,  lesquels  turent  précipités  violemment  et  on 
grande  quantité  à  la  fois  sur  le  glacis  dont  ils  brisèrent  et 
emportèrent,  dans  leur  chute,  une  grande  partie,  ainsi  que  do 
la  chaussée,  faisant  une  cavité  au  bas  du  glacis  d'une  étendue 
de  vingt-cinq  pieds  sur  cinquante  et  d'une  profondeur  d'en- 
viron dix  pieds.  2"  Que  la  défenderesse  rencontre  cette 
demande  par  une  exception  par  laquelle,  après  avoir  nié  les 
faits  énoncés  en  la  déclaration,  elle  plaide,  l''  que  son  bois  a 
été  descendu  avec  toute  la  diligence  et  la  prudence  possibles  et 
en  la  manière  accoutumée  ;  que  si  la  chaussée  a  été  brisée  et 
endommagée,  ce  n'est  pas  dû  à  aucune  faute  ou  négligence  de 
sa  part,  mais  plutôt  à  la  force  majeure  causée  par  une  o'ue 
extraordinaire  d'eau  survenue  alors,  et  qui  a  pu  occasionner 
des  dommages  dont  cependant  elle  n'est  pas  responsable. 
3"  Que  la  rivière  Blanche  en  (juestion  est  flottable  et  qu'on  y 
descend  du  bois  de  commerce  depuis  vingt  ans  pas.«és. 
4*^  Que  les  demandeurs  n'ont  aucun  droit  de  barrer  la  rivière 
de  manière  à  gêner  la  descente  des  bois  ou  à  le.«  faii-e 
accumuler;  qu'il  était  de  Itur  devoir  d'empêcher   l'accuniu- 
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lation  sur  leur  chaussée  tt  que  si  la  chaus.«;ée  a  été 
endommagée  par  cette  accumulation,  c'est  dû  à  leur  pi-opre 
négligence.  Considérant,  l*'  qu'il  est  établi,  par  la  preuve,  (]ue 
la  rivière  Blanche  sus-mentionnée  est  flottable  et  (ju'on  y 
descend  des  bois  depuis  bien  des  années  ;  qu'elle  est 
conséquemment  dans  le  domaine  public,  suivant  l'article  400 
du  Code  Civil  et  les  lois  antérieures,  et  que  tout 
particulier  peut  s'en  servir  pour  y  flotter  ses  bois;  2*^  t)ue 
les  demandeurs  n'avaient  aucun  droit  d'obstruer  cette  ri- 
vière en  y  construisant,  comme  ils  l'ont  fait,  une  chaussée  et  un 
glacis  qui  la  bni-raient  d'un  bord  à  l'autre,  sans  en  avoir  obtenu 
l'autorisation  d'une  autorité  compétente,  autorisation  (ju'ils  ne 
prétendent  pas  leur  avoir  été  accordée.  S^  Que,  par  l'acte  dos 
Statuts  Refondus  pour  le  Bas-Canada,  chapitre  51,  la  Légis- 
lature n'a  pas  entendu  autoriser  et  n'autorise  pas  ces  cons- 
tructions dans  les  rivières  navigables  et  flottables,  mais 
seulement  dans  celles  (jui  ne  sont  pas  dans  le  domaino 
public,  counne  il  ressort  du  rapprochement  des  articles  400  et 
503  du  Code  Civil  et  des  lois  antérieures,  et  parce  que,  si  elle 
avait  eu  l'intention  de  les  permettre  dans  les  rivières  navi- 
gables et  flottables,  elle  n'aurait  pas  manqué  de  prescriri', 
dans  ce  même  acte,  des  règles  et  conditions  protectrices  do  la 
navigation  et  du  flottage  des  bois,  ce  {|u'elle  n'a  pas  fait  ;  que 
d'ailleurs  les  constructions  des  demandeurs  ont  été  éri<>éts 
au-delà  de  deux  ans  avant  la  passation  de  l'acte  ijui  n'est  pas 
pour  l'avenir,  en  violation  des  lois  alors  existantes  qui  défoii- 
daient  l'établissement  de  ces  ouvrages  dans  les  rivières  navi- 
gables et  flottables,  comme  étant  des  obstructions  causées  pai' 
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les  dumanclours  à  la  navigation  et  au  flottage  ;  4*^  Qu'en  sup- 
posant que  cet  acte  autorisât  le  maintien  et  la  conservation 
lie  ces  constructions,  les  demandeurs  ne  se  sont  pas  conformés 
à  la  loi,  et  nommément  aux  ordonnances  de  Charles  VI  du 
mois  de  février  1415  et  de  François  I  du  niois  de  mai  1520, 
qui  enjoignent  de  laisser  un  espace  libre  de  vingt-cjuatre  pieds 
tie  largeur,  dans  les  constructions  qui  sont  faites  avec  auto- 
risation dans  les  rivières  navigables  et  flottables,  pour  les 
passages  des  nefs,  bateaux  et  marchandises,  les  demandeu^-s 
n'ayant  fait  une  glissoire  dans  leur  chaussée  que  d'enviro?» 
treize  pieds  de  largeur,  ce  qui  était  trop  étroit  et  insuffisarii  ; 
5"  Qu'en  supposant,  enfin,  que  ce  passage  fût  suffisant  et  (jue 
la  défenderesse  dût  s'en  contenter,  il  ressort  de  la  preuve  que 
les  constructions  des  demandeurs  ont  été  brisées  et  endom- 
magées par  cas  fortuit  occasionné  par  une  crue  extraordinaire 
•les  eaux  de  ladite  rivière,  survenue  lorsque  les  billots  de  la 
défenderesse  descendaient  et  qu'ils  approchaient  de  ces  cons- 
tructions et  y  arrivaient,  de  sorte  que  la  défenderesse  n'est 
pas  responsable  de  ces  dommages.  Pour  ces  motifs,  déboute 
les  demandeurs  de  leur  action,  et  les  condanme  aux  dépens. 
(1  R.  L,  p.  720) 
M.  Abhaham-L.  De.saulniers,  avocat  des  demandeurs, 
MM.  McDoUGALL  and  Houliston,  avocats  de  la  défen- 
deresse. 
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EXECUTION     DES     JUGEMENTS.-SAISIE-ARRET.-CAPIAS.-DESISTE- 

MENT. 

Couii  Supérieure,  Arthabaska,  1er  septembre  1869. 
Coram  PoLETTE,  J. 
Octave  Gaudet  vs  Narcisse  Laliberté. 


Jugé:  l"  Que  le  créancier  peut  cumuler  contre  son  débiteur  les  con- 
traintes et  les  différents  moyens  d'exécution  donnés  par  la  loi,  pour  être 
payé  d'un  jugement  rendu. 

2"  Que  celui  (jui  u  été  débouté  d'une  demande  ou  d'une  procédure,  ou 
qui  s'en  est  désisté,  peut  la  recommencer  avant  d'avoir  payé  les  frais  de 
la  première,  et  sa  seconde  demande  ou  procédure  ne  sera  pas  déboutée 
pour  cela,  mais  la  partie  adverse  pourra,  sur  motion  à  cet  effet,  arrêter 
les  procédés  jusqu'à  ce  que  le  demandeur  ait  payé  les  frais  de  la  pre- 
mière demande  ou  procédure,  ou  faire  renvoyer  la  seconde  demande  ou 
procédure,  si  les  frais  de  la  première  ne  sont  pas  payés  dans  un  délai  fixé 
par  la  cour. 

3"  Que  le  demandeur  sur  saisie-arrêt  avant  jugement,  ou  sur  copias, 
n'est  pas  tenu  de  faire  signifier  la  déclaration  au  défendeur  lui-même, 
ou  au  greffe,  mais  peut  en  laisser  au  greffe  une  copie  pour  le  défendeur 
et  faire  constater  tel  dépAt  sur  l'original  par  le  protonotaire  ou  le 
gretiier. 
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L'Iloiioniblo  Juj^o  Poi.KTTK:  Ktuiurîto  (Joiiiaiidiuit  à  t'aiii'  uii- 
iinlor  le  l>ref  de  (JajndH  ad  rcupomlcndiuii,^^  vei-tu  ilu(|iU'l  Liili- 
hcrté  a  éti'  anvtc''  et  <'ei'<)iu''<lmisla  prison  comiinmc  de  ccdistrict. 
Ct'tte  ixMUiAtt'  foiitit'tit  divers  moyeii.s  (|ij('  la  cour  va  exaniiiicr 
HUccessiveiuent  :  l*^  Le  premier  consiste  à  dire  (pio  les  f.iits 
allé^'ijés  en  l'alHdavit  sur  le()nel  est  déeei-né  le  liref,  sont  faux. 
lia  (rréanei!  (it  ses  causes  sont  ainpieinent  |irouv('cs  par  un 
juj^t'ineiit  |»i'oduit  dans  rinstane;i.  Rester  la  (pii'stion  de  savoir 
si  Lalilitrté  »''tait  sur  It;  point  de  iaisseï"  la  province,  dans  l'in- 
tention de  t'iauder  ses  créanci(^rs  en  (général,  et  Oaudctcn 
particulier.  Il  est  hssez  ran;  de  pouvoir  olitenir  une  j)r(!UV(' 
bien  directe  de  tels  faits,  (.^elui  ()ui  veut  frauder  ses  eiéan- 
ciers  \w.  fait  pas  les  choses  au  ^rand  jour,  il  se  cache,  et  ee 
n'est,  la  })lupart  du  temps,  que  par  ses  actes  et  si-s  indis- 
crétions, (|Ue  l'on  ])arvient  à  découvrir  ses  intentions.  Ici, 
Lalil)erté  a  assez  i)arlé  et  a<ri  pour  (pi'on  ne  puisse  pas  se 
méprendre  sur  ce  iju'il  entendait  faire.  Ferdinand  l)oulan<rer 
rajjporte,  (pi'en  septend)re  dernier,  il  eut  une  conversation 
avec  Lalilterté  i|ui  lui  dit,  qu'il  allait  aux  Etats-Unis,  vers  la 
Toussaint.  Louise  llai'dy  dépose,  (pie,  dans  le  courant  de 
)uill(;t  deinier,  ].ialil»erté  lui  <lit  i[u'il  avait  <|Uelque  chose  à 
faire  ici,  (piaussitôt  (pi'il  aurait  gagné  de  l'argent,  il  irait 
aux  Etats-Unis,  et  y  ferait  revenir  .sa  fanulle,  .s'il  trouvait 
cela  convenable:  qu'il  était  content  de  partii'  j)our  déiiai- 
rasser  les  gens  de  Hani,  et  aussi  pour  être  débarrassé  d'eux. 
Jean  Cloutier  jure  que,  le  i;}  juillet  dernier,  il  partait  avi'c 
Laliberté  pour  les  Etats-Unis,  si  ({oodhue  les  engageait.  I^ali- 
berté  lui  dit  (pie,  s'il  fai.sait  bien  ses  ati'aires,  il  monterait  avec 
.sa  famille  pour  y  demeurer;  ([Ue,  la  veille  de  l'arrestation  de 
Laliberté,  celui-ci  lui  dit  cju'il  montait  aux  Etats-Unis,  sans 
dire  quand  ;  mais  il  dit:  "Je  vais  monter  aux  Etats-Unis," 
et  le  témoin  comprit  (pie  ce  devait  être  prochainement.  Ainsi, 
il  est  Itien  prouvé  «|Ue  Laliberté  a  dit,  même  la  veille  de  son 
arrestation,  (pi'il  partait  itour  les  Etats-Unis  avec  rinteiition 
d'y  demeurer,  d'y  emmener  sa  famille,  s'il  fai.sait  bien  ses 
affaires.  Il  voulait  débarrasser  les  gens  de  Ham,  et  en  être 
déliarrassé.  X'était-ce  pas  là  l)ien  exprimer  son  intention  de 
laisser  la  province  'l  que  faudrait  il  donc  de  plus  i  Etait-ce 
dans  le  but  de  frauder  ses  créanciers,  et  plus  particulièrement 
(Jaudet  ]  Ses  paroles  et  ses  actions  ue  le  démontrent  que  tn))). 
Il  est  |)i'ouvé,  par  plusieurs  témoins,  (ju'il  a  une  terre  valant 
au-delà  de  $200,  et  un  mobilier  valant  $40,  et,  cependant,  il 
n'hésite  pas  à  jurer  (ju'il  ne  vaut  pas  £10  sterling,  sur  une 
recjuête  (pi'il  présente  pour  obtenir  des  aliments  pendant  son 
incarcération.  Peut-on  cnjire  qu'un  homme  qui  veut  soutirei' 
de  l'argent  de  son  créancier,  au  moyen  d'un  parjure,  ipii  est 
si   peu   scrupuleux   sur   le   .serment,  va  prendre  des  moyens 
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lionnûtos  poui'  parvenir  à  payer  son  créancier  ?  ne  doit-on  pas, 
au  contraire,   être  convaincu  qu'il  aura  recours  à  tous  les 
moyens  malhonnêtes  pos  ùbles,  pour  s'exempter  de  payer  ?  Il 
ne  s'arrête  pa8  en  si  beau  clientin  :  il  forme  opposition  pour 
l'aire  annuler  la  saisie  de  sa  terre,  sous  prétexte  qu'on  aurait 
dû  commencer  par  saisir  son  mobilier,  qui  vaut  $40,  disent  les 
témoins  ;  sur  cette  somme,  il  faut  défahjuer  SO  prix  d'une 
taure  vendue,  laissant  $34  valeur  du  restant;  et  en  quoi  con- 
siste ce  restant  ?  en  une  vache  estimée  par  plusieurs  témoins, 
à  $20,  (juatre  moutons,  hers»^  charrue,  et  des  meubles  dans  sa 
maison,  nous  dit  le  témoin  Fran<,'oia  Tardif  ;  or,  la  vache,  les  4 
moutons,  les  herse  et  charrue,  poêle,  tuyau,  table,  chaises,  lits, 
etc.,  sont  exempts  de  saisie  par  l'article  556  du  Code  de  Pro- 
cédure Civile,  et  Laliberté  n'a  pas  autre  chose  ;  cependant  il 
se  plaint  qu'on  n'a  pas  saisi  ce  petit  mobilier  insaisissable. 
Ceci  ne  prouve-t-il  pas  encore  sa  malhonnêteté,  sa  détermi- 
nation d'employer  tous  les  moyens  d'inicpiité  à  sa  disposition 
pour  faire  perdre  son  créancier  ?  Mais  il  ne  se  contente  pas 
d'agir;   il   parle  aussi.    Calixte  Provencher  rapporte  ce  qui 
suit:  "Je  lui  ai  demandé  s'il  n'était  pas  vrai  qu'il  devait  faire 
"  une  opposition  à  tin  d'annuler  la  saisie  (jue  le  demandeur 
"  (Gauclet)  avait  faite  de  sa  terre,   etc.  ;  il  m'a  répondu  que 
"  c(!tte  opposition  à  fin  d'annuler  était  <léjà  faite,  et  que  Gau- 
"  (let,  le  demandeur,  n'aurait  pas  sa  terre.    Je  lui  ai  ahjrs  dit 
"  que  c'était  trompant,  qu'il  pourrait  bien  parvenir  à  l'avoir; 
"  il  m'a  alors  répondu:  "Je  suis  bien  certain  qu'il  ne  l'aura 
"  pas,  parce  que  je  l'ai  déjà  vendue,  et  celui  qui  l'a  saura  bien 
"  la  défendre  avec  lui."     Louis  Guertin  nous  dit,  en  parlant 
"  de  Laliberté  :  "  Il  m'a  dit,  depuis  qu'il  est  en  procès  avec 
'  Claudet,  <i\i'il  voulait  garder  sa  terre  pour  élever  sa  famille  : 
"  qu'il  Jouerait  avant  qu'on  la  lui  ôtdt."     Avec  une  telle 
preuve  sous  les  yeux,  est-il  possible  de  s'empêcher  de  croire 
que  Laliberté  avait  l'intention    de  laisser    la  province  dans 
l'intention  de  frauder  Gaudet  ?  Ainsi,  ce  moyen  de  requête 
doit  être  mis  de  côté.  Passons  au  second  moyen  :  3*^  Laliberté 
prétend  que  Gaudet,  ayant  choisi  le  mode  d'exécution  par  voie 
(le  saisie  de  sa  terre,  ne  pouvait  pas  faire  décerner  comme  il 
l'a  fait,  de  capias,  avant  de  connaître  le  résultat  de  la  saisie. 
L'emploi  du  bref  de  capias  n'est  pas  une   voie  d'exécution 
d'un  jugement;  c'est  seulement  un  moyen  d'empêcher  le  dé- 
biteur de  laisser  la  province,  et  se  ménager  par  là  une  chance 
de  se  faire  payer.     Il  n'est  pas  plus  une  voie  d'exécution  que 
no  l'est  la  saisie  conservatoircj  l'arrêt  simple,  la  saisie-gagerie 
par  exemple.  Mais,  en  supposant  que  le  bref  de  capiaa  fût  un 
moyen  d'exécution  du  jugement,  Gaudet  aurait  eu  le  droit  de, 
s'en  servir,  parce  que  la  loi  permet  au  créancier  de  cumuler 
les  contraintes.    Papon,  arrêts,  liv.  11,  tit.  5,  arrêt  43,  p.  1027, 
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noua  dit  dans  son  vieux  langage  :  "  Lu  loi,  etc.,  qui  veut  nu'a- 
"  vaut  de  toucher  aux  immeubles,  l'on  doit  exploiter  les 
"  meubles  d'un  débiteur,  et  la  loi,  etc.,  qui  veut  qu'eslisant 
"  une  voye,  l'on  est  forclos  de  l'autre,  n'ont  lieu  en  France  pour 
"  exécutions  d'obligations  personnelles  ;  mais,  au  contraire, 
"  par  l'Ordonnance  du  Roy  François,  de  l'an  1539,  art.  74,  l'on 
"  peut  d'entrée,  sans  parquérir  ni  discuter,  s'adresser  aux 
"  immeubles,  ivirnà  peut  le  créancier  prendre  et  saisir  les 
"  immeubles  à  lui  généralement  et  autres  spécialement  hypo- 
"  théqués,  et  par  même  moyen  peut  saisir  les  meubles,  ilroits, 
"  noms  et  actions,  et  avec  iceux  la  personne  du  débiteur, 
"  prendre  le  charretier,  le  fouet  et  la  charrette,  et  cumuler  plu- 
"  sieurs  exécutions  ensemble,  ou  bien  l'une  après  1  autre,  et  ne 
"  cesser  jamais,  ny  laisser  son  débiteur,  sa  persoiuie,  ses 
"  biens  meubles  et  immeubles,  qu'il  ne  soit  payé,  afin  de  le 
"  contraindre  à  payer  plus  tôt  :  et  ainsi  a  été  jugé  par  infinis 
"  arrêts  de  la  Cour  de  Parlement."  Voir  aussi  :  1  Pigeau,  édition 
de  1787,  p.  605.  1  Couchot,  Praticien  Universel,  p.  475,  édition 
in-12:  "  Les  poursuites  et  contraintes  par  corps  n'empêchent 
"  les  saisies,  exécutions  et  ventes  des  biens  de  ceux  qui 
"  sont  condamnés."  Ord.  de  1()G7,  tit.  34,  art.  13.  Sur  quoi 
Jousse  (vol.  2,  p.  364)  observe:  "Ainsi  un  créancier  peut  sai- 
"  sir  les  biens  de  son  débiteur  en  même  temps  qu'il  le  fait 
"  emprisonner.  Il  a  deux  sûretés  au  lieu  d'une."  Mais  nous 
avons  une  loi  du  pays  qui  décide  la  question  en  termes 
formels  :  l'art.  554  du  Code  de  Procédure  Civile,  s'exprime 
comme  il  suit  :  "  Le  créancier  peut  exercer  en  même  temps  les 
"  différents  moyens  d'exécution  que  la  loi  accorde."  3"  Lali- 
berté  se  plaint,  par  son  troisième  moyen  de  requête,  que  Gau- 
det  a  fait  décerner  le  second  bref  de  capias  sans  payer  au 
préalable  les  frais  d'un  premier  bref  qui  avait  été  cassé  avec 
dépens  contre  lui.  Il  fonde  cette  prétention  sur  l'acte  des 
S.  R.  B.  C,  ch.  82,  s.  25.  Les  articles  450  et  453  du  Code  de 
Procédure  Civile  reproduisent  la  partie  de  cette  section  qui  a 
rapport  à  notre  question,  ainsi  qu'il  suit:  "Art.  450: —  "Une 
"  partie  peut,  en  tout  temps,  avant  jugement,  se  désister  de  sa 
"  demande  ou  procédure,  à  la  condition  de  payer  les  frais.  " 
Art.  453  :  "  La  partie  qui  s'est  désistée  ne  peut  recommencer 
"  avant  d'avoir  préalablement  payé  les  frais  encourus  par  la 
"  partie  adverse  sur  la  demande  ou  procédure  abandonnée." 
Cette  disposition  serait,  en  certains  cas,  d'une  rigueur  ex- 
trême, et  aurait  pour  effet  de  faire  perdre  un  bon  droit, si  Ion 
se  permettait  de  l'étendre  à  des  cas  analogues  à  celui  qu'elle 
présente,  et  si  on  les  suivait  à  la  lettre  dans  sa  partie  prohi- 
bitive, comme  il  va  être  démontré  par  l'exemple  suivant:  Un 
débiteur  va  laisser  la  province  :  il  e.st  prêt  à  partir,  son  créan- 
cier qui  l'apprend,  a  cependant  le  temps  de  le  faire  arrêter 
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sur  capias.  Ce  cas  n'est  pas  rare:  il  arrive  presque  jour- 
nellement; mais  dans  la  presse  du  moment  l'avocat,  en 
préparant  l'afEdavit,  commet  une  erreur  qui  est  cause  que 
le  bref  est  cassé  avec  dépens,  et  le  débiteur  remis  en  liberté. 
Le  créancier,  qui  se  t"  "ve  sans  argent  pour  payer  ces  dépens 
au  moment  du  prononcé  du  jugement  de  libération,  sera  donc 
condamné  à  voir  partir  son  débiteur,  sans  pouvoir  le  faire  ar- 
rêter sur  un  autre  bref,  et  à  perdre  sa  créance  ?  Mais  supposons 
que  le  créancier  soit  muni  de  la  somme  nécessaire  ;  son  débiteur, 
qui  avait  fait  s*»"  préparatifs  de  départ, aura-t-il  la  complaisance 
d'attendre  qu'on  ait  préparé  le  mémoire  des  frais,  qu'on  aille 
les  lui  offrir,  qu'on  prépare  ensuite  l'affidavit,  le  bref  de  capius 
pour  remettre  au  shérif  et  que  celui-ci  n'ait  qu'à  se  présenter 
pour  l'exécuter  ?  Non,  le  législateur  n'a  pas  entendu  soumettre 
à  une  telle  prohibition,  la  procédure  qui  exige  une  grande 
célérité.  Il  ne  parle  que  de  la  demande,  de  la  procédure  dont 
la  pirtie  se  désiste  volontairement.  Ici,  il  n'y  a  pas  de  désiste- 
ment, la  procédure  a  ôté  soumise  an  juge,  soutenue  d'un  côté, 
contestée  de  l'autre,  et  enfuite  jugée.  Il  n'a  pas  entendu  non 
plus  que  ses  expressions  fussent  prl.^es  dans  un  sens  trop  abso- 
lu, que  sa  disposition  fut  suivie  à  la  lettre.  Il  n'a  pas  interdit 
à  la  partie  le  droit  d'introduire  de  nouveau  sa  demande,  sa 
procédure  avant  de  paj'cr  ;  il  a  seulement  voulu  qu'après  cette 
introduction,  e'ie  ne  pût  procéder  sans  acquitter  les  premiers 
frais,  ainsi  qu'il  s'est  toujours  pratiqué  lorsqu'un  demandeur 
s'est  vu  débouté  de  son  action,  sauf  à  se  pourvoir,  et  qu'il  a 
recommencé.  Tel  est,  dans  l'opinion  de  la  Cour,  dans  quel  es- 
prit ces  articles  sont  conçus.  Ainsi  entendus,  ils  ne  violent 
aucunement  les  règles  de  la  justice  et  de  l'équité,  et  ils  ne  font 
tort  à  personne.  Gaudet  n'a  pas  beaucoup  tardé  à  acquitter  ces 
frais.  Le  bref  est  émané  le  14  octobre,  et  -^aliberté  admet, 
dans  sa  réplique  à  la  défense  au  fond,  qu'ils  lui  ont  été  payés  le 
16  ou  17,  avant  même  le  jour  du  rapport  du  bref.  S'il  en  avait 
été  autrement,  Laliberté  aurait  pu  obtenir  un  ordre  de  paie- 
ment, sous  un  court  délai,  et  faire  casser  ce  second  bref,  s'ils 
ne  hii  étaient  pas  payés  dans  le  délai  prescrit.  Ce  moyen  de 
requête  est  donc  sans  valeur,  i*^  Le  quatrième  et  dernier 
moyen,  est  que  Gaudet  ne  lui  a  pas  fait  signifier  de  déclara- 
tion spécifiant  les  causes  d'action  contre  lui,  soit  à  lui-même 
ou  au  greflfe,  soit  avec  le  bref,  ou  dans  les  trois  jours  de  la 
signification  de  ce  bref.  L'on  ne  sait  trop  ce  que  veut  pré- 
tendre Laliberté,  lorsqu'on  trouve  dans  le  dossier  une  toile 
déclaration  avec  un  certificat  du  député  protonotaire  an  dos, 
constatant  qu'elle  a  été  produite  le  16  octobre,  avec  copie 
pour  le  défondeur  [Laliberté]  ;  c'était  deux  j'  urs  après  la  .signi- 
tication  du  bref.  Entend-il  dire  que  Gaudet  aurait  dû  la  faire 
signifier  par  un  huissier,  avec  certificat  de  signification  ?  Le 
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Coile  de  Procédure  Civile,  art.  804,  ne  l'exige  pas.  Il  se 
contente  de  dire  qu'il  suffit  d'en  laiaser  une  copie  à  lui-même 
(au  défendeur)  ou  au  greffe  du  tribunal,  dans  les  trois  jours 
qui  suivent  la  signification  du  bref.  Gaudet  en  a  laissé  une 
copie  au  greffe,  sans  la  faire  signifier  par  un  huissier,  et,  en 
cela,  il  s'est  conformé  à  la  pratique  suivie  dans  plusieurs  tri- 
bunaux, sinon  dans  tous.  Ce  dépôt  fait  au  greffe,  parle  procu- 
reur de  la  partie,  ou  par  un  clerc,  avec  certificat  de  pioduction 
du  député  protonotaire,  comme  celui  que  nous  avons,  vaut 
bien  la  signification  faite  par  un  huissier  qui  en  donne  son  cer- 
tificat ;  le  mode  suivi  est  aussi  sûr  que  l'autre.  La  Cour  ne 
peut  donc  pas  accueillir  ce  moyen.  Laliberté  a  fait  motion 
pour  rejeter  les  1er  et  5ème  articles  de  l'articulation  de  faits  de 
Gaudet  comme  étant  inadmissibles,  attendu  que  les  faits  y 
mentionnés  ne  sont  pas  allégués  dans  la  défense  de  Gaudet  à 
la  requête.  Cette  articulation  de  faits  est  produite  le  17 
novembre  ;  Laliberté  donne  sa  réponse  le  même  jour,  et  répond 
d'une  manière  directe  aux  deux  articles  dont  il  se  plaint,  sous 
réserve,  dit-il,  de  leur  légalité.  Les  parties  px-ocèdont  à  leur 
enquête  de  part  et  d'autre,  et  la  terminent  le  13  février.  Gau- 
det inscrit  le  15  du  même  mois  pour  audition  finale  au  mérite, 
pour  le  même  jour,  du  consentement  de  Laliberté,  et  ce  n'ivst 
(jue  le  lendemain,  16,  que  la  motion  est  faite,  sans  (|u'il  appa- 
raisse que  Laliberté  ait  donné  avis  de  son  intention  de 
la  faire,  soit  lorsqu'il  a  répondu  à  l'articulation  de  faits 
de  son  adversaire,  soit  après.  Sous  ces  circonstances,  la 
Cour  est  d'opinion  cjue  le  silence  gardé  par  Laliberté  jusqu'à 
l'enquête,  même  jusqu'à  l'audition  de  la  cause,  est  un  iicquies- 
cement  aux  deux  articles  en  question,  et  qu'il  a  attendu  trop 
tard  pour  s'en  plaindre. 

"La  Cour,  attendu,  l'*  Que,  par  jugement  prononcé  par 
cette  Cour,  le  sept  mai  1868,  dans  une  cause  sous  numéro 
748,  dans  laquelle  Narcisse  Laliberté  était  demandeur  contre 
Octave  Gaudet,  défendeur,  Laliberté  fut  débouté  de  son  action, 
et  condamné  aux  dépens  d'icelle  envers  Gaudet,  lesc|uels  dé- 
pens furent  depuis  taxés  à  la  somme  de  $88.78.  /J*-'  Que  le  14 
octobre  dernier,  Gaudet  fit  émaner  de  cette  Cour,  sur  son 
affidavit  fourni  à  cette  fin,  un  bref  de  capias  ad  rexpondev- 
duvi  contre  Laliberté,  pour  le  montant  desdits  dépens,  et  ijuc 
ce  dernier  fut,  en  conséquence  arrêté  et  écroué  dans  la  prison 
commune  de  ce  district,  le  même  jour  :  «I"  Que  le  quatorze 
novembre  dernier,  Laliberté  présenta  une  requête,  pour  faire 
annuler  le  bref  de  capias,  fondée  sur  les  moyens  suivants, 
savoir  :  l''  Que  les  faits  mentionnés  dans  l'affidavit  de  Gau- 
det sont  faux  ;  2*^  Qu'en  supposant  qu'il  eût  l'intention  do 
partir,  et  que,  de  fait,  il  fût  parti  pour  les  Etats-Unis,  ce  «im- 
part n'aurait  pas  privé  Gaudet  de  son  recours  contre  lui,  atten  • 
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rln  qu'avant  de  faire  émaner  le  bref  de  rapins,  Gaudet  avait 
fait  décerner  un  bref  defieri  facias  de  terrU,  et  saisir  sur  lui, 
Laliberté,  en  vertu  de  ce  dernier  bref,  un  immeuble  valant  au- 
delà  de  cinquante  louis  ;  que  la  saisie  de  cet  immeuble  est 
encore  pendante,  et  que  Gaudet, ayant  choisi  son  mode  de  pin- 
cédure  contre  lui,  par  voie   de  saisie  réelle,  ne  pouvait  faire 
émaner  le   bref  de  cnpias  avant  de  connaître  le  résultat  de 
cette  saisie,  de  la  vente  et  de  la  distribution  des  deniers  en 
provenant  ;  3*-'  Que,  le  ou  vers  le  onze   octobre  dernier,  (iau- 
det  avait   fait  émaner  un  premier  bref   de  capùiH  contre  lui, 
Laliberté,  pour  les   mêmes  dépens,  sur  un  affidavit  alléguant 
les  mêmes  moyens  que  ceux  énoncés  dans  l'affidavit  ci-dessus 
premièrement  mentionné,  lequel  bref  fut  cassé  le  (|uatorze  du 
miMne  mois,  avec  dépens  contre  Gaudet,  depuis  taxés  à  neuf 
piastres  et  cinquante  contins,  et  qu'il  a  fait  émaner  le  second 
bref  de  cupids  avant  de  payer  le   montant  de  ces  dépens  (|ui 
auraient  dû  être  accjuittés    avant  l'émanation  de  ce  dernier 
bref  ;  4°  Que  Gaudet  ne  lui  a  pas  fait  sic;ni(ier  de  déclaration 
spécifiant  les  causes  d'action  contre  lui,  Laliberté,  soit  à  lui- 
même  ou  au  greffe,  soit  avec  le  bref  do  capiai^,  ou  dans  les  trois 
jours  de  sa  signification  ;  4*^'.  Que,  le  seize  du  mois  de  novembre 
dernier,  Gaudet  plaida  à  la  retjuête,    l''  Par  une  réponse  en 
droit,  prétendant  que   les  trois  derniers  moyens  sus-mention- 
nés  et  plaides  ]mr  la  requête,  ne  sont  pas  fondés  en  droit,  et 
2*^  Par  une  défense  au   fond,  par   laquelle  il  nie  les  faits  allé- 
gués en  la  requête,  et  aflirme   avoir  payé  à  Laliberté  les  frais 
encourus  sur  le  premier  bi'ef  de  captas  cassé  le  quatorze  oc- 
tobre  dernier.     S*-'  Que,    le    seize    novembre  dernier,  Lali- 
l)erté  a  produit  une  réplique  générale  à  la  réponse  en  droit,  et 
une  réplique  à  la  défense  au  fond,  par  la(;|uelle  il  admet  avoir 
rei/u  les  dépens  sur  le  premier  bref  de  eapias,  mais  le  seize  ou 
dix-sept  octobre  seulement,  et  après  l'émanation  du   second 
lu'ef.      0"  Que,  le  dix-huit    mai  dernier,  Gaudet    a    déduit 
de  sa  demande  de  dépens  sus-mentionnés,  la  somme  de  qua- 
rante-sept piastres  et  cinquante  centins,  avec  laquelle  il  com- 
pense  pareille   somme  qu'il   devait  à  Laliberté,   laissant   une 
l)alance  redue  de  quarante-une  piastres  et  vingt-huit  centins. 
Faisant  droit  d'abord  sur  laditi^  m()tif)n  :  Considérant  que  Gau- 
det a  produit  son  articulation   de   faits  le  dix-sept  novembre 
dernier,  et  que,  le  même  jour,  Laliberté  y  a  répondu,  sans  pré- 
venir  Gaudet,  par   motion,   avis   de    motion,   ou  autrement, 
(|u'il  entendait   demander  le  rejet   des    premier  et  cinquième 
articles   de  l'articulation  de   faits  de  Gaudet,  aux(|uels  il  a 
répondu  d'une   manière  directe  ;  que  les  parties  ont  terminé 
leur  enquête  de  part  et  d'autre,  et  que,  le  ()uinze  février  dei'- 
uier,  Gaudet  a,  du  consentement  de  Laliberté,  inscrit  pour 
audition  finale   au  mérite  pour  le  même  jour,  tandis  que  la 
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motion  n'a  été  faite  et  présentée  que  le  lendemain,  seize 
février  ;  qu'ainsi  le  silence  de  Laliberté  jusqu'à  cette  dernière 
date,  relativement  à  ces  articles,  est  un  acquiescement  à  iceux, 
et  ne  lui  permet  plus  de  demander  de  les  mettre  de  côté  : 
rejette  ladite  motion  de  Laliberté,  et  le  condamne  aux  dépens 
d'icelle  envers  Gaudet  :  Et,  faisant  droit  sur  la  requête  et  sur 
le  bref  de  capias  ad  respondendum  :  Considérant,  l**  Que 
Gaudet  a  prouvé  les  faits  essentiels  allégués  en  son  affidavit 
pour  obtenir  le  bref  de  capias  ad  respoiidendura  ;  de  sorte 
que  le  premier  moyen  plaidé  par  la  requête  n'est  pas  fondé  ; 
2®  Que  le  droit  d'obtenir  un  bref  de  capias  n'est  pas  une  voie 
donnée  au  créancier  pour  faire  exécuter  un  jugement  qu'il  a 
obtenu,  mais  seul^.ment  un  moyen  d'empêcher  son  débiteur  de 
laisser  la  province,  et  par  là,  avoir  plus  de  chance  de  s'en  faire 
payer  ;  qu'ainsi  le  bref  de  copias  émané  en  second  lieu,  n'était 
pas  une  voie  d'exécution  du  jugement  obtenu  par  Gaudet 
contre  Laliberté  ;  mais  que,  quand  même  ce  bref  serait  un 
moyen  d'exécution  du  jugement,  Gaudet  avait  droit  de  l'obte- 
nir, dans  le  temps  que  la  saisie  réelle  mentionnée  en  la  requête, 
était  pendante,  suivant  l'article  554  du  Code  de  Procédure 
Civile,  qui  permet  au  créancier  d'exercer  en  même  temps  les 
différents  moyens  d'exécution  que  la  loi  accorde  ;  3*^  Que  la 
loi  n'obligeait  pas  Gaudet  de  payer  les  frais  sur  le  premier 
bref  de  capias  avant  de  faire  émaner  le  second  ;  et  que,  d'ail- 
leurs, ces  frais  ont  été  payés  avant  le  rapport  en  Cour  du 
second  bref  de  capias,  ainsi  que  Laliberté  le  reconnaît  par  sa 
réplique  à  la  défense  au  fond  de  Gaudet,  et  par  ses  réponses 
à  l'articulation  de  faits  de  ce  dernier  :  4"  Que  Gaudet  a  pro- 
duit et  laissé  au  greffe  de  cette  Cour,  dans  les  trois  jours  de  la 
signification  du  bref  de  capias,  une  déclaration  ou  demande 
libellée,  avec  une  copie  pour  Laliberté,  conformément  à  l'ar- 
ticle 804  du  Code  de  Procédure  Civile  ;  qu'ainsi,  la  requête 
n'est  pas  fondée  en  fait  ni  en  droit:  renvoie  et  rejette  la 
requête  de  Laliberté  présentée  le  quatorze  novembre  der- 
nier, à  rencontre  du  bref  de  capias  ad  respondendum,  émané 
le  quatorze  octobre  dernier  ;  déclare  le  bref  de  capias  bon  et 
valable,  au  montant  de  la  somme  de  $41.28,  balance  restant 
due  à  Gaudet,  et  condamne  Laliberté  aux  dépens  sur  le  bref 
de  capias,  et  sur  la  requête,  envers  Gaudet.  (1  R.  L.,  p.  747) 

E.-L.  Pacaud,  pour  le  demandeur. 

Eugène  Crépeau,  pour  le  défendeur. 
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VENTE  DES  TERRAINS  AFFECTES  ADZ  TAXES  MUNI0IPALE8.- 
ENREGISTREHENT. 

Cour  Supérieure,  Arthabaska,  23  mai  1870, 

Coram  Poleite,  J. 

J.-Bte  Caya,  demandeur,  va  L.-G.  Pellerin,  défendeur,  et  le- 
dit L.-G.  Pellerin,  demandeur  en  garantie,  vs  Alex- 
andre Houle,  défendeur  en  sfarantie,  et  ledit  Alexandre 
Houle,  demandeur  en  arrière  garantie,  va  Ruben-M. 
Hart  et  al.,  défendeurs  en  arrière  garantie, 

Jugé:  1"  Que  l'acte  de  vente  municipale  doit  être  non  seulement  en- 
registré, mais  que  l'acquéreur  doit  aussi  prendre  possession  de  l'im- 
meuble. 

2"  Que  l'acquéreur  d'un  propriétaire  primitif  qui  aura  pris  possession 
de  l'immeuble  et  qui  aura  fait  enregistrer  son  acte  d'acquisition  ne 

f)Ourra  pas  être  troublé  dans  la  propriété,  possession  et  iouiesance  d'ice- 
ui  par  un  acquéreur,  à  une  vente  municipale,  et  (^ui  ..  ..iira  pas  tait  en- 
registrer son  titre  de  propriété  et  n'aura  pas  pris  possession  de  Tim- 
meuble. 

Moses  Hart  acheta  de  John  Perry,  fils,  le  lot  de  terre  n*^* 
10,  rang  4  de  Warwick,  le  29  avril  1808,  par  acte  fait  devant 
Gee  et  son  confrère,  notaires,  et  enregistré  le  29  novembre 
1830.  Ruben-Moses  Hart  et  Samuel-Judah  Hart  vendirent, 
en  leur  qualité  d'héritiers,  et  comme  étant  aux  droits  des  héri- 
tiers de  Moses  Hart,  la  moitié  nord-est  de  ce  lot  de  terre,  à 
Houle,  le  13  avril  1865,  par  acte  fait  devant  A.  DeFoy  et  son 
confrère,  notaires,  enregistré  le  5  mai  1865.  Houle  vendit  cette 
moitié  à  Pellerin,  par  acte  fait  devant  d'Odet  d'Orsonnens, 
notaire,  et  témoin,  le  27  septembre  1866,  et  ce  dernier  l'occupe 
et  la  cultive  actuellement.  Caya  a  intenté  une  action  au  péti- 
toire,  réclamant  la  propriété  dudit  demi  lot  de  terre,  contre 
Pellerin,  et  il  alléguait:  1"  Que  ce  lot  de  terre,  n'-*  10,  dans  le 
4merang  de  Warwick,  avait  été  vendu  par  vente  municipale, 
pour  taxes,  le  5  février  1861,  à  Lambert,  et  que  la  corporation 
du  comté  d' Arthabaska  lui  en  avait  donné  un  acte  de  vente, 
le  27  avril  1863  ;  2**  que  Lambert  en  avait  transporté  la  moi- 
tié indivise  à  Penn,  par  acte  passé  devant  J.  Belle  et  son  con- 
frère, notaires,  le  31  Juillet  1863  ;  3*'  que  Cumming,  exécuteur 
testamentaire  de  Penn  décédé  en  avait  fait  la  vente  à  Caya, 
par  acte  fait  devant  J.  Belle,  notaire,  le  3  avril  1869.  Caya 
concluait  à  être  déclaré  le  propriétaire  de  la  moitié  du  lot  de 
terre  que  Pellerin  occupait.  Pellerin  poursuivit  son  garant. 
Houle,  et  ce  dernier  poursuivit  ses  vendeurs,  Ruben-M.  Hart 
et  Samuel-Judah  Hart,  en  arrière  garantie  :  Ruben-M.  Hart, 
prit  le  fait  et  cause  de  Houle,  dont  il  était  garant,  ainsi  que 
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le  t'ait  et  cause  de  Pellerin,  pour  la  même  raison,  et  il 
plaida  à  l'action  principale:  1®  Que  son  auteur,  M  oses  Hart, 
avait  pris  possession  dudit  lot  de  terie,  et  qu'il  avait  enrcrrjs- 
tré  son  titre  d'acquisition  ;  2'-'  que  Houle  avait  continué  cette; 
possession  ;  qu'il  lui  avait  vendu,  et  que  l'acte  de  vente  (pi'il 
lui  avait  consenti  était  enregistré;  8"  que  Pellerin  avait  arssi 
continué  la  possession  ;  que  tous  deux  avaient  t'ait  dus  amélio- 
rations considéraliles  sur  la  terre  :  et  (ju'ils  ne  pouvaient  être 
dépossédés  avant  d'être,  au  préalable,  remboursés  de  leurs 
améliortitions,  valant  au-delà  de  i?400  ;  4-''  que  Lambert  n'a- 
vait jamais  eu  la  possession  de  l'immeuble,  et  qu'il  n'avait 
jamais  fait  enregistrer  l'acte;  de  vente  que  lui  avait  fait  la 
Corporation  du  comté  d'Arthabaska  :  5"-'  que  l'acte  de  vente 
(ju'ii  avait  fait,  de  la  moitié  indivise,  à  Penn,  n'avait  jamais 
été  suivi  de  tradition,  et  que  cet  acte  n'avait  jamais  été  eiu'e- 
{^istré  ;  (5'^  que  l'acte  de  vente  par  Cumming,  l'exécuteur  testa- 
mentaire de  Penn,  de  cet  immeuble,  à  Caya,  n'avait  jamais  été 
enregistré,  ni  suivi  de  tradition  ;  7"  cjue,  ni  Lambert,  Penn, 
Cumming,  ni  Caya  n'avaient  jamais  eu  l'appréhension  dudit  im- 
meuble ;  iS'^  que  l'appréhension  et  la  possession  dudit  iin- 
meulde  avaient  été  faites  par  Moses  Hart,  les  héritiers  de 
Moses  Hart,  Ruben-M.  Hart  et  Samuel-J.  Hart,  et  Houle  et 
Pellerin  ;  9®  que  l'acte  do  vente  de  la  corporation  du  comté 
d'Arthabaska  et  la  corporation  du  canton  de  Warwick 
avait  été  fait  illégalement,  et  sans  avoir,  au  préalable,  rempli 
tous  les  procédés  requis  pour  faire  cette  vente,  et  ()ue,  par  consé- 
quent, l'action  du  demandeur  principal  devait  être  déboutée, 
avec  tous  les  dépens  qu'elle  avait  provoqués. 

Jugement  :  Attendu,  que,  par  acte  de  vente  passé  devant 
y)eFoy  et  son  confrère,  notaires,  le  tx'eize  avril  18Gô,  Rubeu- 
Moses  Hart  et  Samuel-Judah  Hart  ont  vendu  la  moitié  nord-est 
du  susdit  lot  de  terre  à  Houle,  lequel  acte  a  été  imregistré  au 
bureau  d'enregistrement  du  comté  d'Arthabaska,  le  cinq  île  mai 
1(S65  ;  que,  par  sa  seconde  exception,  Ruben- Moses  Hart  allègue 
que  Caya,  ni  aucun  de  ses  auteurs,  n'ont  jamais  possédé  ledit  lot 
de  terre,  et  n'en  ont  jamais  eu  la  propriété,  ni  la  jouissance  ; 
que  par  sa  quatrième  exception,  Ruben-Moses  Hart  allègue 
que  Lambert  n'a  jamais  fait  enregistrer,  au  bureau  d'eiuvgis- 
trement  <lu  comté  d'Arthabaska,  où  est  situé  ledit  lot  de  terre, 
l'acte  de  vente  que  lui  a  consenti  le  secrétaire-trésorier  de  la 
corpo)"ation  du  comté  d'Arthabaska,  le  vingt-six  avril  bSli-S, 
ni  rnc*-3  do  vente  qu'il  a  lui-même  consenti  à  Penn,  devant  .1. 
J  t  son  confrère,  notaires,  le   trente-et-un  juillet  LSIJ.S: 

^  le  i"  '  ':nibert,  ni  Penn,  ni  les  exécuteurs  de  ce  dernier,  ni 
<jirr,j  ,  ij(  eu  la  possession  de  fait,  de  ce  lot  de  terre.  Coiisi- 
i  •"  que  les    allégations  de  la  première  exception   de 

Kubcii M    .es  Hart  sont  prouvées:  2*^   que,  par  acte  de  vente, 
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passé  (lovant  D^Foy  et  son  confrère,  notaires,  le  treize  avril 
1805,  Ruben-Moses  Hart  et  Sainuel-Judali  Hart  ont  vendu, 
à  Houle,  cent  acres  du  lot  de  terre  sus-inentionné,  du  côté 
nord-est,  et  dont  Caya  réclame  partie,  icelui  acte  consenti  par 
Ruben-Moses  Hart,  tant  pour  lui-même  que  comme  procureur 
de  Samuel- Judah  Hart,  et  enregistré  le  cinq  mai  18()5,  au 
bureau  d'enregistrement  du  comté  d'Arthabaska,  dans  les 
limites  duquel  comté  ledit  lot  de  terre  est  situé  ;  S*-'  que,  par  un 
autre  acte  de  vente,  passé  devant  d'Odet  d'Orsonnens,  notaire, 
et  témoin,  le  vingt  sept  septeuibro  18(56,  Houle  a  vendu  à 
Pellerin  la  susdite  moitié  nord-est  du  lot  de  terre  plus  haut 
mentionné  et  désigné,  et  dont  Caya  réclame  partie  ;  4"  qu'il 
n'est  pas  prouvé  que  Lambert,  Penn,  les  exécuteurs  testamen- 
taires de  ce  dernier,  ni  Caya,  aient  jamais  été  en  possession  de 
fait,  de  la  moitié  nord-est  du  susdit  lot  de  terre,  ni  d'aucune 
partie  d'icelui,  tandis  qu'il  est  établi  que  Houle  l'a  possédé  et 
occupé  pendant  plusieurs  années,  à  venir  au  temps  (|u'il  l'a 
vendu  à  Pellerin,  et  que  ce  dernier  l'occupe  et  possède  depuis 
qu'il  l'a  acquis  de  Houle,  c'est-à-dire  depuis  plus  de  trois  ans  ; 
f)^  qu'il  ne  paraît  pas  au  dossier  que  les  actes  sus-mentionnés 
et  suivants  aient  été  enregistrés,  savoir  celui  de  vente  par  le 
secrétaire-trésorier  du  comté  d'Arthabaska  à  Lambert,  le 
vingt-sept  avril  1863,  du  lot  de  terre  sus-désigné  ;  celui  aussi 
(le  vente  par  Lambert  à  Penn,  le  trente-et-un  juillet  1863, 
devant  J.  Belle  et  son  confrère,  notaires,  et  aussi  celui  de 
Cumming,  en  sa  qualité  d'exécuteur  testamentaire  et  admi- 
nistrateur des  biens  de  la  succession  de  Penn,  à  Caya,  devant 
J.  Belle,  notaire,  le  trois  avril  1869,  de  la  moitié  du  même 
lot  de  terre  ;  tandis  qu'il  est  établi  que  l'acte  de  vente  des  cent 
acres  de  terre  du  côté  nord -est  dudit  lot  de  terre,  consenti  par 
Ruben-Moses  Hart  et  Samuel-Judah  Hart  à  Houle,  le  treize 
avril  1865,  a  été  enregistré  le  cinq  mai  de  la  même  année  ; 
()"  que  Ruben-Moses  Hart  et  Samuel-Judah  Hart,  et  ledit 
secrétaire-trésorier  du  comté  d'Arthabaska  doivent  être  con- 
sidérés comme  le  même  vendeur,  attendu  (|ue  la  vente  faite 
par  ce  dernier  était  pour  acquitter  une  dette  des  premiers,  et 
(ju'en  réalité  il  vendait  pour  eux  ;  et  qu'en  suivant  l'esprit  de 
la  lettre  des  sections  1,  5  et  6  de  l'acte  des  Statuts  Refon(his 
pour  le  Bas-Canada,  chapitre  37,  reproduites  par  le  Code  Civil, 
articles  2088,  2089  et  2098,  l'immeuble  réclamé  par  Caya  ne 
lui  appartient  pas,  mais  qu'il  est  la  propriété  de  Pellerin  ; 
(|u'ainsi  la  demande  principale  est  mal  fondée.  Déboute  Caya 
<!('  son  action,  et  le  condamne  à  tous  les  dépens,  tant  env(-rs 
Pelk-rin,  (|u'envers  Houle  (_'t  Rubon-Moses  Hart,  sur  toutes  les 
•  Iciiiandes  et  déf(înses,  et  tant  en  demandant  (ju'en  déf(;ndant. 
(2  R.  L,  p.  44) 
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Felton  et  HoNAN,  procureurs  du  demandeur. 

Laurier  et  Richard,  procureurs  du  défendeur  et  deman- 
deur en  garantie. 

L.-P.-E.  CkÉpeau,  procureur  du  défendeur  en  garantie  et 
demandeur  en  arrière  garantie. 

E.-L.  Pacaud,  procureur  de  R.-M.  Hart,  défendeur  en 
arrière  garantie. 


MANDAMUS. 

Cour  Supérieure,  Trois-Rivlères,  30  avril  1S70. 
Coram  Polette,  J. 
(Jeoroes-A.  Gouin  V'i  Alphonse  Dubord. 

Jugé:  1°  Qu'un  officier,  qui  ii'ajiit  que  pour  exécuter  les  orires  de  son 
supérieur,  ne  peut  être  poursuivi  et  contraint  par  Mandammà  accomplir 
un  acte  sur  lequel  il  n'a  aucun  contrôle  et  dont  l'exécution  est  entière- 
ment à  la  discrétion  de  son  su^)ér^eu^. 

"2°  Que,  dans  l'espèce,  le  défendeur,  comme  agent  du  Commissaire  des 
Terres  de  la  Couronne,  n'avait  de  juridiction  pour  accorder  les  permis  de 
coupe  de  bois,  réclamés  par  cette  action,  qu'autant  qu'il  y  aurait  éù 
autorisé  par  le  commissaire. 

3"  Que  lorsqu'un  officier  a  un  pouvoir  discrétionnaire,  il  peut  être 
contraint  par  Mandamus  à  exercer  ce  pouvoir  discrétionnaire,  mais  ne 
peut  pas  être  contraint  à  faire  un  acte  quelconque  qu'il  a  discrétion  Je 
faire  ou  de  ne  pas  faire. 

Per  Curiam  :  Le  demandeur  fait  émaner  un  bref  de  man- 
damus  contre  le  défendeur,  en  qualité  d'agent  des  bois  de  la 
couronne  pour  le  territoire  du  Saint- Maurice,  pour  l'obliger  à 
lui  accorder  neuf  limites  de  bois,  ou  plutôt  neuf  permis  de 
coupe  de  bois,  sur  autant  de  limites,  dans  l'étendue  de  l'agence 
du  défendeur,  pour  lesquelles  limites  il  avait  fait  application  le 
11  Juillet  1867,  par  lui-même  et  par  d'autres  personnes  qui  lui 
avaient  ensuite  transporté  leurs  droits,  et  se  trouvaient  va- 
cantes. Il  allègue,  par  sa  requête  libellée,  qu  il  avait  payé  les 
droits  et  rentes  établis.  Il  allègue,  en  outre,  que  le  commis- 
saire des  terres  de  la  couronne  a  télégraphié  au  défendeur,  le 
19  janvier  1868,  offrant  au  demandeur  cinq  limites  sur  neuf  : 
que  ce  télégramme  lui  fut  remis  de  suite,  et  que,  pour  mettre 
tin  aux  difficultés  qu'il  éprouvait,  il  accepta  l'offre,  mais  qu'on 
refuse  maintenant  de  lui  accorder  des  permis  pour  les  neuf 
limites,  et  même  pour  les  cinq  dont  on  lui  a  laissé  le  choix, 
bien  qu'on  ait  toujours  gardé  tout  le  prix  des  neuf  ;  qu'aux 
termes  de  l'acte  des  Statuts  Refondus  du  Canada,  ch.  23,  et 
des  règlements  faits  d'après  cet  acte,  le  12  juin  1866,  il  a  droit 
aux  neuf  limites,  et  que   le  défendeur  est  tenu   par  la  loi  de 
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lui  en  accorder  des  permis.  Conclusions  :  que  le  défendeur 
accorde,  de  suit»',  les  neuf  permis  au  demandeur,  ou  montre 
cause  pourquoi  la  re(iuête  ne  serait  pus  accordée,  à  défaut  île 
(|Uoi,  il  émane  un  bref  de  mandamus  péremptoire  oi'donnant 
au  défendeur  d'accorder  les  neuf  permis  de  coupe  de  bois, 
sinon  qu'il  y  ttoit  conti'aint  par  corps.  Le  défendeur  rencontre 
cette  demande  par  deux  plaidoyers  dont  l'un  en  droit  et 
l'autre  au  fond.  Il  plaide  par  le  premier  :  que  1  octroi  du  bref 
de  ritandaniiia  serait  inutile,  en  autant  qu'il  n'a  aucune  auto- 
rité comme  agent  des  bois  de  la  couronne,  excepté  lorsqu'il  est 
autorisé  à  agir  en  telle  qualité  par  le  commissaire  des  terres 
de  la  couronne,  et  qu'afin  de  produire  son  effet,  ce  bref  devrait 
être  adressé  au  commissaire  ;  par  le  second  :  qu'il  est  l'agent 
des  bois  de  la  couronne  dans  le  territoire  du  Saint- Maurice, 
mais  qu'il  n'agit  comme  tel  que  loisqu'il  y  est  autorisé  par  le 
commissaire  ;  que,  dans  la  présente  affaire,  le  commissaire  ne 
l'a  pas  autorisé  à  accorder  des  permis  de  coupe  de  bois  au  de- 
mandeur, et  lui  a  même  donné  instruction  de  n'en  pas  accor- 
der. La  cour  se  dispensera  de  passer  en  revue  tous  les  détails 
du  la  cause  ;  il  lui  suffira  d'examiner  deux  questions  dont  une 
seule  suffit,  k  mon  sens,  pour  en  disposer,  1  Le  défendeur  a-t- 
il,  par  la  loi,  le  pouvoii-  d'accorder  les  permis  de  coupe  de  bois 
qu'on  lui  demande  ?  Il  est  nommé  en  vertu  de  l'acte  des  Sta- 
tuts Refondus  du  Canada,  ch.  23,  déjà  cité,  et  c'est  la  première 
section  qui  donne  le  pouvoir  d'accorder  ces  permis  :  elle  est 
comme  il  suit  :  "  Le  commissaire  des  terres  de  la  couronne,  ou 
"  tout  officier  ou  agent  sous  ses  ordres  et  dûment  autorisé  à 
"  cet  effet,  pourra  accorder  des  permis  de  coupe  de  bois  sur  les 
"  terres  non  concédées  de  la  province,  aux  taux  et  conditions, 
"  et  d'après  les  règlements  et  r?strictions  qui  pourront  être 
"  établis  de  temps  à  autre  par  ie  gouverneur  en  conseil,  et 
"  dont  avis  sera  dûment  donné  dans  la  Gazette  du  Canada." 
Le  commissaire  a  donc  tout  pouvoir  d'accorder  des  permis  de 
coupe  de  bois,  aux  taux  et  conditions  et  suivant  les  règle- 
ments qui  peuvent  être  établis  par  le  gouverneur  en  conseil. 
L'officier  ou  agent  dont  parle  la  section,  est  sur  un  pied  tout 
différent  ;  il  est  sous  les  ordres  du  commissaire,  c'est-à-dire, 
tous  les  devoirs  qu'il  remplit,  il  les  tire,  non  de  la  loi,  mois  du 
commissaire  qui  lui  donne  ses  ordres.  Lorsqu'il  s'agit  de  per- 
mis de  coupe  de  bois,  l'acte  trace  mot  à  mot  la  conduite  de 
cet  officier  ou  agent  :  "  Le  commissaire  des  terres  de  la  cou- 
"  ronne,  y  est-il  dit,  ou  tout  offici(  r  ou  agent  sous  ses  ordres 
"  et  dûment  autorisé  à  cet  effet,  pourra  accorder  des  permis  de 
"  coupe  de  bois."  Ce  n'est  d(mc  pas  la  loi  qui  lui  donne  le  pou- 
voir d'accorder  de  tels  permis,  mais  le  commissaire  qui  peut, 
a})rès  l'avoir  donné,  le  retirer  à  volonté,  tant  qu'il  n'a  pas  été 
exercé.  Et  si  le  défendeur  n'a  pas  le  pouvoir,  par  lui-même. 
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(l'accorder  des  permis  de  coupe  de  bois,  qu'il  lui  faill(>  potir 
agir,  l'autorisation   du  cotninissaire,  comment  pout-oii  deman- 
d<fr  (]u'il  soit  contraint  à  le  faire  ;  le   bref  ne  sorv.rait  à  rien 
puistpi'il  ne  pourrait  pas  être  exécuté.    "  The  ohject  of  thc 
"  granting  of  the   writ  of  mandamus  being,  as  before  stated, 
"  to   prevent  a    failure  of  justice,  and    to    provide  an  inune- 
"  diato  and  efficacious  reniedy,   it  follows  that  it  will  not  bc 
"  granted   if,  vvhen  granted,  it  would  be  nugatory,  in  accor 
"  tlance  with  the  maxiin,  li'x  non  cogit  ad  inufilia.    So  the 
"  court  will  refuse  it,  if  it  be  manifest  that  it  must  be  vain 
"  and  fruitless,  or  useless,  or  cannot  hâve  a  bénéficiai  effect  : 
"  thus  where  the  writ  issought  to  one  magistrate  to  command 
"  him  to  do  that  which  cannot  be  donc  but  by  two"  (Tapping, 
on  M(ind(imuii,  p,  15.)  "  The   writ  of  viandamas  to  restore, 
"  &c.,  should  be  directed  to  him  or  them  who  has  or  hâve  the 
"  power  of  appointment,  as  to  the  incumbent,  and  not  to  the 
"  churchwardens,"  (page  212).  "It  has  therefore  been  held  that 
"  the  writ  will  lie  te  compel  a  clerk  of  the  court  to  deliver  tho 
"  transcript   on   a    writ   of  error,  or  appeal,   if  he  illegally 
"  refuses  to  do  so.  But  it  will  in  no  case  be  allowed  against 
"  the    clerk,   unless    it    is    clearly  the   légal   diity  of  siirh 
"  offieer  to  parforni  the  aet,  and  the  party  asking  it,  has  a 
"  clear  right  to  its  performance,  and  has  no  other  adéquate 
"  and  spécifie  reniedy"  (Moses,  on  Mandamus,  p.  61,  en.  5). 
Tapping,  p.  313  :  "  The  writ  must  be  directed  to  ail  those  who 
"  are  légal ly  bound  to  exécute  it,  and  to  them  only,  although 
"  they  may  not  be  thosa  whose  wrongful  act,  &c.,  has  occa- 
"  sioned  the  writ.    A   breach   of  this  rule  renders  the  writ 
"  liable  to  be  either  superseded  orquashed."  Si  même  le  com- 
missaire et  l'ofîicier  ou  agent  avaient  un  pouvoir  ou  une  juri 
diction  concurrente,  le   bref  devrait  être  adressé  aux  deux. 
"  Where  the  act,  the  performance  of  which  is  commanded  by 
the  writ,  is  joint  and  one  party  only  refuses,  and  the  other  or 
others  are   willing  ;    nevertheless  the  writ  must  be  directed 
against  both  or  ail.  So  where  two  ordy  hâve  a   concurrent 
jurisdiction,  the  writ  shpuld,  it  seems,  be  directed  to  both, 
cotnmanding  them,  or  one  of  them,  &c."  (Tapping,  page  314). 
Il  est  donc  évident  que  le  bref  de  mandamus  ne  doit  pas,  ne 
peut  pas  être  adressé  à  quelqu'un  qui  n'a  pas  le  pouvoir  de 
rexécutei,et  comme  le  défendeur  n'est  pas  i*evêtu  du  pouvoir  de 
faire  ce  (|ue  le  demandeur  exige,  la  poursuite  ne  pouvait  pas 
être  dirigée  contre  lui.     H  La  loi  commande-t-elle  impérative- 
ment d'accorder  des  permis  de  coupe  de  bois  à  ceux  qui  en 
demandent  et  qui  payent  les  droits  et  rentes  établis,  comme 
le  prétend  le  demandeur  ;  ou  donne-t-elle  un  pouvoir  discré- 
tionnaire d'en  accorder  ou  non,  suivant  qu'il  est  jugé  à  pro- 
pos ?  C'est  dans  la  sect.  1ère,  ci-haut  rapportée  de  l'acte  déjà 
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cité,  que  se  trouve  le  pouvoir  d'en  octroyer.  II  pont  être  utile 
de  répéter  la  citation.  "  Le  coniniissairo  de.s  terres  de  la  cou- 
"  ronne,  ou  tout  otiicier  ou  a^eiit  .sous  ses  ordre.s  et  dûment 
"  autori.sé  à  cet  etiet,  pourrai  accorder  des  permis  de  eou[»e  de 
"  bois  sur  les  terres  non  concédées  de  la  province."  La  .section 
ne  dit  pas  «jue  le  ccjnimissaire,  etc..  (levordi^ni,,  mais  (pi'il 
potirni  accorder;  elle  est  donc  connue  en  termes  /«r(»/7a/i/'s  et 
non  impératifs.  Si  l'on  dit  fpie  par  le  droit  anglais,  l'expres- 
sion pourra  e.st  impérative  en  certains  cas,  l'on  réi)ondra  (jne 
nos  lois  ont  établi  une  règle  qui  nous  donne  la  signification 
lin  viot,  .sans  Faire  aucune  des  exceptions  (pie  le  droit  anglais 
nous  présente.  Nous  avons  d'abord  l'acte  t l'interprétation,  Sta- 
tuts Refondus  du  Bas-Canada,  cb.  1,  section  18,  §  8,  (pli 
nous  dit  :  "  CluKjue  t'ois  (jue,  par  un  acte  quelcon(|Ue,  il  est 
"  i)rescrit  qu'une  cho.se  sera  faite,  l'obligation  de  l'accoinjjlir 
"  sei'a  sous-entendue;  mais  lor.S(|u'il  est  dit  qu'une  cho.se  ?>(»(' r- 
"  /■'/,  être  faite,  le  pouvoir  de  l'accomplir  sera  facultatif."  En 
anglais  :  '•  The  Word  shiill  is  to  be  constructed  as  impérative, 
and  the  word  rii((i/ an  permissive."  Cette  règle  se  trouve  dans 
notre  Code  Civil,  article  15,  comme  il  suit  :  "  La  disposition  (pli 
prescrit  (pi'une  cbo.se  se  fera  ou  sera  faila  est  ohliipifoire. 
Celle  (pli  éntjnce  qu'une  chose  peut  .se  faire  ou  être  faite,  est 
/aculfatu.'c  .seulement."  Le  connnissaire  des  teiTes  de  la  cou- 
rotme  est  à  la  tê'te  d'un  département  très  important  du  gou- 
vernement de  la  province,  et,  parce  (|u'il  occupe  cette  place,  il 
est  membre  du  Conseil  Exécutif  et  ministre,  prenant  con.sé- 
(piemment  une  part  active  dans  1  administration  des  attaires 
]ml(li(pies.  L'on  comprend,  dès  lors,  qu'il  doit  avoir  beaucoup 
«le  latitude,  une  grande  liljerté  d'action  pour  conduire  conve- 
nablement, et  avantageusement  pour  le  public  en  général,  le.s 
fiflaires  (pii  sont  de  son  domaine,  et  ne  jias  être  contn'ilé  .sur- 
tout par  des  particuliers  personnellement  intéressé.s.  Nt; 
serait-il  pas  étrange  (jue  la  loi  autori.sât  le  premier  venu  à 
venir  lui  dire  :  "  Vous  avez  douze  limites  de  bois  actuellement 
"  vacantes  ;  je  ne  peux  vous  en  demander  (ju'une,  mais  j'ai 
"  onze  amis  ici  qui  vous  demandent  les  onze  autres  et  (pii  vont 
"  me  les  céder  ensuite  ;  voici  le  prix  des  douze  ;  donnez-moi 
"  «les  permis  pour  toutes:"  Si  le  commis.saire  était  obligé 
dobtempérer  à  une  telle  tlemande,  il  pourrait  en  résulter  de 
grands  inconvénients,  de  graves  injustices.  Suppcjsons  le  cas 
d'un  commer(;ant  qui  établirait  à  grands  frais,  des  scieries,  au 
vu  et  su  du  gouvernement  et  avec  son  assentiment,  sur  une 
rivière  vers  le  haut  de  laquelle  il  y  a  beaucoup  de  bois  de 
sciage  sur  pied,  connue  la  chose  a  déjà  eu  lieu,  et  (pli,  sur  .sa 
«Icinande  au  commissaire  de  lui  accorder  des  permis  de  coupe 
de  liois,  en  recevrait  pour  réponse,  que  la  chose  est  devenue 
iiiq)o.ssible,  parce  (ju'on   a  été  forcé  de  les  accorder  h  (|uel- 
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qu'un,  qu'on  ne  connaJHsait  pnH,  mais  qui  est  venu  dire  qu'il 
voulait  les  avoir  et  (jui  en  a  payé  le  j)rix  et  qu'il  n'y  a  plus 
de  limites  vacantes,  n'y  aurait-il  pas  là  une  grave  injustice  ? 
CepetJtiant  le  cas  supposé  n'est  pas  extrême  et  serait  tléjà 
arrivé,  si  le  commissaire  n'avait  pas  usé  de  discrétion  dans 
l'exercice  du  pouvoir  qu'il  a  d'octroyer  des  permis  de  coupe 
de  bois.  Ceci  doit  surtire  pour  convaincre  de  la  nécessité  (ju  il 
y  a  de  donner  un  pouvoir  discrétionnaire.  Aussi,  lors(|ue  le 
pouvoir  de  faire  un  acte  quelcon(|Ue  est  discrétionnaire,  le 
vumdamuM  ne  peut  pas  être  accordé,  excepté  seulement  pour 
contraindre  l'otticier  à  exercer  ce  pouvoir  discrétionnaire,  lors- 
qu  il  négliÊfe  de  le  faire  ;  mais  le  laissant  libre  de  décider  sui- 
vant son  opinion,  sans  pouvoir  aucunement  le  contrôler  ni 
même  l'influencer.  "  Tlie  duty  must  also  be  imperative,  and 
"  not  discretionary  ;  there  being  numerous  cases  '•hicli 
"  clearly  established  that  a  mandaruiiH  CAunot  issue  to  enforce 
"  the  exercise  of  a  discretionary  power,  except  in  those  eiuses 
"  wliere  such  discrétion  is  limited  as  to  time,  and  such  tiine  as 
"  passed  '  (Tapping,  pp.  12,  13).  "As  it  lies  not  to  command  the 
"  exercise  of  a  discretionary  or  voluntary  act,  power,  or  right, 
"  of  what  kind  soever  ;  so  neither  does  it  lie  to  influence  nor 
"  control  the  exercise  of  such  a  discretionary  act,  power,  or 
"  right.  Thus,  the  court  will  not  grant  the  writ  where  a 
"  'natter  is  left  to  the  discrétion  of  an  individual,  or  body  of 
"  raen,  which  discrétion  has  been  exercised,  and  no  grouiul 
"  appears  that,  it  has  been  done  wrongfully.  So  the  court 
"  will  not  interfère  with  the  discrétion  of  an  inferior  jurisdic- 
"  tion,  where  it  is  exercised  in  accordance  with  reasonalde 
"  rules  or  practice,  which  principle.  has  '  een  since  contirmed  by 
"  many  cases  (pp.  18,  14).  "  The  court  will  not  grant  a  man- 
"  damus  where  discrétion  is  given  to  the  commi.ssioners,  and 
"  they  had  exercised  it,  no  ground  being  shown  that  they  had 
"  done  it  wrongfully  "  (Impey,  p.  108).  "  Where  a  discrétion  is 
"  vested  in  any  inferior  court,  and  such  court  has  exercised 
"  it,  a  superior  court  cannot  control  such  discrétion  by  writ 
"  of  mandaviua.  The  writ  when  directed  to  an  inferior  tri- 
"  bunal,  is  a  writ  which  seeks  to  compel  act.ion  ;  it  does  not, 
"  however,  point  out  to  that  court  how  it  shal'  nc'^  in  a  inat- 
"  ter  over  which  it  basa  discretionary  power'  (Moses,  pp.  ô8, 
54).  Pour  ces  motifs,  la  requête  doit  être  renvoyée.  Le  juge- 
ment déclare  la  réponse  du  défendeur  bonne  et  suffisante  en 
loi  et  renvoie  la  déclaration  ou  requête  libellée  et  l'action  du 
demandeur  avec  dépens.  (2  7^.  L.,  p.  49,  et  1  H.  C,  p.  248) 

A. -M.  Hart,  avocat  du  défendeur. 

W.  HoULisTON,  conseil. 

Alleyn  et  Chauveau,  avocats  du  défendeur. 

A.-B.  Cressé,  conseil. 
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OAUnONNEHENT  POUR  FRAI8.-0URATBUR  A  L'ABSENT. 

Couu  Sui'ÉKlEUUE,  Sorel,  2H  novembre  18G7. 
Coram  LoRANdEU,  J. 
FiiANvois  Parent,  ÙH-qualité,  vs  Joseph  Saim  Jacques. 

Juof  :  1"  Qu'un  curateur  &  l'iibsent,  qui  intente  une  action  en  sa  qua- 
lité (le  curateur,  n'est  pus  tenu  de  fournir  le  cautionnement  Judicatum 
nolri. 

2^  Qu'un  cuniteur  à  l'absent  ne  peut  intenter  une  action  pétitoire, 
dont  l'issue  peut  entraîner  lu  ))ertH  (les  droits  de  l'absent  sur  l'immeuble 
revendiqué,  et  qu'il  ne  peut  intenter  (jue  les  actiona  qui  se  rap[)ortentà 
l'administration  des  bien.". 

Le  demandeur  alléguait,  dans  sa  déclaration,  (jue,  par  acte 
passé  devant  Duplessis  et  son  collègue,  notaires,  à  Sorel,  le 
1er  septembre  1847,  J.-B.  Labarre  vendit  à  Michel  Lefort  un 
emplacement  y  désigné  ;  que  Lefort  prit  incontinent  posses- 
sion dudit  morceau  de  terre,  et  eu  devint  le  légitime  proprié- 
taire; qu'ensuite,  vers  le  23  février  1863,  le  défendeur,  sans 
aucun  droit  ou  titre  quelconque,  et  connaissant  bien  que  Le- 
fort était  le  vrai  propriétaire  dudit  terrain,   en  prit   posses- 
sion,  et  en  jouit   (Jepuis   contre  la  volonté  du  demandeur  èa- 
quaiité,   et  en  perçoit  les  rentes  et  profits  depuis  le  23  fé- 
vrier 1863  ;   que    le   demandeur   es  -  qualité   a   été   dûment 
nommé  curateur  audit  Lefort,  absent  de  cette  province  de- 
puis  plusieurs  années,  par   acte   dûment    homologué   à  So- 
rol,  le  22  mai  186.5,  lequel  acte  fut  ensuite  enregistré  ;  con- 
clusion :  que  le   demandeur,   ès-qwdité,  soit  déclaré   le   vrai 
ai  légitime  propriétaire  dudit  morceau  de  terre,  et  que  le  dé- 
fendeur soit  condamné  à  le  délaisser  et  à  lui  en  livrer  la  pos- 
session, et  à  lui  payer  la  valeur  des  loyers,  rentes  et  profits 
(ju'il  en  a  retirés  (depuis  le  23  février  1863,  avec  dépens.  Le 
13  novembre  1866,  le  défendeur  fit  motion  à  ce  qu'en  autant 
qu'il  apparaissait,  par  le  bref  de  sommation  émané  en  cette 
cause,  et  la  déclaration  y  annexée,  que  Lefort  (auquel  le  de- 
mandeur a  été  nommé  curateur  en  son  absence  du  pays)  est 
absent  de  cette  pi'ovince,  et,  nommément  de  cette  partie  de  la 
province  du  Canada,  ci-devant  constituant  le  Bas-Canada,  et 
est  non  résidant  dans  le  Bas-Canada,  et  en  autant  que  le  de- 
mandeur s'est  porté  demandeur  comme  curateur  audit  absent, 
il,  le  demandeur,  soit  tenu  de  fournir  au  défendeui    caution 
pour  la  sûreté  des  frais  qui  pourront  être   encourus  en  cette 
cause.et  à  ce  que  toutes  les  pnxîédures  soient  suspendues  jusqu'à 
co  (jue  tel  cautionnement  soit  fourni  suivant  la  loi.    La  cour, 
par   son    jugement   du  31   décembre   1866,  rejeta  cette  mo- 
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tien.  Le  défoMdeur  plaida  ensuite  par  une  défense  en  droit,  et 
denuinda  le  délwuté  de  l'action  :  V^  Parce  que  le  demandeur, 
h-qiudilé  de  curateur  à  Michel  Lefort,  absent,  n'expose  aucun 
droit  d'action  ;  2^  Parce  que  le  demandeur,  es  dite  qualité,  est 
mal  fondé  en  droit  à  porter  la  présente  demande  au  pétitt)irt', 
et  (pie  les  pouvoirs  d'un  curateur  à  l'absent  se  bornent  aux 
actes  de  pure  administration,  et,  conséquennnent,  le  deman- 
deur n'a  aucun  pouvoir  de  poursuivre  la  présente  action  péti- 
toire,  qui  ne  compote  pas  au  demandeur  èn-qiudifé  Conclu- 
sion au  débonté  de  l'action  et  à  ce  que  le  demandeur  soit  con- 
damné personnellement  aux  dépens. 

Ju(iEMENT:    "  La  cour,  considérant  que,  suivant  l'article  91 
du  Code  Civil,  les  pouvoirs  de  curateur  à  l'absent  se  bornent 
aux  actes  de  pure  administration,  et  qu'il  ne  peut  aliéner,  en- 
gager, ni  hj'^pothéquer  les  l)iens  de  l'absent,  et  que,  partant,  il 
ne   peut  intenter  que   les  actions  qui  se  rapportent  à  cette 
af'ministrntion  ;  considérant  que  ce  pouvoir  d'administration 
donné  au  curateur  à  l'absent  est,  en  droit,  le  même  qiu,'  le 
pouvoir  de  gestion  doinié  à   un  mandataire,  par  une  procura- 
tion générale,  et  que  tel  curateur  à  l'absent  ne  peut  pas,  plus 
que  le  mandataire  général,  intenter  les  atitions  réelles  dont 
l'issue  peut  entraîn(ir  la  perte;  d'un  immeuble,  dont  ni  l'un  ni 
l'autre  n'ont  le  droit  de  disposer  ;  considérant,  entin,  que  le  de- 
mandeur, en  sa  (pialité  de  curateur  à  l'absent,  i^^  pouvait  in- 
tenter, contre  le  défendeur,  une  action  pétitoire,  dont  l'issue 
pouvait  entraîner  la  perte    des  droits  de   l'absent,  sur  l'im- 
meuble revendiqué,  au  cas,  entre  autres,  où  le  défendeur  plai- 
dant un  titre  de  propriété  adverse  à  celui   de  l'absent,  triom- 
pherait dans  sa  défense,  et  obtiendrait  un  jugement  eu  sa 
faveur,  ce  ([ui   constituerait  une  aliénation  virtuelle  de  l'im- 
meuble. Que,  si,  au  contraire,  tel  jugement  n'emportait  pas 
l'autorité  de  chose  jngée  contre  l'absent,  il  s'ensuivrait  (|Ue  le 
défendeur,  assigné  par   le  demandeur,  n'a  pas  été  mis  en  pré- 
sence de  son  légitime  contradicteur,  et  qu'ainsi,  suivant  l'une 
ou  l'autre  de  ces  hypothèses,  le  demandeur  était  sans  capacité 
légale  à  intenter  la   présente  demande  :  a  niainteim  et  main- 
tient la  défense  en  droit  du  défendeur,  et  lui  donne  congé  de 
l'action,  avec  dépens.  (2  7?.  L.,  p.  91) 

Olivier    .  Ahmsironm;,  avocats  du  demandeur. 
Lai'RENA\.!;  et  Britneau,  avocats  du  défendeur. 


'! 


DE  LA  PROVINCE   DE  QUÉBEC. 


490 


JURES  DAMS  LES  CAUSES  01? ILES. 


(Jour  de  Circuit  pour  le  district  de  Richelieu, 

.  Sorel,  8  janvier  1870. 

Coram  LoRANdER,  J. 

Xarcisse  Sylvestre  t'sLouD  Manseau. 

Jugé  :  Qu'un  juré  spécial  aseigné  pour  servir  dans  une  cauHe  civile 
(action  en  dommages)  et  qui  et-t  déchargé  avant  de  servir,  n'a  droit  à 
iiucnn  rénninération  comme  tel,  la  loi  n'ayant  pourvu  qu'an  paiement 
des  douze  jurés  qui  servent  au  procès. 

Le  demandeur  alléguait  qu'une  action  en  dommages,  pour 
injures  verbales,  a  été  intentée  devant  la  Cour  Supériem-'  du 
Bas-Canada,  dans  le  district  de  Richelieu,  le  deux  juillet  1869, 
pour  la  somme  de  $1,000,  à  la  poursuite  de  Joseph  Duguay 
contre  Louis  Manseau   (le  défendeur  en  cette  cause)  ;   que  le 
9  octob-e  alors  suivant  (1869)  une  motion  a  été  faite  de  la 
part  de  Louis  Manseau,  demandant  un  juré  spécial,  pour  déci- 
der du  litige  lié  entre  lui  et  Duguay,  et  pour  l'émanation  d'un 
bref  de   Venirc  Facias,   lequel  a  été  émané  le  15  décembre 
1S69,  et  un  rôle  de  24  jurés,  tel  que  requis  par  la  loi,  a  été 
préparé  à  cet  effet  le  même  jour  par  le  protonotaire  du  district 
de  Richelieu;  qu'en  vertu  du  bref  de  Veinre  Facias,  le  shérif 
du  district  de  Richelieu  a,  le  18  décembre  1869,  sommé  le  de- 
mandeur d'être  et  de  comparaître  devant  les  Juges  de  la  Cour 
Supérieure  pour  le    Bas-Canada,   en  la  chambre  d'audience, 
en  la  ville  de  Sorel,  lundi  le  vingt-septième  jour  de  décembre 
alors  courant,  à  dix  heures  de  l'avant  midi,  pour,  là  et  alors, 
servir  comme  juré  spécial,  dans  l'action  sus-mentionnée  :  que 
le  demandeur  s'est  rendu,  tel  qu'il  en  avait  été  requis,  lundi  le 
vingt-sept  décembre  1869,  à  dix  heures  du  matin,  pour  servir 
comme  juré  spécial  dans  ladite  cause,  et  qu'après  l'appel  des 
jurés,  il  a  été  déchargé ,  que  les  dépenses  et  la  perte  de  temps 
itccasionnées  au  denumdeur  par  le  voyage  qu'il  a  été  oV)ligé  de 
taire  à  Sorel  pour  servir  comme  jur'i  sont  de  !:?2.ôO,  dont  $1.00 
pi)ur  sa  journée,  et  !?1.50  pour  son  charretier.    Conclusions  au 
paiement  de  cette  sonmie,  avec  dépens.    A  cette  action  le  ùé- 
tViideur  plaida  :  ([u'il  est  vrai  que  le  défendeur  a  demandé  un 
procès  par  jurés  dans  une  cause  de  F'iguay  contre  lui,  mais 
(pi'il  n'a  fait  qu'user  du  droit  que  h-i   donnait  la  loi,  et  qu'il 
s'est  conformé  en  tout  aux  conditions  imposées  par  le  Code 
de   Procédure   Civile,   dans   le   cas   d'un   procès   par  jurés  ; 
qu'il    a   payé    entre    les    mains   du    protonotaire    la   somme 
exigée    par  la  loi    pour   le  paiement  des  jurés,  et   que,  si  le 
ilenumdeur  n'a  pas  été  payé  et  a  quelques  réclamations  à  taire, 
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il  est  non  recevable  en  s'attaquant  au  défendeur  qui  a  payé 
ce  qu'il  devait  payer  entre  les  nmins  de  celui  que  la  loi  lui 
indiquait  ;  que  l'action  du  demandeur  est  mal  dirigée  contre 
le  défendeur.  Le  demandeur  appuyait  sa  demande  sur  le  Droit 
Commun,  et  prétendait  qu'il  n'était  tenu  à  aucun  service  sans 
rémunération.  Le  défendeur,  de  son  côté,  soutient  que  la  loi 
n'ayant  pourvu  qu'au  paiement  des  douze  jurés  qui  sei-ventau 
procès,  elle  en  avait  par  indifférence  exclu  les  autres,  et  il  cita 
l'article  416  du  Code  de  Procédure  Civile,  et  les  65e,  66e,  67e 
et  68e  règles  de  pratique  de  la  Cour  Supérieure.  La  cour  a 
débouté  et  déboute  le  demandeur  de  son  action,  avec  dépens. 
(2  R.  L.,  p.  93) 

A.  Gagnon,  avocat  du  demandeur. 

Barthe  et  Brassard,  avocats  du  défendeur. 


CURATEUR  A  L'ABSENT.-DEPEHS. 

Cour  de  Circuit,  Sorel,  30  mai  1868. 
Coram  Loranger,  J. 
Joseph  Saint-Jacques  vs  François  Parent. 

Jugé  :  Qu'un  curateur  à  l'absent  qui  intente,  èi>-(jualitê,  ane  tu;tion  péti- 
toire  qui  est  déboutée  parce  qu'il  n'a  pas  en  loi  le  droit  d'intenter  une 
telle  demande  qui  est  une  action  réelle,  peut  être  condamné  personnelle- 
ment aux  dépens  de  cette  action. 

Le  demandeur  alléguait,  dans  sa  déclaration  :  Que,  par  juge- 
ment rendu  le  28  nov.  1867,  par  la  Cour  Supérieure  siégeant 
en  la  ville  de  Sorel,  le  défendeur,  en  sa  qualité  de  curateur  ci- 
après  expliquée,  fut  débouté  de  sa  demande,  avec  dépens;  que 
le  défendeur  avait  dirigé  telle  demande  qui  était  une  action 
pétitoire  en  s'intitulant  et  se  déclarant  "  curateur  dûment 
"  nommé  à  Michel  Lefort,  ci  devant  navigateur,  de  la  paroisse 
"  de  Saint-Pierre  de  Sorel,  un  absent  de  cette  partie  de  la  pro- 
"  vince,  ci-devant  constituant  le  Bas-Canada  ;  "  que  le  défen- 
deur s'était,  en  effet,  fait  nommer  cui'ateur  audit  Lefort, 
absent  ;  que  le  défendeur,  en  sadite  qualité  de  curateur,  avait 
poursuivi  le  demandeur,  pour  la  revendication  d'un  immeuble 
qu'il  alléguait  appartenir  audit  absent  ;  que  le  défendeur  a  été 
débouté  de  sa  demande  au  pétitoire,  pour  les  raisons  et  motifs 
déduits  et  énoncés  au  jugement,  savoir  en  autant  que  le 
défendeur,  en  sadite  qualité  de  curateur,  n'avait  pas,  en  loi,  le 
droit  d'intenter  une  telle  demande  qui  était  une  action  réelle 
dont  l'issue  pouvait  entraîner  la  perte  de  l'immeuble  reven- 
diqué par  le  défendeur,  et  tel  (jue  le  tout  appert  au  jugement 
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dont  copie  est  produite,  et  aux  autres  pièces  produites  ;  que, 
partant,  le  défendeur  a  causé,  par  telle  demande,  des  dom- 
mages-intérêts, des  frais  et  des  dépenses  au  demandeur  ;  que 
les  frais  taxés,  sur  le  renvoi  de  telle  action,  s'élèvent  à  la 
somme  de  $62.78  ;  que  le  défendeur  est  tenu  de  réparer  le 
tort  qu'il  a  causé  au  demandeur,  et  est  tenu  de  lui  payer  per- 
sonnellement ladite  somme  de  $62.78  ;  que  le  défendeur 
qui  a  ainsi  poursuivi  le  demandeur,  sans  avoir  aucune  capa- 
cité légale  à  ce  faire,  est  tenu  en  loi  de  payer  person- 
nellement les  susdits  frais  au  demandeur,  qui  l'a  souvent 
requis  de  ce  faire,  ce  que  le  défendeur  a  toujours  négligé  de 
faire.  Conclusions,  au  paiement  de  la  somnie  de  $62.78,  avec 
intérêts  et  les  dépens.  Le  défendeur  répondit  qu'en  insti- 
tuant ladite  action  pétitoire  il  était  de  bonne  foi  ;  que  la  dé- 
fense au  fond  en  droit,  produite  par  Saint- Jacques  à  l'encontre 
de  l'action  du  défendeur,  n'a  été  maintenue  qu'après  avoir  été 
prise  en  délibéré  ;  que  la  propriété  que  Parent,  en  sa  qualité 
de  curateur  à  Lefort,  a  essayé  de  revendiquer,  appartient  réel- 
lement à  Lefort,  comme  Saint-Jacques  le  savait  bien,  et  Saint- 
Jacques  n'a  consenti  de  défendre  à  ladite  action,  en  son  propre 
nom,  que  sur  la  garantie  fournie  par  son  vendeur  Pierre-Rémi 
Chevalier,  que  lui,  Saint-Jacques,  n'aurait  rien  à  payer  pour  les 
frais  de  cette  action  ;  que  les  plaidoyers  que  Saint- Jacques  a 
opposés  à  ladite  action  pétitoire,  instituée  par  Parent,  ès-qua- 
lité,  n'étaient  pas  faits  de  bonne  foi  ;  et,  de  plus,  que  Saint-Jac- 
ques ne  pouvait  pas,  en  bonne  foi,  plaider  comme  il  l'a  fait,  à 
la  demande  de  Parent,  ès-qualité,  vu  que,  dans  son  acte 
d'achat  de  ladite  propriété  ainsi  revendiquée,  il  reconnut  que 
Lefort  en  était  le  propriétaire.  Et  le  défendeur  dit,  de  plus, 
que  le  demandeur  n'a  pas  droit  d'action  contre  lui,  pour  les 
causes,  matières  et  choses  mentionnées  dans  la  déclaration  du 
demanJoui  parce  que  l'action  pétitoire  du  défendeur  fut  ren- 
voyée sur  une  défense  au  fond  en  droit,  comme  il  appert  au 
jugement  rendu  sur  icelle  ;  et  que  le  défendeur,  Parent,  fut  con- 
damné, ès-qitalité,  à  payer  les  frais  de  ladite  action  pétitoire, 
et  que  Saint-Jacques,  ayant  déjà  obtenu  un  jugement  contre 
le  défendeur,  pour  les  frais  de  ladite  action  pétitoire,  ne  peut 
pas  en  obtenir  un  second  pour  les  mômes  frais.  Et  Parent  dit, 
de  plus,  que,  par  ladite  défense  au  fond  en  droit  sur  laquelle 
jugement  fut  rendu  comme  susdit,  Saint-Jacques  demamlait 
(juc  Parent  fut  condamné  perscmnellement  au  paiement  des 
frais  de  ladite  action  pétitoire,  mais  que  cette  demande  dudit 
Joseph  Saint-Jacques  fut  rejetée  :  qu'adjudication  étant  déjà 
intervenue  sur  la  demande  que  Saint-Jacques  renouvelle  par  sa 
présente  action,  Saint-Jacques  ayant  accepté  ledit  jugement,  il 
n'a  pas  droit  d'action  contre  Parent  pour  le  paiement  des 
mômes  frais  ;    qu'il   y  a  chose  jugée  entre  les  parties  sur  la 


A02 


RAPPORTS  JUDICIAIRES   REVISAS 


cause  de  la  présente  action  du  demandeur.  La  cour  condamna 
le  défendeur  à  payer  au  demandeur  pour  les  causes  mention- 
nées en  sa  déclaration,  la  somme  de  S62.78.  avec  intérêt  du  11 
mars  dernier,  et  les  dépens.  (2  R.  L.,  p.  95) 

Lafrenaye  et  Bruneau,  avocats  du  demandeur. 

Olivier  et  Armstrono,  avocats  du  défendeur. 
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ABSENT: — Vide  Cautionnkmknt  pour  frais. 

ACQUIESCEMENT.  Il  n'y  a  paH  d'acquieRcement  à  un  jupeinent  remlu, 
de  la  part  H'n  ae  partie,  de  manière  à  la  priver  de  «on  re- 
cours en  reviBion  de  ce  jugement,  si  elle  a  accepté  le  mon- 
tant du  jugement  par  erreur.  {Jnne.«  va  Warmington,  C.  S. 
R.,  Montréal,  30  décembre  ISli'J,  MoNOKMirr,  J.,  Bkrthei/it, 
J.,  et  Maokav,  J.,  14  J.,  p.  161,  2  K.  L.,  p.  188,  et  20  R.  J.  U. 
Q.,  p.  88) 
"        : — Vide  JrRimoTiON. 

ACTE  D'ACCUSATION.  Lorsqu'un  acte  d'accusation  pour  parjure  ac- 
cuse le  défendeur  de  s'être  parjura'-  devant  le  "  juge  <Ies  Ses- 
sions générales  de  la  paix  dans  et  pour  le  district  de  Mont- 
tréal,"  au  lieu  du  "juge  des  sessions  de  la  paix  dans  et  pour 
la  cité  de  Montréal,"  comme  c'était  le  cas,  la  cour  peut  per- 
mettre de  corriger  cette  erreur  par  un  amendement  fait 
aprôs  la  production  du  plaidoyer  de  non-coupable.  (S.  R.  C. 
de  1859,  ch.  99,  sec.  78).  (lîegina  vs  Pelletier  et  (d.,  C.  B.  R. 
en  appel,  Montréal,  9  mars  1870,  Duval,  J.  en  C,  Caron, 
J.,  Drummond,  .t.,  Bai)3i.ky,  j.,  et  Monk,  J.,  1  R.  L.,  p.  56.5  ; 
3  R.  L.,  p.  124  ;  15  .T.,  p.  146,  et  20  R.  J.  R.  Q..  ç.  377) 
"  AUTHENTIQUE.  Les  clercs  et  serviteurs  du  notaire  qui  reçoit 
un  acte  authentique,  consenti  par  des  parties  <]ui  ne  savent 

f)a8  signer  leur  nom,  peuvent  servir  do  témoins  à  tel  acte, 
ja  prohibition  d'appeler  comme  témoin  à  >in  acte  le  clerc 
et  les  serviteurs  du  notaire  instrumentaire,  ne  s'applique 
qu'an  testament,  conformément  A  l'article  844  C.  C,  et  ne 
peut  être  étendue  aux  autres  actes  authentiques  ordinaires 
en  vertu  de  la  dernière  partie  de  l'article  1208  C.  C.  {Cré- 
hami  vs  Crêpenu,  et  RnJntiiUe,  T.  S.,  C.  S.  R.,  Montréal,  28 
février  I8()8,  MoNDKi-ivr,  .T.,  Bbktuki.ot,  J.,  et  Monk,  .T.,  con- 
firmant le  jugement  de  C.  C,  Sorel,  4  mai  1867,  JjORamier, 
.T.,  1  R.  L.,p.  667,  et  20  R.  J.  R.  Q.,  p.  422) 
AUTHENTIQUE  :—  Vide  I'reu vw. 
COMMERCIAL  -.—Vide  Prescription. 
CONSERVATOIRE  i—Vide  Vente. 
"       DE  FAILLITE  :  —  Vide  Vknte  n'iMMEuni.»  par  un  syndic  a 

BANQUEROUTE. 

"        DE  FAILLITE  DE  1864  :  —  Vide  Liquidation   forcée  sous 

i/actk  i>k  faiijjtk  de  1864. 
"        DE  FAILLITE  DE  1 864  :— T  Wf  Obuoation. 
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ACTE  DE  FAILLITE  DE  1869.  Par  la  sec.  14  du  ch.  16  du  S.  C.  de 
18(i9,  32-33  Vie,  intitulé  "  Acte  coiifernant  la  faillite,"  il 
ewt  décrété  que,  si  un  débiteur  censé  de  faire  honneur  à  ces 
engagements  pénéralement.à  leur  échéance,  un  deses  créan- 
ciers ou  plus,  dont  les  créances  s'élèveront  en  tout  à  plus  de 
cinq  cents  piastres,  pourra  lui  faire  une  demande,  le  requé- 
rant de  faire  une  cession  de  ses  biens  et  effets  au  bénéfice 
de  ces  créanciers.  Par  la  sec.  15,  si  le  débiteur  auquel  est 
faite  cette  demande  prétend  qu'elle  n'a  pas  été  faite  confor- 
mément audit  acte, — ou  que  les  créances  de  ce  ou  de  ces 
créanciers  ne  s'élèvent  pas  à  cinq  cents  piastres,  —  ou 
qu'elles  ont  été  obtenues  en  tout  ou  en  partie  afin  de  per- 
mettre à  ce  ou  à  ces  créanciers  d'instituer  des  procédures 
en  vertu  dudit  acte,  —  ou  que  la  cessation  de  paiement  par 
ce  débiteur  n'était  que  temporaire,  et  qu'elle  n'a  pas  eu  lieu 
frauduleusement  ou  avec  intention  frauduleuse,  ou  en  con- 
séquence de  ce  que  l'actif  de  ce  débiteur  ne  lui  permettait 
pas  de  faire  honneur  à  .«es  engagements,  il  pourra,  après 
avis  à  ce  ou  ces  créanciers,  mais  seulement  dans  les  cinq 
jours  qui  suivent  ^ette  demande,  présenter  une  requête  au 
jugedemai'dant  c"';iucunes  procédures  ultérieures  en  vertu 
dudit  act«^  ne  f  ..rises  sur  cette  demande.  Par  la  sec. 

17,  "  si  la  requ  «  .   '  «tée  ou  si,  lorsque  cette  requête  est 

f)er.dante,  Is  d  L  .;  ...mtinue  son  commerce,  ou  procède  à 
a  'éalisation  de  son  actif,  ou  si  aucune  requ^'te  n'est  pré- 
sentée dans  1<  femps  prebcrit,  et  que  le  failli  néglige  durant 
le  même  ten  ^j  >  Jj  ù  -e  un^  f'-psion  de  ses  biens  et  effets  uu 
bénéfice  de  ses  <;réa'  .  rp,  a  Liens  deviendront  sujets  à  la 
liquidation  forcée."  11  a  été  jn;.'t,  foug  ces  dispositions,  qu'un 
débiteur  qui  a  été  requis  de  faire  une  cession  de  ses  biens 
sous  ce  statut  et  qui  n'a  pas  présenté  de  requête  dans  les 
cinq  jours,  comme  susdit,  ne  peut  après  l'expiration  de  ces 
cinq  jours  faire  une  cession  volontaire  de  ses  biens,  et  em- 
jwcher  la  liquidation  forcée,  et  qu'une  requête  par  ce  débi- 
teur faite  après  ce  délai  pour  demander  la  suspension  des 
procédés  en  liquidation  forcée,  parce  qu'il  aurait  ainsi  fait 
une  cession  volontaire  après  les  cinq  ours,  sera  renvoyée. 
{Thomas  dit  Tranchemontagne  et  Martin,  C.  B.  R. en  appel, 
Montréal,  22  janvier  1872,  Duval,  J.  en  C,  Caron,  J., 
Drummond,  j.,  Badgley,  J.,  et  Monk,  J.,  confirmant  le  juge- 
ment de  C.  S.  R.,  Montréal,  30  novembre  1870,  Bkbthelot, 
J.,  ToRKANCK,  J.,  et  Bbaudry,  J.,  qui  infirmait  le  jugement 
de  C.  S.,  Aylmer,  18  juin  1870,  Lafontaine,  J.,  17  J.,  p.  11, 
et  20  R.  J.  R.  Q.,  pp.  447  ,t  449) 

"        MUNICIPAL: — Vide  Scrintkndant  spécial. 

"  DE  TEMPERANCE  DE  1864.  La  sec.  14  du  ch,  18  des  Sta- 
tuts du  Canada  de  1864,  27-28  Vict.,  intitulé  :  "  Acte  pour 
amender  les  lois  en  force  concernant  la  vente  des  liqueurs 
enivrantes  et  l'octroi  des  licences  à  cet  effet,  et  pour  repri- 
mer autrement  les  abus  résultant  de  ce  commerce  "  décrète 
que  toute  poursuite  pour  recouvrer  l'amende,  imposée  pour 
contravention  à  cet  acte,  peut  être  intentée  devant  deux 
juges  de  paix  pour  le  district,  et  que,  dans  ce  cas,  la  som- 
mation doit  être  signée  par  les  juges  et  que  nul  autre  jui:;o 
de  paix  ne  siégera  ni  ne  prendra  part  dans  l'affaire  qu'en 
cas  d'absence  de  ces  deux  juges,  ou  de  l'un  d'eux,  et  dans 
ce  dernier  cas  qu'avec  l'assentiment  du  juge  présent,  y?'!/^ 
que,  lorsqu'une  sontmation  aura  été  signée  par  deux  juge.s 
de  paix,  et  qu'ensuite  l'affaire  sera  jugée  par  l'un  des  jujrtw 
de  paix  et  un  autre  qui  n'a  pas  signé  la  sommation,  ce  juge- 
ment ou  conviction  sera  nul,  s'il  ne  constate  pas  que  ce 
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troisiônio  juge  de  paix  qui  siège  dans  l'affaire  et  rend  le 
jugement,  le  faisait  en  l'absence  du  premier  et  avec  l'assen- 
timent du  juge  présent,  et  il  peut,  par  bref  de  prohibition, 
être  fait  défense  à  ces  juges  de  paix  de  procéder  à  l'exé<'u- 
tion  de  ce  jugement  ;  le  jugement  devant  constater  qu'il  a 
été  rendu  par  le  juge  que  la  loi  a  institué.  La  juri.iiction 
des  tribunaux  inférieurs  doit  apparaître  dans  la  conviction 
même.  {Duhord  et  Boivin,  C.  p.,  Saint- Hyacinthe,  22  no- 
vembre 1866,  SiooTTE,  J.,  14  J.,  p.  203,  et  20  R.  J.  R.  Q., 
p.  126) 
ACTION  DE  BANQUE  :-Fï<i«  Banque  db  Monthéai,. 

"  Er  BORNAGE.  Dans  une  action  en  bornage,  lorsque  les  allé- 
gations des  parties  ont  rapport  à  leur  possession  respective, 
et  mettent  en  question  leurs  titres,  et  que  le  tribunal  no 
peut  connaître  correctement  les  limites  de  leurs  héritages, 
conformément  à   leurs  titres  et  à  leur  possession,  sans  un 

ftlan  figuratif  d'iceux,  et  qu'il  n'a  pas  suffisamment  devant 
ui  les  preuves  nécessaires  pour  baser  un  jugement,  il  peut 
ordonner  la  nomination  d'un  arpenteur  pour  dresser  un 

f)lan  figuratif  des  lieux  en  contestation,  indiquant  particu- 
iùrement  les  prétentions  respectives  des  parties  d'après 
leurs  titres  et  d'après  leurs  possessions  alléguées.   {Moinmu 
vs  Corbeille,  C.  S.,  Montréal,  31  mars   1870,  Torranck,  J., 
14  J.,  p.  236,  et  20  R.  J.  R.  Q.,  p.  166) 
DANS   UNE  COMPAGNIE  INCORPOREE:— F/de  Compa- 

GNIR  DE  CHEMIN  DE  FER. 

«        EN  DENONCIATION  DE  NOUVEL  ŒUVRE  :  —  Vide  CoM 

PÉTENCE. 

"  NEGATOIRE.  L'action  négatoire  est  le  recours  accordé  par 
la  loi,  pour  se  prémunir  contre  le  jugement  d'un  inspectenr 
de  fossé.*,  qui,  en  ordonnant,  sous  les  dispositions  de  la  sec- 
tion 31  du  ch.  26  des  S.  R.  B.  C.  de  1861,  intitulé  :  "  Acte 
concernant  les  abus  préjudiciables  à  l'Agriculture,"  l'ouver- 
ture d'un  fossé  de  ligne,  a  commis  une  injustice  soit  à  la 
forme,  en  ne  procédant  pas  suivant  la  loi,  soit  au  fond  en 
ordonnant  des  travaux  inutiles,  dispendieux  ou  domma- 
geables. {Lemire  et  Courchêne,  C.  B.  R.  en  appel,  Montréal, 
9  juin  1868,  Dhval,  J.,  Caron,  J.,  Dkummosd,  J.,  et  Bad- 
OLEY,  J.,  infirmant  le  jugement  de  C.  S.,  Sorel,  25  janvier 
1868,  LoBANQER,  J.,  1  R.  L.,  p  158,  et  20  R.  J.  R.  Q.,p.  329) 
"        NEGATOIRE  :—  Vide  Coup*:  de  nois. 

PENALE  : — Vide  Action  qui  tam. 
"  "    Commissaire  D'ÉcoLa 

'•  "    Preuve. 

PETITOIRE.  L'acquéreur  d'un  immeuble  qui  n'en  a  jamais 

été  en  possession,   ne  peut   intenter  une  action  pétitoire 

contre  le  détenteur  de  cet  immeuble.    {Duhrule  et  Lafon- 

taine,  C.  B.  R.  en  appel,  9  juin  1868,  opinion  de  Duval,  J.  en 

C  1  R.  L..  p.  709,  et  20  R.  J.  K.  Q.,  p.  466) 

PÉTITOIRE.  Le  curateur  à  l'absent  ne  peut  intenter  une  ac- 
tion pétitoire  dont  l'issue  peut  entraîner  la  perte  des  droits 
de  l'absent  sur  l'immeuble  revendiqué  ;  il  ne  peut  intenter 
que  les  actions  qui  se  rapportent  à  l'administration  des 
biens.  Art.  91  C.  C.  t  Forent,  ès-qualité,  vs  Saint-Jacques,  C 
S.,  Sorel,  28  novembre  1867,  Lobanqer,  J.,  2  R.  L.,  p.  91,  et  20 
R.  J.  R.  Q.,  p.  497) 

QUI  TAM.  Le  g  8  de  la  sec.  63  du  ch.  24  des  S.  R.  B.  C.  de 
1861,  intitulé:  "  Acte  concernant  les  Municipalités  et  les 
Chemins  dans  le  Bas-Canada,"  était  en  ces  termes  :  "  Toute 
poursuite  pour  le  recouvrement  d'amendes,  en  vertu  de  cet 
acte,  sera  commencée  dans  les  six  mois  du  jour  où  l'amende 
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aura  été  encoiiruo;  à  moins  qu'il  no  soitautremont  Drdonnô 
par  cft  acte  ;  et  toutes  amendes  payées,  ."oit  avant  soit  aprù» 
la  iDonrsuite,  comme  il  est  dit  plus  liant,  appartiendront,  la 
moitié;  à  la  municipalitc  à  réj;ard  de  laquelle,  on  pour  l'in- 
fraction d'nn  rèjrlomoiit  do  laquelle,  la  poursuite  est  inten- 
tée, et  l'antre  moitié  au  i)our8uivant,  à  moins  que  la  pour- 
suite n'ait  été  intentée  par  l'ordre  d'un  conseil  municipal  ou 
par  l'un  de  ses  odiciors,  auquel  cas  !a  totalité  de  l'amende 
appartiendra  à  cotte  municipalité."  Le  §  1  de  la  section  64 
dudit  statut  déclare  que  "  toute  personne  majeure  a  et  aura 
le  droit  d'intenter  toute  poursuite  autorisée  par  les  disposi- 
tions le  cet  acte."  Il  a  été  jugé,  cous  ces  dispositions,  qu'une 
poursuite  pénale  intentée  par  un  particulier,  contre  un  ins- 
pecteur des  chemins  pour  avoir  refufé  et  néglijjcé  de  faire 
mettre  à  exécution  un  procès-verbal  de  route,  devait  être 
intentée  par  le  demandeur,  tant  en  son  nom  qu'au  nom 
de  la  corporation  municipale,  si  cette  poursuite  n'était  pas 
intentée  par  l'ordre  du  conseil  et  par  l'un  de  ses  oliiciers,  et 
qu'il  pouvait  intenter  cette  action  sans  avoir  obtenu  l'auto- 
risation de  la  corporation.  {Lami  vs  Eahouin,  C.  S.,  Trois- 
Rivières,  15  avril  1870,  Polotte,  J.,  1  R.  L.,  p.  687,  et  20  R, 
.1.  R.  Q.,  p.  4331 

ADJUDICATAIRE  : — Vide  Exécution  dks  immeubles. 

AFFAIRE  COMMERCIALE:— F/rfePREScKii'TioN. 

A(jENT  : — FHc  Assurance  contre  i.'incexdie. 

DES  BOIS  DE  LA  COURONNE  :—Fit/c  Manoamus. 

AMENDE: — Vide  Election  municipalh:. 

AMENDEMENT  : — Vide  Exception  a  la  forme. 

APPEL.  Les  procédés  qui  ont  rapport  au  i>ceUé,  ou  à  l'apposition  et  à  la 
levée  des  scellés  sont  de  ceux  qui  requièrent  célérité  et 
prompte  expédition  et,  sous  le  système  de  judicatiire  en 
force  dans  le  Bas-Canada,  il  n'y  a  pas  de  provision  légale 
permettant  l'appel  à  la  cour  du  banc  de  la  reine  en  appel, 
d'ordres  ou  jugements  donnés  et  rendus  dans  ces  matières, 
soit  par  la  cour  supérieure,  ou  par  un  juge  d'icelle,  ou  par 
un  juge  de  la  cour  do  circuit.  (Andruoi*  et  n.r.  et  Darie.i, 
C.  li.  R.  en  appel,  14  juillet  1806,  Lafontaine,  J.  (dissident), 
AvLwiN,  J.,  DuvAL,  J.,  et  Cauon,  j.,  1  R.  L.,  p.  210,  et  20  U. 
J.  R.  Q.,p.  344) 
•'        : — Vide  Procédure. 

AU  CONSEIL  DE  COMTE  -.—Vide  Suuintenoant  spécial. 

"  PRIVE.     La  cour  du  banc  de  la  reine,  sié- 

geant en  appel,  n'a  pas  le  pouvoir  de  déclarer  iin  ai)pel 
au  conseil  privé  abandonné,  et  ce,  quoique  le  dossier  n'ait 
pas  été  transmis  au  conseil  privé,  si  un  certificat  a  été  pro- 
(luit  que  la  requête  en  appel  à  sa  Majesté  en  son  conseil 
a  été  déposée  au  bureau  du  conseil  privé,  et  que  la  cause  a 
été  référée  au  comité  judiciaire.  (  ]\'Iiiife  et  The  Home  Iiimr- 
ance  Company,  C.  B.  R.  en  appel,  Montréal,  22  mars  1875, 
DottioN,  J.  en  C,  Monk,  .T.,  Tasciiereau,  J.,  Ramsav,  J.,et 
Sanuorn.  .L,  If)  J.,  p.  Iflt),  et  20  R.  J.  R.  Q.,  p.  248) 
A  LA  COUR  DU  BANC  DE  LA  REINE.  Dans  une  pour- 
suite intentée  il  la  cour  de  circuit  pour  recouvrer  la  soinnio 
de  $200,  il  n'y  a  pas,  sous  les  dispositions  de  l'article  1142 
C.  P.  C.  qui  dit  que  "les  jugements  de  la  cour  de  circuit 
sont  susceptibles  d'appel  tl  la  cour  du  banc  de  la  reine,  lors- 
que la  somme  ou  valeur  de  la  chose  demandée  est  de  cent 
piastres  ou  plus",  d'appel  a  la  cour  du  banc  de  la  reine 
d'un  jugement  de  la  cour  de  revision,  infirmant  un  juge- 
ment de  la  cour  de  circuit,  qui  avait  débouté  la  demande 
intentée  pour  le  recouvrement  d'une  somme  de  $200,  et 
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comlamnant  le  défendeur  à  payer  au  deniandour  une  somme 
de  dix  piastres  et  les  frais  d'une  action  appelable  de  $120. 
{Ujincitilhe  dit  lielleroite  et  Hart,  C.B.R.  en  appel,  Muntréal, 
8  juin  18ti9,  DrvAi-,  J.  en  C,  Caron,  .1.,  Badcîi.ky,  .T.,  et 
MoxK,  J.,  14  J.,  p.  223;  1  R,  L.,  p.  157  ;  1  R.  C,  p.  231,  et 
20  R.  J.  R.  Q.,  p.  154) 

APPEL  DES  .TUGEMENT8  RENDUS  SOUS  L'ACTE  MUNICIPAL. 
Sous  les  dispo^jitions  do  la  soc.  67  du  oh.  24  des  S.  R.  B.  C. 
de  1861,  intitulé  :  "  Acte  concernant  les  municipaiit^'s  et  les 
chemins  dais  le  Bas-Canada,"  qui  décrète  quo  "  toute  per- 
sonne ([ui  f=o  croit  lésée  par  un  jugement  rendu  en  vertu  de 
cet  acte  (à  moins  que  ce  jugement  n'ait  été  rendu  en  pre- 
mière instance  par  la  cour  de  cnrcuit  ou  par  la  cour  supé- 
rieure) pourra  en  appeler  à  la  cour  de  circuit  dans  et  i)Our 
le  comté,  ou  du  district,  où  le  jugement  aura  été  rendu  ",  il 
y  a  appel  des  décisions  d'un  conseil  de  comté  rendues  sur 
un  appel  de  la  décision  du  conseil  local  en  vertu  de  la  sec- 
tion 66  dudit  statut;  le  conseil  de  comté,  dans  (te  cas,  de- 
vant être  considéré  comme  tribunal  judiciaire.  {La fond  et 
a!.  \s  BoiKirrt  <•(  al.,C.  C,  St-François-du-Lac,  21  octobre 
1861,  BAnoi.EY,  J.,  1  R.  L.,  p,  494,  et  20  R.  J.  R.  Q.,  p.  371) 

ART1(;ULATI0N  DE  FAIT.  Celui  qui  a  répondu  aux  articulations  de 
faits  de  la  partie  adverse  et  a  ensuite  procédé  à  l'enquête, 
ne  peut,  à  l'audition  au  mérite,  demander  le  rejet  de  ces 
articulations  comme  irrégulières.  (Gaudet  vs  Laliherté,  C. 
S.,  Arthabaska,  1er  septembre  1869,  Poi.ette,  .T.,  1  R.  L., 
p.  747,  et  20  R.  J.  R.  Q.,  p.  481) 

ASSIGNATION.  L'art.  1066  C.  P.  C.  n'a  pas  modifié  les  dispositions  du 
g  2  de  la  sec.  170  du  ch.  83  des  8.  R.  B.  C.  de  1861,  et  le 
délai  d'assignation  doit  être  calculé  d'après  la  distance  du 
lieu  de  la  signification  au  lieu  des  audiences  du  tribunal,  et 
non  du  domicile  du  défendeur.  Ainsi,  dans  le  cas  où  un 
défendeur  est  assigné  à  une  distance  plus  rapprochée  des 
audiences  du  tribunal  que  ne  l'est  son  domicile,  le  délai 
d'assignation  pourra  être  moindre  qu'il  n'eût  été  si  l'assi- 
gnation eût  été  faite  à  son  domicile.  {Currier  \s  Lafruncf , 
C.  S.  R.,  Montréal,  30  octobre  1869,  Moxdki.et,  .T.,  dissident, 
Bkrthklot,  .j.,  et  Torrance,  .T.,  confirmant  le  jugement  <ie 
C.  C,  Aylmer,  13  J.,  p.  329;  19  R.  J.  R.  Q.,  p.  435,  et  20  R. 
J.  R.  Q.,  p.  44) 
"  Lorsque  l'assignation  est  faite  personnellement  au  défendeur, 
dans  un  endroit  autre  que  celui  de  son  domicile,  le  délai  est 
déterminé  par  la  distance  entre  le  lieu  do  l'assignation  j)er- 
sonnelle  e*  le  lieu  des  séances  du  tribunal,  et  non  suivant 
la  distance  du  lieu  de  son  domicile  au  lieu  de  ces  séances  ; 
ainsi,  dans  le  cas  où  un  défendeur  est  assigné  personnelle- 
ment à  une  distance  plus  rapprochée  du  lieu  de  l'audience 
du  triliunal  que  ne  l'est  son  domicile,  le  délai  d'assignation 
pourra  être  moindre  qu'il  n'eût  été  si  l'assignation  eût  été 
faite  à  son  domicile.  Arts  57  et  71  C.P.C.  (Smith  et  Donoran, 
C.  B.  R.,  Montréal,  16  septembre  1875,  Dorion,  J.  en  C, 
MoNK,  J.,  TAscnEREAU,  J.,  RAMsav,  J.,  et  SANnoRN,  J.,  con- 
firmant le  jugement  de  C.  S.  R.,  Montréal,  30  avril  1870, 
Bertiielot,  J.,  Mackav,  J.,  et  Torranoe,  J.,  qui  confirmait 
ce  jugement  de  C.  S.,  Montréal,  23  février  1870,  Beauhry, 
J.,  14  J.,  pp.  138  et  222  ;  2  R.  L.,  p.  185  ;  19 .1.,  p.  336,  et  20 
R..T.  R.  Q.,  p.  44) 
"  DES  TEMOINS.  Les  huissiers  résidant  en  dehors  du  chef-lieu 
d'un  district,  ne  peuvent,  sur  la  signification  de  subpœnas, 
dans  la  paroisse  où  ils  résident,  charger  la  route  depuis  le 
le  palais  de  justice  jusqu'au  lieu  d'assignation,  quand  même 
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ils  seraient  venus  eux-mêmes  au  chef-lieu  chercher  les  sui)- 
pciinas,  mais  ils  ne  doivent  ciiarger  la  route  que  de  leur 
ilomici  le  seulement.  Len  uubpœnas  doivent  être  envoy^K  à 
l'huissier  par  lu  malle;  et,  si  l'IiuisHier  vient  les  ohercher 
au  chef- lie II,  cette  roule  doit  être  pay<''e  par  la  partie  (lui 
l'emploie.  Il  n'en  serait  pas  de  même,  en  thèse  générale, 
pour  la  signification  d'une  action  ou  autre  pièce  de  i)r(jcê- 
dure  qui  pourrait  nécessiter  la  présence  (le  l'htiissier  au 
chef-lieu  pour  que  des  instructions  particulières  lui  soient 
données.  (Lozeau  vs  Cô{é,C.S.,  Sorel,  18G0,  Louaxger,  J,, 
1  R.  L.,  p.  49,  et  20  R.  J.  It.  Q.,  p.  292) 
ASSURANCE  •.-Vide  Pbkuve. 

CONTRE  L'INCENDIE.  L'agent  qui  fait  un  emprunt  pour  son 
principal,  sur  la  garantie  de  ntan-handisen  appartenant  au 
principal  qu'il  a  en  sa  possecsion,  et  dont  il  remet  un  reçu 
d'entrepôt  an  prêteur,  et  qui  s'oblige  personnellement  A 
payer  à,  ce  dernier  toute  balance  qui  pourrait  lui  être  due 
après  la  réalisation  du  gage,  par  la  vente  des  marchand ises, 
a  un  intérêt  siifiisant  pour  faire  assurer  ces  marchandises 
contre  l'incendie  (arts  2472  et  2475  C.  C).  Cette  assurance 
est  valide  à  compter  du  paiement  de  la  prime  et  avant  l'é- 
mission (le  la  police  ;  ot  cet  agent  peut  transporter  cette 
assurance  au  prêteur  avant  l'émission  de  la  police  par  un 
simple  transport  fait  sur  le  reçu  a  lui  donné  pour  la  prime 
(art  2576  C.  C),  et  ce  prêteur  cessionnaire  peut,  en  vertu  de 
ce  transport,  après  l'incendie  des  marchandises,  recouvrer 
de  l'assureur  le  montant  de  l'assurance.  (O'C'onnoj-  vs  Tke 
Impérial  Insurance  Co.,  C.  S.,  Montréal,  4  mars  1869,  ToR- 
RANCE,  J.,  14  J.,  p.  219,  et  20  R.  J.  R.  Q.,  p.  146) 

"  CONTRE  L'INCENDIE.  Le  cessionnaire  d'une  poli(!o  .l'assu- 
rance contre  l'incendie,  est  soumis  aux  conditions  de  la  [Hilice 
comme  l'assuré  lui-même,  et  il  est  tenu  de  donner  les  avis 
et  de  fournir  la  preuve  du  sinistre  comme  l'assuré  lui-même 
y  est  tenu  ;  et  si  les  avis  et  la  preuve  requise  par  la  poHce 
ne  sont  pas  fournis  de  la  manière  et  dans  le  temps  pres- 
crits, ni  par  l'assuré  ni  par  le  cessionnaire,  ce  dernier  ne 
pourra  recouvrer  lo  montant  de  l'assurance.  (Whyte  et  The 
Home  Insurance  Company,  V,.  B.  R.  en  appel,  Montréal,  20 
septembre  1873,  Uuval,  J.  en  C,  Drummond,  J.,  Baugi.ev, 
.1.,  (dissident),  .Monk,  J.,  {dissidenli,  et  Taschereau,  J.,  con- 
firmant le  jugement  de  C.  S.  R.,  Montréal,  .30  janvier  1872, 
MoNDKLET,  J.,  Bertheuit,  J.,  et  Mackav,  j.,  qui  infirmait  le 
jugenent  de  C.  S.,  Montréal,  30  septembre  1870,  Torrance, 
.T.,  14  J.,  p.  301  ;  2  R.  C,  p.  232,  et  20  R.  J,  R.  Q.,  p.  244) 

"  CONTRE  L'INCENDIE.  Lorsqu'une  police  d'assurance  contre 
le  fou  contient  une  condition  que  dans  le  cas  de  transport  de 
la  police,  le  cédant  devra  fournir  lui-même  la  preuve  néces- 
saire de  la  réclamation,  avant  que  cette  réclamation  soit 
reconnue  et  payable,  et  qu'un  transport  de  cette  police  a 
lieu,  le  cessionnaire  ne  peut  recouvrer  le  montant  de  l'assu- 
rance s'd  a  fourni  lui-même  cette  preuve,  au  lieu  de  l'assuré 
cédiint.  Lorsqu'une  condition  de  la  police  exige  la  preuve 
de  la  perte  dans  un  certain  délai,  le  délai  forme  une  partie 
importante  de  la  condition,  et,  à  défaut  de  la  renonciation, 
par  l'asi^ureur,  tt  cette  condition,  l'assuré  ne  peut  recouvrer 
s'il  n'a  pas  fourni  la  preuve  dans  le  délai  prescrit.  Le  défaut 
par  l'assureur  de  répondre  à  une  lettre  transmise  par  l'as- 
suré après  le  délai  pour  fournir  la  preuve,  et  demandant  si 
la  preuve  fournie  est  suffisante,  ne  peut-être  considérée 
comme  une  renonciation  à  cette  condition  de  la  police.  Si 
dans  le  délai  fixé  pour  fournir  la  preuve,  l'assureur  répond 
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à  l'asfluré,  qui  lui  demande  si  la  preuve  fournie  est  Hutfi- 
sante,  qu'il  ne  doit  pas  l'assurance,  cette  réponse  doit  être 
considérée  comme  une  renonciation  à  lu  condition  de  la 
poii(;e  quant  à  la  preuve,  et  comme  indiquant  que  la  com- 
pagnie entend  refu-er  le  paiement  par  quelque  objection  au 
mérite.  (  Whyte  et  The  We»krn  Afxurance  Company,  ConHeil 
Privé,  9  mars  1876,  confirmant  le  jugement  do  C.  B.  R.  en 
appel,  Montréal,  20  septembre  187H,  Di'val,  J.  en  C, 
Drummoni),  j.,  Baixii.ey,  j.,  (dw«rfc»»<i  Monk,  i,,{disndent) 
et  ÏASCHKRKAU,  J.,  qui  confirmait  le  jugement  de  C.  S.  R., 
Montréal,  30  avril  1872,  Bkrthelot.  J.,  Mackav,  J.,  et 
Beaudrv,  j.,  qui  approuvait  la  cliar^^  aux  jurés  de  Ton- 
BANCE,  J.,  22  J.,  p.  216;  7  R.  L.,  p.  106,  et  20  R.  J.  R.  Q., 
p.  249) 
ASSURANCE  CONTRE  L'INCENDIE.  Placer  dans  les  bAtisses  assurées 
une  machine  à  gasoline,  d'une  nature  dangereuse, sans  le  con- 
sent'?ment  de  l^ssureur,  est  une  violation  de  la  police.  {Ma- 
thews  vs  The  Northern  Asmravce  Company,  C.  S.,  Montréal, 
31  mai  1871,  Mondelkt,  J.,  1  R.  C,  p.  475  ;  3  R.  L.,  p.  460, 
et  20  R.  J.  R.  Q.,  p.  44) 
"  CONTRE  L'INCENDIE.  Il  est  de  l'essence  du  contrat  d'assu- 
rance d'objets  mobiliers  que  les  choses  assurées  et  leur  po- 
sition soient  connues  et  comprises  des  deux  parties.  Le 
lieu  où  les  effets  sont  situ^^  est  toujours  un  motif  détermi- 
nant du  contrat,  et  il  n'est  jamais  indifférent  pour  l'assureur 
que  ce  lieu  soit  convenablement  indiqué.  Lorsque  des  effets 
sont  assurés  dans  une  bâtisse,  on  doit  communiquer  à  l'as- 
sureur toutes  les  iutorrautions  |K»uvant  lui  faire  apprécier 
le  risque  I  par  exemple,  de  quels  matériaux  la  bâtisse  est 
faite,  sa  situation  et  sa  distance  des  autres  bâtisses.  Mais  si 
les  deux  parties  se  sont  entendues  sur  la  substance  ;  si  l'as- 
sureur sait  ce  dont  il  prend  le  risque,  une  simple  inexacti- 
tude de  description  n'affecte  pas  le  contrat.  Lorsqu'un  mar- 
chand et  co:iimerçant,  qui  occupe,  comme  magasin  et  ma- 
nufacture, une  bâtis^e  portant  les  n"  317  et  319  d'une  rue  et 
le  3''""'  étage  du  n"  315,  fait  assurer  son  fonds  do  commerce, 
ses  outils  et  machineries  dans  les  n"'  317  et  319  de  cette  rue, 
sans  taire  mention  du  n"  315  dont  il  n'occupe  que  l'étage 
supérieur  et  auquel  il  communique  par  une  porte  qui  a  été 
pratiquée  entre  les  deux  bâtisses  n'ayant  pas  de  communi- 
cation avec  les  étages  inférieurs  du  n"  315,  les  effets  qui  se 
trouvent  dans  le  n"  315,  lequel  forme  partie  de  l'établisse- 
ment de  l'assuré,  ne  sont  cependant  pas  compris  dans  l'as- 
surance. L'irrégularité  dans  la  désignation  des  numéros 
dans  lesquels  se  trouvent  les  effets,  en  disant  seulement  les 
n"'  317-319,  n'affecte  pas  le  contrat  quant  à  l'assureur  des 
choses  qui  sont  dans  cette  bâtisse,  mais  ce  contrat  ne  couvre 
pas  les  chose.s  qui  sont  au  n"  315,  lesquelles  ne  sont  pus 
mentionnées  dans  la  demamle  et  la  police.  Il  n'appartient 
pas  au  jury  de  décider  si  le  contrat  couvre  les  effets  qui 
sont  au  3"™"  étage  du  n"  315,  et  si,  d'après  les  circonstances, 
ces  effets  font  partie  du  contrat  d'assurance,  les  jurés  ne 
pouvant  s'enquérir  que  de  la  partie  des  objets  appartenant 
à  l'assuré  qui  ont  été  réellement  assurés,  et  qui  ne  compre- 
naient que  ceux  qui  étaient  aux  n""  317  et  319.  Aucune  ques- 
tion ne  doit  donc  leur  être  faite  relativement  aux  effets  qui 
se  trouvent  au  n"  316  ;  et  si,  sous  la  direction  du  juge  prési- 
dant au  procès,  on  pose  aux  jurés  une  question  concernant 
les  dommages  éprouvés  par  la  perte  des  effets  qui  se  trou- 
vent au  n"  315,  il  y  aura  heu  à  un  nouveau  prtjcès.  (Rolland 
vs  Cie  d'Assurance  North  British  and  Mercantile,  C.  S.,  Mont- 
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r»''al,  17  (IwTemhre  18(1»,  Ma(!kav,  J.,  déitlaraiit  illiHralo  lii 
(!hiir»iH  (In  pitre  Monoklkt  (pii  avait  soumis  A  la  liôoisioii  du 
jury  In  (lUt'Mtioii  do  «avoir  ^i  Itw  etl'elH  plnd/'H  lUns  le  i  "  lîir» 
•'■taieiit  couvertM  par  ruRsnraïue,  14  J.,  p.  <j!l,  ot  20  H.  ,1.  1{. 


g.,n.  U) 
ASHUUANCK  MARITIME. 


Si  nn  avirt  (hi  drlaiseeirnint  d'un  vaiHsoau 
assuré  «wt  donnt'!  par  raH«nré  à  l'assnrtMir.et  si  l'asHurtnir  llt^ 
dit  rien  ut  no  fait  rien,  on  doit  concinrocjiui  cot  HHMureur  n'a 
pas  l'intention  d'a(M;epter  le  délaiNScniont.  Mai»,  si  I'u^hu- 
reiir,  nans  rien  dire  et  fann  refuser  d'acoepter  le  déliiisHo- 
niont,  i)ar  son  agent  qu'il  autorise  à  voir  ilsefs  intt'n^s  an 
sujet  du  vaisseau,  en  prend  possession,  sans  informer  l'as- 
Nuré  dans  quel  but  il  en  prend  ainsi  possession,  et  lu  rt'piire 
jii8(in'à  ce  qu'il  le  fasse  vendre,  pour  sauvetage  (piMI  ré- 
clame, par  nn  procédf^  ht  rem  de  la  ("onr  d'Amiraut<''  un(|uel 
l'assuré  n'est  pas  partie,  il( l'assureur) est  censé  avoir  tiKntc- 
mcnt  accepté  le  délaissement  (ait.  2.')47  C.  ('.).  L'accepta- 
tion tacite  dn  délaissement  produit  le  même  effet,  quant 
aux  droits  lies  jiarties,  que  l'acceptation  expresse.  Lorsque 
l'ii^reni  de  l'assureur  qui,  afirès  le  sinistre,  a  j)ri8  posH((>sinii 
du  vaisseau  et  l'a  réparé,  a  été  autorisé  à  voir  anx  intérêts 
de  l'assureur,  ses  actes  en  exécntiou  de  son  antorisation, 
unis  il  la  non-répudiation  du  délaissement  étant  sullisiints 
pour  étaiilir  une  a(;coptation  tacite,  l'assureur  se  trouvt)  lié 
par  les  actes  de  cet  aaent.  Après  l'acceptation  inénic  tacite 
par  l'assureur  du  délaissement  d'un  vaisseau  sombré  (jue 
cet  a-sureur  relève  et  répare,  il  est  responsable  comme 
pour  une  j)erte  totale,  et  i!  ne  peut  soutenir  ensuite  ijuii  la 
perte  n'était  pas  nne  jmrte  totale.  Lorsqu'un  vaLs-seaii,  ac- 
tuellement à  Terre-Neuve,  est  assuré  à  Montréal  pour  un 
temps  liéterininé,  avec  l'autorisation  do  faire  la  iiiivination 
entre  Montréal,  Terre-Neuve,  la  Nouvelle- Kcosse  et  les 
Indes  Occ'identales,  avec  prohil>ition  d'entrer  dnns  le  jrolfe 
Saint-Lanrent  avant  le  25'  jour  d'avril,  ni  d'être  dans  It'dit 
golfe  avrès  le  16'  jour  de  novembre,  et  défense  de  partir  de 
Terre-Neuve  après  )e  1"'  jour  de  décembre,  ou  avant  le  1.")' 
jour  de  mars,  si  le  vaisseau  part  de  Montréal,  le  l(>  no- 
vembre, pour  se  rendre  à  Saint-Jean  de  Terre-Neuve  et  pé- 
rit (la^is  le  golfe  Saint-Lannmt,  près  de  l'île  d'Anticosti,  au 
(H)inmencement  de  décembre,  l'assureur  n'est  pas  tenu  de 
payer  la  perte,  quoiqu'il  soit  étal>li  que  les  vaisseaux 
partent  souvent  après  le  15  novembre  pour  desceinlre  le 
golfe,  mais  n'entrent  jamais  dans  le  golfe  pour  remonter  le 
fleuve  après  le  quinze  de  ce  mois.  Mais,  si  l'assureur,  en 
connaissance  des  faits,  accepte  le  délaissement  dn  viiis.seau 
ainsi  assuré,  et  qui  a  péri  dans  un  temps  et  dans  un  lieu 
prohibés  par  la  police,  il  ne  peut,  après  avoir  fait  cotte  ac- 
ceptation, prétendre  qu'il  n'est  pas  obligé,  parce  que  le  vais- 
seau, lorsquil  a  péri  n'était  pas  couvert  par  l'assurance; 
l'acceptation  dn  délaissement  ayant  l'efl'et  d'une  renoncia- 
tion à  cette  |)roliibition  du  contrat  d'assurance.  Le  protirié- 
taire  conjoint  de  la  moitié  d'un  vaisseau  qui,  avec  l'autori- 
sation de  son  co-propriétaire,  assure  tout  le  vaisseau  en  son 
propre  nom,  peut  recouvrer  de  l'assuré  tout  le  montant  de 
i'as8uran(,e.  Cette  autorisation  peut  être  prouvée  par  la  dé- 
claration d'un  témoin  que  le  co  propriétaire,  décédé  depuis, 
lui  aurait  dit  qu'il  avait  autorisé  cette  assurance.  (  The  l'ro- 
rinciitl  Inmrance  Company  qf  Canada  et  Leduc,  ConseU  l'ri- 
vé,  2(5  juin  1874,  confirmant  le  jugement  de  C.  B.  K.  en 
api)el,  Montréal,  22  mars  1872,  Dcvai-,  .1.  en  C,  Carox,  .1., 
DkijMMONI),  j .,  Badolky,  ,].  {dimdcrU),  et  Monk,  J.    {ditmi- 
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dent),  qui  conliraiait  lo  jiinoiiiwul  tlo  C.  S.,  Moiitri^al,  Ul 
mars  1870,  Mackay,  J.,  1'4  .f.,  p.  273  ;  !!•  ,1..  ]k  2«1  ;  ô  U.  L., 
j..  r)7i);  (i  1-.  H.  I'.  ('.,  i>.  L'24,  ol  JO  U.  J.  H.  (.i-,  p.  '-'(i3i 

ASSniiANCK  MAIUTIMK  KT  CONTllK  L'INCÎKNIHK  D'UN  VAIS- 
SEAU ENUE(iISTUK.  li'mMiut'ioiird'iiii  vai.sMiaii  iiuvi^fiuml 
ii  l'intérimir,  (|ui  aprésont»' hou  aite  do  vente  au  collortonrdii 
port  où  lo  w'rtiticat  do  pr(i|)rit''U''  du  vai>Hi«au  a  ('tt'  uccorili'", 
pour  lo  faire  onn.'niMtrorcoMforint''inoiit  aux  (lispositioiiHdo  lu 
H.  h>  du  ('11.41  doH  îStatuta  Kofoudiis  du  Canada  do  1.S5!', 
intitulé:  "  Acte  coui'eriuiut  l'onn'jii.streniciit  des  vaiis.seau.x 
aviguant  à  l'intôriour  ",  a  nn  intérêt  siiHi>ant  dans  le  vais- 
eau  po\ir  lo  l'airo  assurcw  coiiiro  lo  fou  l't  contre  Ich  acci- 
dontH  do  la  navigation,  (pioiquo  lo  collootoiir  du  povt  n'ait 
pas  do  fait  t-nrotiistrô  oot  acte  ilc  vente,  |iarco  ((uo  lo  oortili- 
cal  do  proprit'tô  du  vaisseau  ne  lui  aurait  pas  été  produit 
en  niônie  ti^niiis  ipio  l'iu-te  de  vcnlo,  ce  qu'il  n'ava''  .u  lo 
(huit  <l't'.\i^îer.  Celui  qui  ré(!lanii'  lo  montant  do  T'i,;,,  m '.loo 
d'un  vai.-Hcau  dont  il  soutient  être  propriétaire  en  vertu 
d'un  titre  qu'il  produit,  iHjut,  si  i;o  titre  n'est  pas  considéré 
sutlisant,  s'iipiiuver  sur  un  titre  antérieur  qid  aurait  l'eilet 
do  lui  conférer  un  i  itérét  «ullisaitt  dans  lo  vaisseau  pour  lo 
faire  assurer.  L'un  de  doux  fidéicoinmissaires  ^trunticn'  jh'o- 
priéiaircs  d'un  vaisseau  a  un  intérêt  suflisant  dans  le  vais- 
seau pour  lo  faire  assurer  en  sou  [tropre  nom.  Il  n'est  pas 
néce.ssaire  d'avoir  lîi  propriété  absoltie  d'un  vaisseau  p<pur 
le  faire  assurer,  il  siillil  d'un  droit  (jiiulilié  ^-ur  ce  vais.soau. 
La  pos.se8sion  d'un  vaisseau  avei;  le  droit  de  l'administrer 
conl'èie  un  intérêt  sutlisant  pour  lo  faire  assurer.  Art.  :;472 
C.  (^  {Muore  \H  Tiic  llamr  liisuruinr  Coiu)muij,  C  S.,  Mont- 
réal, ;iO  décomlire  1801),  Mackav,  J.,  14  J.,  p. '77,  et  20  K.  J. 
H.  Q.,  p.  20) 

AVOCA"        '7(/.,' l'i«x;i;:i)URi;. 
"  le  Tkaxsactio.n. 


B 

BAIL:— F«d«  CoMi'ÉTKNOE. 
"        : — V'ule  LoUACiK. 

BANQUE  : — Vide  Coki-oiiation  étkanokrk. 

"  DPj  MONTKEAJj.  La  déclaration  mentionnée  dans  la  sec.  17 
du  eh.  75  des  statuts  du  Canaila  de  LSôti,  10  Vie,  intitulé: 
"  Acte  |)our  amender  et  refondre  les  divers  actes  incorporant 
et  concornaiU  !a  Banque  de  Montréal,"  poiu'  la  transmission 
des  droits  dans  le  capital  de  ladite  banque,  peut  être  faite 
par  lo  cessionnairo  de  ces  droits  au^si  bien  <pio  par  celui  à 
qui  ces  droits  sont  échus,  tel  que  meniioinié  dans  ladite  sec- 
tion. [Lti  Bonqw  lie  Mmilrlal  et  JLinli  rKon  et  <i/.,  C.  B.  K. 
en  appel,  Montréal, 4  nuirs  1870,  Duimmond, J.,  Badoi.kv,.!., 
Mo.  K,  J.,  et  Poi.ETTK,  J.  ad  hoc,  14  .1.,  p.  160,  «t  20  R.  J.  R. 
Q.,  p.  08) 
"  DE  MONTREAL.  Nonolistant  les  dispc^sitions  de  lasec.  Ki 
du  ch.  76  des  statuts  du  Cana<la  de  1850,  10  Vict.,  intitulé  : 
"  Acte  pour  amender  et  refondre  les  divers  actes  incorpo- 
rant et  concernant  la  Banque  de  Montréal,"  un  actionnaire 
dans  le  capital  de  la  Banque  de  Montréal  peut  transférer 
des  actions  par  acte  devant  notaire  ou  de  toute  autre  ma- 
nière légale,  mais  le  transfert  dans  les  livres  de  la  banque 
doit  être  fait  conformément  aux  dispositions  de  cette  section. 
(La  Banqiie  de  Montréid  et  Ilenderson  et  al.,  C.  B.  R.  en 
appel,  Montréal,  4  mars  1870,  Drummonj),  J.,  Badglky,  J., 
MoNK,  J.,  et  Poi.wrrE,  J.  ad  hoc,  14  J.,  p.  169,  et  20  R.  J.  R. 
Q.,  p.  »8) 


% 


512 


TAlîLE   ALPHABÉTIQUE   DES   MATIÈRES. 


I 


Ui 


i    • 


BATARD: — Ftdf  Substitution. 

"        ADULTERIN  :—  Vide.  Testament. 

BILLET  PROMISSOillE.  Un  billet  sign*^  par  une  femme  n-ariée  séparée 
de  biens,  est  valide  bien  qu  elle  l'ait  signé  sans  l'autorisa- 
tion de  son  mari,  si  ce  billet  a  été  donné  en  paiement  d'épi- 
ceries et  autres  choses  nécessaires  à  sa  famille,  qu'elle  aurait 
achetées.  (Rivet  et  ni.  vs  Léonard  et  vir,  C.  S.,  Montréal,  17 
octobre  1848,  Rolland,  J.  en  C,  Day,  J  ,  Smith,  .T.,  1  J.,  p. 
p.  172;  5  R.  J.  R.  Q.,  p.  486,  et  20  R.  J.  R.  Q.,  p.  89) 
««  PRoMISSOIRE.  La  femme  mariée  séparée  de  biens  peut 
valablement  signer  un  billet  à  l'ordre  de  son  mari,  sans 
qu'il  y  soit  dit  qu'elle  ait  reçu  l'autorisation  de  son  mari 
pour  cela,  si  le  Tbillet  est  donné  en  paiement  il'épiceries  et 
autres  choses  nécessaires  à  la  famille,  qu'elle  aurait  ache- 
tées.    (Cholel  vs  Duplemn  et  vir,  C.  8.,  Montréal,  28  février 

1862,  Baixîley,  j.,  12  D.  T.  B.  C,  p.  303;  6  J.,  p.  81  ;  10  R. 
J.  R.  Q.,  p.  44,  et  20  R.  J.  R.  Q.,  p  89) 

"  PROMISSOIRE.  Un  billet  signé  par  une  femme  mariée  sépa- 
rée de  biens,  san?  l'autorisation  de  son  mari,  et  donné  en 
paiement  de  maohandises  vendues  et  livrées,  est  nul,  quoi- 

3ue  la  femme  ait  elle-même  fait  l'achat  desilites  iiiarchan- 
ises.  (Bitdeau  vs  Bnmlt  et  ux.,  C.  S  ,  Montréal,  30  avril 
1857,  Day,  J.,  Smith,  J.,  et  Chabot,  J.,  1  J.,  p.  171  ;  5  R.  J.  R. 
Q.,  p.  485,  et  20  R.  J.  R.  Q.,  p.  89) 
«'  PROMISSOIRE.  Une  femme  mariée  n'est  pas  responsable  du 
prix  d'eflets  non  nécessaires  à  la  vie  qu'elle  aurait  achetés 
sans  l'autorisation  de  son  mari,  et  les  billets  qu'elle  aurait 
donnés  en  paiement  dn  prix  de  ces  effets  et  qu'elle  aurait 
signés  sans  y  être  autorisée  sont  nuls,  arts.  177,  1301  et  1317 
C.  C.  (Danzigir  et  Ritchie  et  ux.,  C.  B.  R.  en  appel,  Montréal, 
9  mars  1864,  Duval,  J.,  Mhkkdith,  J.,  Mondelkt,  J.,  et  Bad- 
(ii-EY,  J.,  confirmant  le  jugement  de  C.  S„  Montréal,  2(1  mai 

1863,  MoNK,  J.,  14  D.  T".  B.  C,  p.  425  ;  8  J.,  p.  103  ;  13  R.  J. 
R.  Q.,  p.  169,  et  20  R.  J.  R.  Q.,  p.  89) 

"  PROMISSt  >IRK.  Un  billet  promissoire  qui  n'est  pas  à  ordre  ne 
peut  être  transporté  par  endossement  en  blanc  par  la  per- 
sonne en  faveur  de  qui  le  billet  a  été  consenti,  et  une  pour- 
suite, intentée  sur  ce  billet  par  une  persoime  autre  que  celle 
en  faveur  de  qui  il  a  été  consenti,  s'-ra  renvoyée,  si  ce  billet 
ne  porte  lue  l'endossement  en  blanc  de  cette  dernière  per- 
sonne. {La  ijawjuc  du  Peuple  vs  Ethier,  C.  S.,  Snrel,  1800, 
I^RAMiER,  .1.,  1  R.  L.,  p.  47,  et  20  R.  J.  R.  Q.,  p.  291) 
PROMISSOIRE:— Fide  Paiement. 

"  "  : —      "      IjKrTBE  DE  GARANTIE. 

«  "  :—    "    Obligation. 

BOIS  COUPES  SUR  LES  TERRES  PUBLIQUES  i—lWi'  Bois  sur  les 

TERRES  PUBLIQUKS. 

SUR  LES  TERRES  PUBLIQUES.  Une  saisie  faite  sous  les 
dis[)ositions  de  la  sec.  8  du  ch.  23  des  statuts  refondus  du 
Canada  de  1859,  intitulé:  "Acte  concernant  la  vente  et 
l'administration  des  bois  sur  les  terres  publiques,"  de  bois 
coupés  sans  ilroit  sur  les  terres  publicjues,  doit  être  faite  par 
écrit,  et  si  elle  n'est  pas  faite  par  écrit,  elle  n'a  aucune 
valeur.  Mais,  malgré  que  la  saisie  soit  nulle,  celui  qui  a 
coupé  ces  bois  sans  avoir  payé  les  droits,  ne  peut  ni  Us 
revendiquer  ni  en  réclamer  la  valeur,  vu  que,  par  la  loi,  il 
n'a  acquis  aiu-un  droit  sur  ces  bois.  (Rivord  vs  Bellf,  C.  S., 
.Toilette,  21  juin  1866,  Loranoeb,  J.,  1  R.  L.,  p.  571,  et  20  K. 
J.  R.  Q.,  p.  380) 
BORNAGE.  Lorsqu'une  clôture  a  existé  |)endHiit  plus  de  trente  ans. 
entre  les  héritages  des  parties  à  une  action  en  bornage,  et 
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que  la  possession  de  chacune  d'elles  a  existé  pendant  le 
même  temps  jusqu'à  cette  clôture,  le  bornage  doit  se  faire 
en  suivant  la  ligne  que  suit  cette  clôture.  {Ricard  vs  La 
Fahrif/ue  de  ,Ste-Jeanve-de  Chantai,  C.  B.  R.  en  nppel,  Mont- 
réal, 9  juin  1868,  Duval,  J.,  Aylwin,  J.,  Caron,  J.,  Badglky, 
J.,  et  Drumï.ond,  .t.,  1  R.  L.,  p.  713,  et  20  R.  J.  R.  Q.,  p.  468) 

BORNAGE  :—P'trfe  Action  kn  mornage. 

BOURSE  DE  qVEBEC -.—  Vide  Maismortb. 

BREF  DE  PROHIBITION:-T'WePKOHimTioN. 


CAPACITE  DE  CONTRACTER  D'UNE  PERSONNE  ACCUSEE  DE 
MEUKTRE.  Une  femme  accusée  du  meurtre  de  son  miiri, 
peut,  dans  l'époque  intermédiaire  de  l'accusation  et  de  lacon- 
damniition,  contracter  un  engagement  valable  pour  se  faire 
défendre  de  l'accusation.  L'avocat  envers  qui  un  tel  enga- 
gement est  contracté  peut  en  réclamer  le  montant  en  jus- 
tice, lorsqu'aucune  preuve  de  surcharge  ou  de  contrainte 
morale  n'est  faite.  Lorsqu'après  la  conviction,  les  biens  con- 
■.,  lisqués  au  prorti  de  la  couronne  sont  remis  par  cette  der- 

nière aux  enfants  de  la  femme  condamnée,  ces  enfants  sont 
obligés  d'acquitter  Ihi  obligations  jusqu'à  concurrence  des 
biens  qu'ils  reçoi'  '  le  la  couronne.  (Gauthier  vs  JoutraK, 
C.  S.,  Sorel,  31  mars  1869,  Lorangeb,  J..  1  R.  L.,  p.  473;  2 
La  Thémis,  p.  82,  et  20  R.  J.  R.  Q.,  p.  H59) 

C-\''IAS.  Celui  qui  a  déposé  un  cautionnement  au  shérif  en  faveur  d'un 
locataire  arrêté  en  vertu  d'un  eapias  ad  responde7idum,  pour 
avoir  enlevé  «es  meubles  des  lieux  loués  et  les  avoir  cachés 
dans  l'intention  de  ne  pas  payer  le  loyer  échu  et  de  frauder 
le  locateur,  est  une  caution  judiciaire  passible  de  la  con- 
trainte par  corps.  (/îfWe  vs  C^<^,  C.  C,  Montréal,  31  décem- 
bre 1868,  Bkaudky,  j.  A.,  13  J.,  p.  26  ;  19  R.  J.  R.  Q.,  p.  73, 
et  20  R.  J.  R.  Q.,  p.  239) 
"  Le  créancier  qui  a  'obtenu  jugement  contre  son  débiteur  et 
qui,  en  exécution  doce  jugement, a  fait  saisir  les  immeubles 
,  de  ce  dernier,  peut,  cependant,  avant  de  connaître  le  résul- 

tat de  la  saisie  des  immeubles,  faire  émaner  contre  lui  un 
bref  de  capius,  dans  les  cas  prévus  par  la  loi.  L'emploi  du 
bref  de  rapiati  n'est  pns  une  voie  d'exécution  d'un  jugement  ; 
c'est  soulemont  un  moyen  d'emjjéclier  le  débiteur  de  laisser 
la  province,  et  se  ménager,  par  là,  une  chance  de  se  faire 
payer.  Il  n'est  pas  plus  une  voie  d'exécution  que  ne  l'est  la 
saisie  conservatoire,  l'nrrét  simple  et  la  saisie-gngerie.  Mais, 
en  supposant  que  le  bref  de  ntpiax  fut  un  moyen  d'exécu- 
tion, le  créancier  aura  encoie  le  droit  de  s'en  servir,  parce 
<ine  la  loi  lui  permet  do  cumuler  les  contraintes  (Art.  554 
C.  P.  C).  (Gaudi't  vs  Lalihirté,  C.  S.,  Arthabaska,  1er  sep- 
tembre 1869,  Poi.ETTE, .).,  1  H.  L.,  p.  747,  et  20  R.  J.  R.  Q., 
p.  481) 
"  Le  créancier  qui  a  fait  émaner  un  bref  de  capias  contre  son  dé- 
biteur, qui  a  été  cassé  sur  recjuéte,  peut,  avant  d'avoir  payé 
les  fiais  sur  le  premier  bref  ainsi  annulé,  en  faire  émaner 
un  sei'oud.  Il  peut  payer  les  frais  ensuite,  et  tout  ce  que  le 
défendeur  peut  faire,  si  le  <leinandeur  ne  paie  pas  les  frais 
du  premier  bref,  c'est  d'obtenir  un  ordre  de  paiement  sous 
un  court  délai,  et  faire  casser  ce  bref  ai  les  frais  sur  le  pre- 
mier no  sont  pas  payés  dans  le  délai  prescrit.  S.  R.  B.  C.  de 
1861,ch.  82,  sec.  25  et  arts  450  et  453  C.  P.C.  (Gaudet  vs 
Laliberté,  C.  S.,  Arthal>aska,  1er  septembre  1869,  Poi-ktte, 
.T.,  1  R.  li.,  p.  747,  et  20  R.  .T.  H.  Q.,  p.  481) 
l'o.MK    w,  ,*i,'i 
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CAPIAS.  Le  débiteur  arrêté  sur  captas  et  emprisonné,  qui  fait  une  ces- 
sion de  ses  biens,  n'a  pas  le  droit  d'être  libéré  immédiate- 
ment après  avoir  fait  cette  cession,  il  doit  attendre  lis 
quatre  mois  que  les  créanciers  ont  pour  contester  cette  ces- 
sion de  biens.  (Arts  77.S,  774  et  77(5  C.  P.  C.  (  Winning  it  ni., 
V8  Leblanc  et  al.,  et  Leblanc,  réq.,  C.  S.,  Montréal,  30  (Ut- 
cembre  1870,  Torrance,  J.,  14  J.,  p.  335,  et  20  K.  J.  R.  Q., 
p.  'J40j 

"  La  réclamation  du  propriétaire  de  marchandises,  qui  les  a  <  on- 
liécs  à  Marseilles,  en  France,  à  un  voiturier  par  eau,  qui  a, 
là,  signé  un  connaissement  s'obligeant  de  les  transporter  à 
Montréal,  dans  cette  province,  pour  la  valeur  de  ces  mar- 
chandises que  le  voiturier  ne  délivre  pas  à  destination,  à 
Montréal,  n'est  pas  une  dette  créée  hoisde  la  province  (art. 
806  C.  P.  C.)  ;  et  cette  créance  ne  repose  pas  non  plus  sur 
une  demande  de  dommages-intérêts  non  liquides  (art.  801 
C.  P.  C),  et  un  bref  do  capian  peut  émaner  dans  la  province 
basé  sur  cette  créance.  { Koornliuijxc  vs  Grondin,  C.  S., 
Montréal,  31  mai  1870,  Torraxce,  J.,  14  J.,  p.  218,  et  20  l{. 
J.  R.  Q.,  p.  145) 

"  Le  demandeur  sur  capian  n'est  pas  tenu  de  faire  signifier  par 
un  huissier  la  déclaration  au  défendeur  lui-même  ou  au 
greffe,  mais  il  peut  en  laisser  au  gn^ffe  une  copie  pour  le 
défendeur,  et  faire  constater  tel  dépôt  sur  l'original  par  le 
protonotaire.  Art.  804  C.  l\  C.  (Gaudet  \!i  Lidiberlê,  V.H., 
Arthabaska,  1er  septembre  1869.  PoiiETiK,  J.,  1  R.  L.,  p. 
747,  et20R.  J.  R.  Q.,p.  481) 

"  Un  jugement  rendu  dans  la  province,  condamnant  le  maître 
d'un  vaisseau  transatlantique  à  payer  à  un  passager  (jui 
avait  fait  la  traversée  de  l'océan  dans  son  vaisseau,  de  Glas- 
gow à  Montréal,  la  valeur  du  bagage  de  ce  passager,  le(|uel 
avait  été  volé  il  bord  du  vaisseau,  ne  constitue  pas  une 
dette  avant  pris  naissance  en  pavs  étranger  dans  le  sens  du 
ch.  87  "des  S.  R.  B.C.  de  18()1,  sec.  7,  f2,  intitulé:  "Acte 
concernant  l'arrestation  et  l'enipri-onnement  [tour  dettiis 
ainsi  que  le  soulagement  des  débiteurs  insolvables."  l'n 
jugement  avait  été  rendu  ])ar  la  Cour  Supérieure  contre  le 
défendeur,  maître  de  vaisseau,  résidant  à  Glasgow,  eu 
Ecosse,  le  21)  février  18G0.  Le  défendeur  ne  vint  pas  dans  la 
province  en  181)0,  mais  il  y  arriva  dans  le  mois  de  mai  1801 
à  bord  du  vaisseau  "  Toronto  '  dont  il  était  le  maître.  Le 
demandeur  fit  décerner  contre  lui  un  bref  dea/p/»/.'».  La  dé- 
jRisitiun  alléguait,  con)me  raison  de  la  croyance  du  dépo- 
sant, que  depuis  la  date  dudit  jugement  le  délèndeur  n'a- 
vait fait  aucun  elfort  pour  le  payer;  qu'il  était  marin  rési- 
.j,.  liant  en  deiiors  de  la  province  du  Ganada,  mais  temporaire- 

■ -.  '  ment  dans  le  district  de   Montréal,  d'où  il  devait  repartit' 

.-ous  peu  de  jours  i)our  retourner  dans  la  Grande-Bretagne, 
sans  avoir  fait  de  provision  pour  le  jjaienient  de  la  réclanni- 
tion  du  demandeur.  Le  défendeur  fit  motion  pour  faire  cas- 
.-er  le  bref  do  c(i))iaii,  alléguant  que  la  dus.;  de  la  lielte 
avait  pris  naissance  en  jiays  étraiigei',  et  (pie  les  alléga- 
tions de  la  dépo>ition  étaient  insullisantes,  vagues  et  con- 
tradictoires. Cette  motion  fut  rejetée,  la  cour  jugeant  la  dé- 
pusiiion  sufiisante.  (}{cDoiitj(dl  vs  Torrance,  C.  S.,  Montréal, 
31  mai  1801,  Monk,  J.,  5  J.,  p.  148;  8  R.  .1.  R.  Q.,  p.  137,  et 
20  R.  J.  R.  Q.,  p.  145) 

"  ;— llf/t'  CoNTKAISTK  l'AH  œRPS. 

■  "    DÉTHiNTiau  m:  tehrk  iivi'oriiÉQrÉi:. 

■  "      l'UOCKDURE. 

CAPITAL  :— l'iiFc  Banquk  ok  Mo.ntréai,. 
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CAUSES  DES  CONTRATS:— Vic/e  Obligation. 
CAUTION  JUDICIAIRE  -.—  Vide  Contraintk  i'ak  corps. 
CAUTIONNEMENT.  Unedédiar^e  d'un  débiteur  insolvable,  obtenue 
KOHH  l'acte  de  faillite  de  18(i4,  n'a  pas  l'efl'et  de  décharger  la 
caution  qui,  par  une  lettre  de  garantie,  s'est  obligée  de 
payer  un  certain  montant  d'avances  faites  au  failli.  Statut 
du  (,'anada  de  18G4,  cb.  17,  sec.  9,  §  4*    {Martin  vs  Gault 
et  (tl.,  C.  B.  R.  en  appel,  Montréal,  9  mars  1871,  Duval,  J.  en 
C,  Caro.v,  ,].,   Drummoxi),  J.,  dissident,    Badglev,  J.,  et 
MoNK,  J.,  conlirmunt  le  jugement  de  C.  S.,  Montréal,  30 
avril  1870,  Torranck,  J.,  15  J..  p.  237,  et  20  R.  J.  R.  Q.,  p. 
452) 
"        -.—  Vide  Cai'ias. 

■    "    Fkmmk  mariék. 

•    "     Lettre  »e  garantie. 

EN  APPEL.  Il  n'est  pas  nécessaire  d'annexer  au  cautionne- 
ment en  appel  lesaHidavits  de  justification  des  cautions. 
{Gingras  et  Veer,  C.  B.  H.  en  appel,  Québec,  20  septembre 

.  1868,  Di;vAL,  J.  en  C,  Caron,  J.,  Urummoxd,  J.,  Badoley,  J., 
et  .MoNK,  J.,  1.  R.  C,  p.  233,  et  20  R.  J.  R.  Q.,  p.  353) 

EN  APPEL.  Il  n'est  pas  nécessaire  que  le  cautionnement, 
dans  les  appels  de  la  cour  de  circuit,  mentionne  une  somme 
déterminée  pour  laquelle  les  cautions  se  sont  rendues  res- 
ponsables. {La  Fabrique  de  Slc-Juliede-Sotnerset  et  Paquet, 
C.  B.  R.  en  appel,  Québec,  14  décembre  18t)8,  Duval,  J.  en 
C,  Cakon,  j.,  BAD(iLEv,  j.,  Monk,  j.,  et  Mackav,  J.,  1  R.  C., 
p.  2;i3,  et20  R.  J.  R.  Q.,  p.  353) 

EN  APPEL:— Fir/(;  Phocédijre. 

POUR  FRAIS.  Le  demandeur  qui  conteste  une  opposition 
faite  par  un  tiers  à  une  saisie,  pratiquée  à  sa  poursuite, 
n'est  pas  tenu  de  fournir  caution  pour  les  frais.  (  Webster  vs 
Philbrick,  et  WUkie,  oppt.,  C.  C,  Cowansville,  3  mars  1871, 
Ramsay,  .j.  a.,  15  J.,  p.  242,  et  20  R.  J.  R.  Q.,  p.  458) 

POUR  FRAIS.  Le  curateur  à  l'absent,  résidant  ici,  et  qui 
intente  une  poursuite,  n'est  pas  tenu,  à  cause  de  l'absence  de 
celui  qu'il  représente,  de  fournir  à  la  partie  adverse  caution 

•  pour  la  sûreté  des  frais  qui  peuvent  résulter  de  sa  pour- 
suite. Art.  21)  C.  C.  {Purent,  ès-qualitê,  vs  Saint-Jacques,  C.  S., 
Sorel,  31  décembre  IStiG,  Loranger,  J.,  2  R.  L.,  p.  91  et  20 
R.  J.  R.  Q.,p.  497) 

POUR  FRAIS.  L'intervenant  résidant  à  l'étranger,  qui  inter- 
vient pour  prendre  le  fait  et  cause  du  défendeur,  est  tenu  de 
fournir  caution  pour  les  frais.  {Scott  et  al.  vs  Auaiin.et 
Younq  et  al.,  intervenants,  C.  S.,  Montréal,  31  décembre 
18G0,'MoxK,  J.,  5  J.,  p.  53  ;  9  R.  J.  R.  Q.,p.  23,  et  20  R.  J.  R. 
Q.,  p.  287) 

POUR  FRAIS.  L'opiwsant  il  fin  de  conserver  qui  réclame  les 
deniers  prélevés  par  la  vente  d'un  immeuble  dont  il  se  pré- 
tend propriétaire,  n'est  pas  tenu  de  fournir  caution  pour  les 
frais.  Art.  29  C.  C,  et  arts  128  et  12»  C.  P.  C.  {Dupré  vs 
C'antara,  et  Cantnra,  oppt.,  C.  S.,  Sorel,  18(J9,  Loranoer,  J.,  1 
R.  L.,  p.  39,  et  20  R.  J.  R.  Q.,  p.  287) 

POUR  LES  FKAIS.  Un  opposant  à  fin  de  conserver,  qui  dé- 
clare qu'il  entend  contester  l'opposition  d'un  autre  opposant 
à  fin  de  conserver,  a  le  droit  d'obtenir,  avant  de  produire 
sa  (iontestation,  (pie  cet  autre  opposant  qui  est  désigné  dans 
son  opposition  comme  résidant  en  deiiors  de  la  province, 
lui  fournisse  cautionnement  pour  les  frais  de  la  contestation 
do  son  opposition.  {lionacina  \s  iîonaci;if<,  et  divers  oppo- 
sants, C.  S.,  Montréal,  17  septembre  1859,  Badoley,  J.,  4  J., 
p.  148;  13  R.  L.,  p.  494;  8  R.  J.  R.  Q.,  p.  166,  et  20  B.  J.  R. 
Q.,p.287) 
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CESSION  DE  ]ÎIENS: — Vide  Liquidation  fokcée  sois  i,'a(;tk  i>k  kaii,- 
I.ITK  Dio  1864. 
DE  BIENS  :— F/rft'  Actk  de  kaim.ith  »e  186!». 
"  "        "       VOLONTAIRE.  Une  cession  de  biens  voioiitiiire 

faite  aux  termes  (hi  droit  conimnn  par  nn  liébitenr  à  se.s 
créanciers  sans  décliarjre  de  leur  part,  ne  déponille  pas  et 
débiteur  de  ses  droits  de  propriété-  Iaîs  créancieis  ne  sont 
que  des  administrateurs,  avec  droit  de  disposer  des  biens 
cédés  dans  leur  intérêt  commun  et  cehii  de  leur  débiteur 
auquel  appartiennent  les  actions  contre  les  tiers  il  raison  du 
détournement  de  ses  biens.  (Rivard  vs  Bflle,  C.  S.,  Juliette, 
21  juin  1866,  Lopanoek,  .T.,  1  H.  L.,  p.  571,  et  20  R.  J.  R.  Q., 
p.  380) 

CERTIORAKL  Aux  termes  de  la  section  7  du  cli.  143  des  Statuts  du 
Canada  de  1855, 18  Vict.,  les  Comnussaires  du  Havre  de 
Montréal  n'ont  pas  le  droit  de  condamner  celui  qui  a  en- 
freint les  règlements  qu'ils  auraient  passée,  à  l'emprisonne- 
ment, comme  moyen  de  le  contraindre  à  payer  la  pénalité 
imposée  par  l'un  de  ces  règlements,  et  les  frais  de  la  con- 
damnation; ils  ne  peuvent  que  condamner  le  contrevenant 
à  une  pénalité  ou  à  l'emprisonnement,  ces  deux  peines 
étant  absolument  indépendantes  l'une  de  l'antre;  en  consé- 
quence ,  un  règlement  des  Commissaires  du  Havre  de  Mont- 
réal, imposant  une  pénalité  et  l'emprisonnement  il  défaut 
de  paiement  de  la  pénalité,  est  illégal,  et  la  condamnation 
prononcéeen  vertu  de  ce  règlement  -êra  cassée  sur  certiimiri, 
{Rudolph,  requérant  a.rliorari,  ci  VomminnairiK  du  Havre  di' 
MoiUrhd,  C.  S.,  Montréal,  HO  décembre  1H56,  Day,  J.,  Smiiii, 
J.,  et  MoxDELET,  .T.,  1  J.,  p.  47  ;  5  R.  J.  R.  Q.,  p.  424,  et  20 
R,  J.  H.  Q.,  p.  93) 
•'  L'article  1231  C.  P.  C,  qui  dit  que,  si  la  partie  adverse  n'a  i)as 
déjà  comparu  et  produit  un  acte  de  comparution  en  la 
forme  ordinaire,  elle  peut  le  faire  aussitôt  aîirès  le  rapport 
régulier  du  bref;  et  (]ue  dès  ce  moment  la  cause  peut  être 
inscrite  au  rôle  par  l'une  ou  l'autre  des  parties,  pour  être 
entendue  en  la  'nanière  ordinaire,  n'exige  pas  absolument 
une  inscription,  et  le  mérite  du  bref  de  ccr/iorari  peut  être 
décidé  sans  inscription,  sur  une  règle  émise  pour  casser  la 
conviction  du  tribunal  inférieur.  (Miirri/  vs  Sexton,  C.  S., 
Montréal,  27  octobre  1869,  Torraxce,  J.",  14  J.,  p.  101,  et  2(1 
R.  J.  R.  Q.,  p.  91) 
"  Outre  l'inscription  au  mérite  du  brefdecer/iorrtn",  il  faut  encore 
de  la  part  du  requérant  une  moiion  pour  casser  la  convic- 
tion du  tribunal  inférieur;  la  motion  contenant  la  demande, 
é(iuivalant  aux  conclusions  de  la  déclaration.  [Whileluadet 
Bruinl,  C.  S.,  Montréal,  28  juin  1870,  Torranob,  J.,  14  J.,  p. 
267,  et  20  R.  J.  H.  Q.,  p.  195) 
"  Une  conviction  de  deux  juges  de  |)aix,  rendue  sous  les  dispo- 
sitions du  cl).  6  des  S.  H.  B.  C.  de  1861,  intitulé:  "  Acte 
concernant  les  Aubergistes  et  la  Vente  des  liqueurs  eni- 
vrantes," n'est  pas  nulle  parce  que  l'inspecteur  du  revenu 
poursuivant  pour  vente  de  liqueurs  sans  licence  on  contra- 
vention il  ce  statut,  n'a  pas  allégué  dans  la  plainte  que  le 
défendeur  n'était  pas  distillateur  ni  marcband  de  vins,  et 
n'a  pas  fait  d'autres  allégués  négatifs  que  celui  que  le  dé- 
fendeur n'avait  pas  la  licence  exigée  par  la  loi.  Il  n'est  pas 
absolument  nécessaire  que  la  conviction  indique  le  jour 
précis  où  l'offense  a  été  commise,  Ir  ou  vers  kl  jour,  suf- 
fit. Les  jtiges  de  paix  peuvent  aussi  t)rdonner  qu'il  défaut 
de  meubles  sutlisants,  le  défendeur  sera  emprisonné  pon- 
dant deux  mois  il  compter  du  jour  de  l'incarcérat!':>ii.  \  lioM- 
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parlant  et  Qervnia  et  ni.,  C.  S.  R.,  Montréal,  30  novembre 
1865,  Baixji.ey,  .T.,  Berthei.ot,  J.,  Monk,  J.  A.,  confirmant  le 
jugement  de  C.  S.,  Sorel,  21  juin  1865,  Loranger,  J  ,  1  K.  \,., 
p.  467  ;  16  R.  J.  R.  Q.,  p.  37,  et  20  R.  J.  R.  Q.,  p.  356) 

CERTIOKARI  :—  Vide  Dépens. 

"  : —    "    Règlement  municipal. 

CHANTRE  DANS  L'EGLISE  :—F/c/e  Louage  de  service. 

CHARGES  DU  MARIAGE  t—lH/e  Billet  promissoire. 

"  "  "  : —    "     Femme  séparée  i)E  HIEN8. 

CHEMINS  PUBLICS  :-F«/f'  Responsabilité. 

"        DE  FER: — Vide  Action  dans  une  compagnie  de  chemin  de 
kkr. 

CHÈQUE ;—  Vide  Testament. 

('HOSE  JUGEE.  Une  poursuite  in  rem  intentée  contre  un  vaisseau 
dans  la  cour  de  vice-amirauté,  par  une  compagnie  d'assu- 
rance, pour  la  réolamation  des  frais  de  sauvetage  du  vais- 
seau, et  qui  n'est  pas  dénoncée  au  propriétaire  du  vaii'seaii, 
n'est  pas  chose  jugée  vis-à-vis  de  ce  propriétaire  quant  au 
délaissement  qu'il  a  fait  du  vaisseau  a  la  compagnie  d'assu- 
rance et  qu'il  prétend  que  cette  compagnie  a  accepté.  Art. 
1241  C.  C.  {The  Provincial  Insuriinre  Company  of  (Janad<i  et 
Zcrtiir,  Conseil  Privé,  26  juin  1874,  confirmant  le  jugement 
'  de  C.  B.  R.  en  appel,  Montréal,  22  mars  1872,  Duval,  J.  en 

C,  Caros,  .t.,  Drummond,  .).,  Baiiglev,  J.,  dissident,  et 
MosK,  J.,  dissident,  qui  confirmait  le  jugement  de  C.  S., 
Montréal,  31  mars  1870,  Mackav,  J.,  14  J.,  p.  273  ;  19  J.,  p. 
281  ;  5  R.  L.,  p.  579  ;  G  L.  R.  T.  C,  p.  224,  et  20  R.  J.  R.  Q., 
p.  203) 

CODE  MUNICIPAL:— r<V/e  Eliction  municipale. 
"  "  : —    "    Action  négatoire. 

"  "  : —    "    Corporation  municipalk. 

:-    "     Preuve. 

CODICILLE  -.—  Vide  Testament. 

COLLOCATION:—r(W<?  DÉPENS. 

COMMISSAIRE  DES  TERRES  DE  LA  COURONNE  :-F«/«' Manda- 

MUH. 

"  D'ECOLE.  Le  paragraphe  5  de  la  sous  sec.  10  de  la  sec.  110  du 
ch.  15  des  S.  R.  B.  C.,  intitulée:  "  Acte  concernant  l'alloca- 
tion provinciale  en  faveur  de  l'éducation  supérieure, — et  les 
écoles  normales  et  communes,"  décrétait  que  les  "commis- 
saires et  syndics  d'école  et  toutes  les  personnes  chargées  de 
la  régie  des  écoles  n'emploieront  comme  instituteurs  que 
ceux  qui  sont  ainsi  munis  d'un  brevet  de  capacité  donné 
par  l'un  d^s  bureaux  d'examinateurs  comme  susdit,  soua 
peine  de  perdre  leur  part  de  l'allocation  faite  |X)ur  l'encou- 
ragement de  l'éducation."  l^a  sec.  125  dudit  statut  contenait 
la  disposition  suivante:  "  Quiconque  est  apf)elé  légalement 
à  accepter  une  charge  ou  à  remplir  des  fonctions  en  vertu 
lie  cet  acte,  et  refuse  d'accejtter  ladite  charge,  ou  néglige 
d'accomplir  lesdites  fonctions  ou  contrevient  volontaire- 
ment en  aucune  manière  aux  dispositions  de  cet  acte,  en- 
courra pour  chaque  telle  offense,  soit  de  commission  ou 
,  d'omission,  une  amende  de  pas  moins  de  cinq  piastres,  ni 

de  plus  de  dix  piastres,  suivant  la  gravit' de  l'offense,  et 
ce,  à  la  discrétion  de  la  cour  ou  de  l'autorité  qui  en  prend 
connaissance."  11  a  été  jugé,  sous  ces  dispositions,  qiie  les 
commissaires  d'école  qui,  de  bonne  foi,  ont  voté  en  faveur 
d'une  résolution  pour  engager  un  instituteur  qui  n'était  pas 
muni  d'un  hrevet  de  capacité,  no  sont  pa^  sujets  anx  piia- 
lités  décrétées  par  la  sec.  125  ;  que  la  loi  nu  punit  pas  un 
membre  d'une  cor|)oration  jK)nr  la  part  qu'il  u  prise  en  sa 
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qualité  officielle  à  l'acte  d'une  corporation,  à  moins  qu'il  ne 
pe  soit  abrit<5  sous  le  mantoau  orfioiel  pour  commettre  un 
délit  volontaire  ;  que  la  loi  protège  le  inombre  d'une  corpo- 
ration pour  fies  actes  officiels  ;  que,  pour  soutenir  une  plainte 
faite  en  vertu  de  la  sec.  125,  il  eût  fallu  all<''}iuer  que  les 
commissaires  ont  commis  la  contravention  volontairement  ; 
que,  d'ailleurs,  il  n'est  pas  défendu  absolument  aux  com- 
missaires d'une  municipalité  scolaire  d'engajrer  un  maître 
d'école  non  diplômé,  ma's  que  le  fait  d'engager  tel  maître 
d'école  non  diplômé,  peut  seulement  faire  perdre  la  part  de 
l'allocation  faite  pour  l'encoiiragoment  de  l'éducation. 
{Audctfe  dit  Lapointe  et  al.  vs  Ihihnmcl,  C.  y.,  Sorel,  18G9, 
LoRANGER,  .T.,  1  U.  L.,  p.  52,  et  20  II.  J.  K.  Q.,  p.  294) 
œMMISSION  ROGATOIRE.  Lor8que,  dans  une  cause  où  l'enquête  est 
faite  au  long  par  écrit,  le  défundour  n'a  pas  fait  sa  demande 
parune  commission  rogatoire,dans  les  (|uatro  joursqni  sui- 
j  vent  la  clôture  do  l'enquôte  du  demamleur,  il  ne  peut  ensuite 
obtenir  une  commission  qu'on  montrant  cause  à  la  satisfac- 
tion du  tribunal,  et  l'absence  du  défendeur  à  l'étranger  n'est 
pas  une  cause  suffisante.  (Hurrcy  vs  l'hillijiR,  C  S.,  Mont- 
réal, 22  mai  1869,  Toiuiaxce,  J.,  14  J.,  p.  279,  et  20  R.  J.  R. 


Q..p.  226) 
EMENT 


COMMENCEMENT  DE  PREUVE  PAR  ECRIT  :-r;(/e  Prki;ve. 

COMMUNAUTE  DE  BIENS.  La  femme,  convaincue  du  meurtre  de  son 
mari,  ne  perd  pas,  par  cette  conviction,  la  part  de  la  com- 
munauté de  biens  qui  existait  entre  eux.  [Gauthier  vs  Jou- 
tras,  C.  S.,  Sorel,  .SI  mars  1869,  Loranoek,  .T.,  1  R.  L.,  p. 
473;  2  La  Thémis,  p.  82,  et  20  U.  J.  R.  Q.,  p.  359) 
"  DE  BIENS.  Le  prix  d'un  immeuble  propre  il  l'un  des  conjoints 
qui  n'entre  j»as  dans  l;i  communauté,  n'est  pas  à  la  cbarire 
de  cette  communauté,  et,  après  le  décès  do  l'époux,  proprié- 
taire de  cet  immeuble,  le  créuncier  ne  peut  s'adresser  à 
l'autre  conjoint  pour  s'en  faire  payer  le  capital  et  los 
intérêts,  mais  il  doit  s'adresser  aux  héritiers  de  l'époux 
décédé.  {Desanleh  vs  Liiriie,  C.  S.,  Sorel,  31  mars  ISti!) 
IjORAnger,  .t.,  1  R.  L.,  p.  485  ;  2  La  Tliémis,  p.  00,  et  •.:0  R.  .T. 
R.  Q.,p.  367) 
"        DE  BIEIVS :—  Vide  Femme  mariée. 

"  "  : —      "       RESPONSAntMTÉ. 

COMPAGNIE  DE  CHEMIN  DE  FER.  Une  compagnie  de  chemin  de 
fer  peut  recouvrer  d'un  actionnaire,  dans  son  fonds  cajjital, 
le  montant  des  actions  par  lui  souscrites,  quoiqu'elle  ait, 
depuis  la  souscription  de  ces  actions,  et  sans  le  consente- 
ment de  cet  actionnaire  ou  des  actionnaires  de  sa  classe, 
émis  une  certaine  quantité  d'actions  privilégiées  qui  dimi- 
nuent la  valeur  des  premières  actions,  et  qu'elle  a  offertes 
d'abord  aux  actionnaires  avant  de  les  mettre  sur  le  marché. 
(The  Connccticiit  aixl  l'i'.sKiimp.s'ic  llivern  liailroail  Owipiinn  vs 
Comstock,  C.  B.  R.  en  appel,  Montréal,  H  mars  1870,  Caros, 
J.,  Drummond,  ,L,  BAïKii.KV,  .I.,et  Monk,  .T.,  confinnant  le 
jugement  de  C.  S,,  Sherbrooke,  8  juillet  1867,  Short,  J.,  1  lî. 
L.,  1).  589,  et  20  H.  .T.  R.  Q.,  ji.  :!92) 
"  DE  CHEMIN  DE  FER.  Une  souscrijition  d'actions  par  un 
Canadien  résidant  dans  la  prt)vin('e  de  Québec,  dans  une 
compagnie  de  chemin  de  for  incorj)uiée  dans  les  Etats-Unis 
d'Amérique,  pour  y  construire  un  cliomin  de  fer,  peut  être 
faite  dans  les  Etats-Unis,  sujette  à  la  condition  que  le  che- 
min soit  fait  à  un  endroit  déterminé  sur  la  ligue  entre  le 
Canada  et  les  Etats-Unis,  et  lorsque  la  condition  e>t  acconi- 

f die,  la  compagnie  peut  recouvrer  do  l'actionnaire,  devant 
es  tribunaux  de  la  province  de  Québec,  lo  montant  de  sa 
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souscription;  ce  contrat  étant  valide  et  n'étant  pas  contre 
l'ordre  publie.  {The  Coinnctinil  tniH  PmKumpmr.  Rivers  Rail- 
road  (Joiiipanij  vs  t'omstork,  C.  \^,  H.  en  ap{)el,  Montréal,  8 
mars  1870,  ("akon,  .T.,  DnuMMONi),  .1.,  Baixji.ky.  .1.,  et  Monk, 
J.,  confirniant  le  incrément  de  C.  S.,  Sherbrooke,  8  iuillet 
1867,  SiioKT,  J  .  1  il  h.,  p.  589,  et  20  R.  J.  II.  Q.,  p.  392) 

rOMPAGNIK  A  FONDS  SOCIAL  :—r«/^  Mai NMoarE. 

INCORPOREE.  La  s.r.  :r.  du  chap.  116  des  Statuts  du  Ca- 
nada de  IHôO,  115  et  14  \'i(t.,  intitulé  :  "  Acte  pour  incorpo- 
rer Peter  Patter.son,  écuyer,  et  autres,  sous  le  nom  de  La 
rotiipagiiie  du  rhrmln  de  J)  r  de  ()véhfc.  rt  Richmond"  contenait 
la  (lisiiosition  suivante:  "La  jjremiôre  assemblée  générale 
des  propriétaires  pour  mettre  le  présetit  acte  à  effet,  pourra 
se  tenir  aussitôt  que  quinze  cents  actions  dans  ladite  entre- 
prise anrotit  été  souscrites  ;  et  il  telle  assemblée  générale,  les 
propriétaires,  assemblés  aveiîtels  procureurs  qui  seront  pré- 
sents, clioisiront  treize  personnes,  dont  cliacune  sera  pro- 
prii  taire  d'au  moins  dix  actions  dans  ladite  entreprise,  pour 
être  directeurs  de  ladite  compagiiie,  en  la  manière  ci-après 
réglée."  La  [dernière  assemhlco  générale  des  propriétaires 
f>M  actionnaires  eut  lieu,  et  les  directeurs  furent  (dioisis 
avant  (]uc  (luiiize  cents  actions  fussent  souscrites.  Il  a  été 
jugé  qu(^  la  coinpaj:i'i*i  n'était  pas  légalement  organisée,  et 
qu'un  actionnaire  pours  livi  par  la  compagnie  ainsi  organi- 
sée pour  le  paiement  dt!8  atrtions  par  lui  sou.scrites  n'était 
pas  tenu  de  les  paver,  et  qu'il  pouvait,  comme  défense  à 
cette  poursuite,  invoquer  cette  illégalité  de  l'organisation  de 
la  compagnie,  et  qu'il  n'était  pas  tenu  de  procéder  par  çuo 
warrauto  ou  par  la  procédure  indiquée  dans  la  sec.  8  du  ch. 
41  dos  Statuts  du  Canada  de  1849, 12  Vict.,  intitulé:  "  Acte 
pour  léfinir  le  mode  des  i>roccdure8  à  adopter  dans  les 
cours  de  justice  du  Has-Canada  dans  les  matières  relatives 
il  la  protection  et  à  la  régie  des  droits  de  corporation  et 
aux  writs  de  préio-.'ative,  et  pour  d'autres  Uns  y  mention- 
nées." {La  rompaijiiir  du  clntiiiii  de  fer  de  Québec  et  Richmond 
vs  Ddvson,  C.  C.,  Québec,  30  juin  1851,  Ddval,  J.,  1  D.  T. 
H.  C.,  n.  860  ;  3  R.  .1.  R.  Q.,  p.  40,  et  20  R.  J.  R.  Q.,  p.  394) 
"        IN(  ORPOREE  : —  Vide  Comi'aonih  dk  chemin  de  feu. 

COMPARUTION  -.—  Vide  Phocédiuk. 

COMPENSATION.  Dans  inn^  action  on  dommages,  le  défendeur  peut 
opposer  il  ces  dommages  réclamés  et  non  liquidés,  une  dette 
liquidée  qu'il  a  contre  le  demandeur,  et  le  tribunal,  en  ren- 
dant jugement  sur  le  fond,  peut  décdarer  que  le  montant 
qu'il  accorde  au  demandeur  est  coni|)ensé  par  la  créance 
que  le  défendeur  à  cf)ntre  lui.  Art.  1188  C  C.  {lielinle  vs  Ly- 
wnn,  C.  S.  R.,  Montréal,  ,'51  iaiivier  1870,  MoN'nEi.ET,  .1.,  Mac- 
KAY,  J.,  et  ToKitANCK,  .1.,  15  J.,  p.  TO5,  et  20  R.  .T.  R.  Q.,  p.  42) 

COMPETENCE.  Le  chap.  7  des  Statuts  du  Ras-Canada  de  1801,  41  Geo. 
3,  intitulé  :  "  Acte  jjour  amender  certaines  formes  de  procé- 
der dans  les  cours  de  juridiction  civile  en  cette  province,  et 
jiour  faciliter  l'administration  de  la  justice,"  décrétait,  sec. 
18:  "  Que  dans  tous  les  cas  d'élection  et  nomination  d'un 
tuteur  ou  tutrice,  curateur  ou  curatrice,  soit  à  la  personne 
ou  aux  biens,  ou  <id  hnr,  bomologuée  devant  un  ou  plusieurs 
des  juges  des  cours  civiles  de  cette  province,  hors  des 
cours,  il  sera  loisible  anxdites  cours,  dans  les  termes  supé- 
rieurs seulement,  i-ur  requête  des  plus  proches  parents,  afin 
de  mettre  à  côté  et  annuler  telles  susdites  élection  et  nomi- 
nation, et  après  connaissance  tle  cause,  ledit  tuteur  ou  tu- 
trice, curateur  ou  curatrice  ayant  été  entemlu,  de  mettre  à 
côté  et   annuler  tels  appointement  et  nomination  pour  les 
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causes  prononcées  par  la  loi,  et  d'ordonner  qu'il  sera  procé- 
dé à  une  nouvelle  élection,  on  la  manière  et  forme  ordinaire." 
Le  ch.  38  des  Statuts  du  Canada  de  1849,  12  Vict.,  intitulé  : 
"  Acte  pour  amender  les  lois  relatives  aux  cours  de  juridic- 
tion civile  en  première  instance,  dans  le  Bas-Canada,"  dé- 
crétait, sec.  74  :  "  Que  la  Cour  de  Circuit  et  tout  juge  tenant 
cette  cour  à  un  endroit  quelconque,  tant  en  cour  que  horw  de 
cour,  pendant  les  termes  et  hors  des  termes,  ou  durant  la 
vacance,  aura  et  pourra  exercer  dans  les  limitées  desdits 
circuits  respectivement  et  concurremment  avec  les  juges  de 
la  Cour  Supérieure,  les  mêmes  pouvoirs  et  autorités  dont 
sont  revêtus  la  Cour  Supérieure  et  les  juges  d'icelle  pour  vé- 
rification de  testaments,  élection  et  nomination  de  tuteurs, 
curateurs,  avi^  de  parents  et  amis  dans  les  cas  où  la  loi  le 
requiert,  clôtures  d'inventaires,  attestations  de  comptes, 
insinuations,  apposition  et  levée  des  scellés,  et  l'expédition 
de  tous  autres  actes  de  la  même  nature  qui  ne  souffrent  pas 
de  délai,  et  les  procédures  en  pareil  cas  formeront  partie 
des  records  de  la  Cour  de  Circuit  dans  le  circuit  dans  lequel 
les  procédures  auront  lieu  :  pourvu  toujours,  que  les  non»i- 
nations  et  ordres  donnés  et  faits  par  tout  juge  en  vertu  de 
cette  section,  pourront  être  mis  de  côté,  par  la  Cour  Supé- 
rieure siégeant  dans  le  district,  de  la  même  manière  et  sui- 
vant les  mêmes  dispositions  de  la  loi  en  vertu  desquelles 
toutes  nominations  ou  ordres  donnés  ou  faits  par  un  seul 
juge  auraient  pu  être  mis  de  côté  immédiatement  avant  l'é- 
poque de  lamine  en  vigueur  du  présent  acte."  Il  a  été  jugé, 
sous  ces  dispositions,  que  la  ( 'our  Supérieure  a  le  pouvoir 
formel  de  reviser  un  jugement  de  la  Cour  de  Circuit  ordon- 
nant l'apposition  des  scellés  sur  les  biens  meubles  et  effets 
d'une  succession.  Lorsqu'une  testatrice  dispose  de  tous  ses 
biens,  en  pleine  propriété,  en  faveur  de  son  mari,  exemp- 
tant ce  dernier  de  l'obligation  de  faire  inventaire,  à  condi- 
tion qu'il  ne  se  remarie  pas,  cas  auquel  il  serait  tenu  de 
rendre  compte  aux  héritiers  de  la  testatrice,  l'ordre  d'un 
juge  de  la  Cour  de  Circuit  de  faire  un  inventaire  avant  la 
levée  des  scellés  apposés  sur  les  meubles  et  effets  d'une  suc- 
cession, à  la  demande  de  quelques  héritiers,  est  un  juge- 
ment rendu  dans  l'intérêt  de  toutes  les  parties  et  qui  ne 
doit  pas  être  altéré.  {Ex  parte  Cardinal,  requérant  levée  des 
scelles,  et  Jielinge,  tuteur,  C.  S.,  Montréal,  10  mai  1853, 
Day,  J.,  Smith,  J.,  et  Vanfelson,  J.,  3  D.  T.  B.  C,  p.  435) 
COMPÉTENCE.  Le  ch  79  des  S.  R.  B.  C.  de  1861,  intitulé  :  "  Acte  con- 
cernant la  Cour  de  Circuit,"  décrétait  sec.  2  ;  "La  Cour  de 
Circuit  connaîtra,  entendra,  jugera  et  décidera  toutes  les 
poursuites  et  actions  civiles,  tant  celles  dans  lesquelles  la 
Couronne  est  partieque  les  autres,  (à  l'exception  de  celles  qui 
tombent  purement  sous  la  juridiction  de  l'Amirauté)  dans 
lesquelles  la  somme  d'argent  ou  la  valeur  de  la  chose  deman- 
dée n'excède  pas  $200,  tt  dans  lesquelles  il  n'émane  pas  de 
bref  de  copias  ad  respondendutn."  Aux  termes  de  cette  section, 
la  Cour  de  Circuit  est  incompétente  à  connaître  d'une  action 
ayant  pour  objet  la  réclamation  d'une  pension  alimentaire 
de  $200  par  année,  pour  un  espace  de  temps  indéterminé, 
savoir  la  vie  durant  de  celui  qui  la  réclame.  Art.  1054  C. 
P.  C.  (Smith  et  ux.  et  Falton,  C.  B.  R.  en  appel,  Montréal,  7 
décembre  1863,  Lafontainb,  J.-P.,  Mereimth,  J.,  Mondelet, 
J.,  et  Badglkv,  j.,  infirmant  le  jugement  de  C.  C,  28  mai 
1863,  LAFONTArxE,  J.,  qui,  dans  une  telle  demande,  avait 
accordé  $112  par  année,  14  D.  T.  B.  C,  p.  323;  13  R.  J.  K. 
Q.,  p.  62,  et  20  R.  J.  R.  Q.,  p.  192) 
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COMPÉTENCE.  La  aecAdu  cli.  40  des  S.  R.  B.  C.  de  1861,  intitulé  :  "Acte 
concernant  les  locateurs  et  locataires,"  telle  qu'amendw  par 
la  sec.  1  duch.  12  de  S.C.  de  1862,25  Vie,  intitulé:''  Acte 
pour  amender  l'acte  concernant  les  locuteurs  et  locataires," 
quise  lit  comme  suit  :  "  Les  actions  en  vertu  du  présent  acte 
seront  intentées  dans  la  Cour  Supérieure  ou  de  Circuit,  pour 
le  montant  du  loyer  ou  des  dommages  réclamés,  et  les  frais 
seront  alloués  et  taxés  suivant  le  montant  du  jugement." 
Jupe,  sous  les  dispositions  de  cette  section  et  de  l'article 
1105  C.  P.  C.'que  la  Cour  de  Circuit  n'est  pas  compétente 

f>our  juger  une  demande  en  résiliation  d'un  bail  ann  lel, 
orfsque  la  valeur  annuelle  du  loyer  excède  $200,  quoique 
le  seul  montant  réclamé  dans  la  poursuite  soit  moins  <lo 
$200  pour  dommages  causés  à  l'imuieuble  loué.  V.  art  1624 
C.  C.  (McGinnis  vs  Horteman,  C.  S.  R.,  Montréal,  25  avril 
1870,  Mackay,  J.,  Torranoe,  J.,  Beaudry,  J.,  confirmant 
le  jugement  de  C.  C,  Montréal,  29  mars  1870,  Bertiiblot, 
J.,  14  .1.,  p.  224,  et  20  K.  .T.  R.  Q.,  p.  155) 

•*  Une  poursuite  concluant  à  la  démolition  et  à  l'enlèvement 
d'une  digue  et  d'obstructions  faites  par  le  défendeur  '^.urun 
cours  d'eau  traversant  la  propriété  du  demandeur  «t  arrê- 
tant ainsi  l'écoulement  des  eaux  de  ce  terrain,  et  deman- 
dant à  être  autorisé  à  foire  cette  démolition,  si  le  défendeur 
ne  le  fait  pas  dans  le  délai  qui  lui  serait  fixé,  et  concluant 
aussi  au  paiement  de  la  somme  de  $100  pour  dommages, 
n'est  pas  de  la  compétence  de  la  Cour  de  Circuit,  vu  que 
cette  poursuite  comporte  une  déclaration  de  servitude  sur 
le  fonds  du  défendeur,  en  faveur  de  celui  du  demandeur,  si 
le  demandeur  n'a  ni  allégué  ni  prouvé  que  la  valeur  de  cette 
servitude  ne  dépassait  pas  la  somme  de  $200,  de  manière  à 
donner  juridiction  à  la  Cour  de  Circuit.  Arts  28  et  1054  C. 
P.  C.  {Dorval  vs  Chevalier,  C.  S.  R.,  Montréal,  9  juillet  1870, 
Macicav,  j.,  Torrance,  J.,  Beaudry,  J.,  infirmant  le  juge- 
ment de  C.  C,  26  octobre  1870,  14  J.,  p.  263,  et  20  R.  J.  R. 
Q.,p.  191) 

"  Dans  le  cas  où  une  personne,  résidant  à  Kamourat^ka,  donne, 
là,  à  un  commis  -  voyageur  représentant  une  maison  de 
Montréal,  un  ordre  pour  des  marchandises  d'après  l'échan- 
tillon à  lui  montré  et  que  cet  ordre  est  accepté  ensuite  par 
le  marchand  à  Montréal,  et  que  les  effets  comptés,  pesés  et 
mesurés  à  Montréal,  ont  été  remis  à  la  compagnie  du  chemin 
de  fer  le  Graud-Tronc,  adressés  à  l'acheteur  &  Kamouraska 
qui  lésa  reçus  là  et  en  a  payé  le  fret  conforniément  aux  ins- 
tructions de  l'acheteur  de  Kamouraska,  la  vente  ne  se 
trouve  parfaite  qu'après  que  lesdites  marchandises  ont  été 
confiées,  pesées  et  mesurées  conformément  aux  articles  1472 
et  1474  (J.C.,  et,  après  cette  opération,  le  droit  d'action  pour 
le  recouvrement  du  prix  de  ces  marchandises  prend  nais- 
sance en  la  cité  de  Montréal,  indépendamment  de  la  livrai- 
son; et,  suivant  l'article  M  C.  P.  C,  l'action  peut  être  portée 
devant  le  tribunal  de  Montréal.  (Thompmn  et  al.  \9, Des- 
saint, C.  S.,  Montréal,  21  février  1870,  Beaudry,  .T.,  14  J.,  p. 
184,  et  20  R.  J.  R.  Q.,  p.  114).  Jugé  dans  le  même  sens,  Jn- 
Ki'ph  et  vir  vs  Paqiwtlr,  C.  C,  Montréal,  1er  avril  1870,  ÏOR- 
BAXCE,  J.,  14  J.,  p.  186,  et  20  R.  J.  R.  Q.,  p.  116) 

•'        : —  Vide  J  uridiction. 
COMPLICE  -.—  Vide  Parjure. 

"        -.—Vide  Preuve  en  matière  criminelle. 
CONFUSION.  Le  père  qui  donne  à  son  fils  un  immeuble  à  la  charge  de 
lui    payer   une   somme  déterminée,  ave(!  intérêt,  et  qui, 
ensuite,  est  appelé  à  la  succession  de  son  û\s  par  le  décès  de 
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ce  dernier,  no  jx'ut,  Bans  renoncer  à  cette  snccesaion,  tMa- 
innr  do  îa  vcnve  du  fils  dt'côd^"',  n^-ufniitière  (Iti  ses  biens, 
pur  Kon  contnit  de  mivria>ïe,  cotte  soninio  d'argent  ([Ho  le 
fils  oHt  cDuvonii  do  lui  payer  par  l'acte  do  donation,  ni  l^s 
int(''r(!'ts,  vu  (in'il  y  a,  dans  co  cas,  confusion  dos  (|iialit(''H(ic 
crcancicr  et  de  (K'hitonr.  {DcKuniiiii  vs  Lnrw,  C.ii,,Sori\], 
31  mars  18(ii),  Lohantiku,  J.,  1  H.  L.,  p.  485  ;  2  La  Tiicniis, 
]).  {»(),  ot  20  K.  .1.  H.  Q.,  p.  3(17) 
CONFISCATION: — Viilc  CAi'ArirÈ  dk  covriiAcrKU  d'ink  pkusosxk  achi'- 

HÈK  in:  MEURTIIK. 

CONJOINT  KUIIVIVANT  -.—VUc  Tf.stamiînt. 

CONNAISSEMENT  :—  FvWft  Saihik  1!kvkni)ication. 

CONSKll.  DK  COMTE :-17(^'  Si'aixrioNDANT  spécial. 
"        LOCAIi  : — Vidr  SniixrKvnANr  si-kciai.. 

CONSEILLERS  MUNICITAUX  i—Vide  Ei-kction  municipale. 

CONSENTEMENT :- l'/rZ,'  I'kki'vi:. 

CONSIDERATION  DKS  CONTllATS  :-r?V^  Oni.iaATiox. 

t:ONTESTATION  LIEE  -.-rvlr  PiiovtmuK. 

"  "         La  contestation  d'une  cause  (wt  liée  jar  la 

demande,  l'cxcej)tion  et  la  réponse  à  l'exception,  si  iii  ré- 
réponse csl  (jcncrale,  et,  dann  «;e  ca-,  le  défendeur  n'a  pas 
le  droit  de  répliquer.  Art.  148  C.  P.  C.  {Ifiitchiiifi  ,t  al.  \s 
FrdRcr  H  (iL,(^.i^.  R.,  Montréal,  'M  mai  1870,  Mackay,  .1., 
ToRRANCE,  .T.,  et  Beavdky,  .1.,  Confirmant  lo  jugement  d(! 
C.  S.,  Shorlirooko,  10  décei-  bro  IMii»,  Siioar,  J.,  14  .L,  p. 
280,  et  20  R.  .1.  R.  Q.,  j).  22H) 
DE  COLLOCATION:-r;,ZH)EPENS. 

CONTRAINTE  PAR  CORPS.  Les  cautions  d'un  défendeur  arrêté  sur 
c^y))'«.i  et  liliéré  en  vertu  d'un  cautionnement  donné  sons 
l'article  825  C.  P.  C,  sont  sujettes  à  la  contrainte  par  corps 

f)our  le  montant  du  cautionnement,  dans  le  cas  où  elles  ne 
Ivrent  pas  le  débiteur,  après  l'expiration  d'un  mois  à 
compter  de  la  sii^nification  qui  leur  est  faite  de  l'ordre  à  ce 
débiteur  de  se  livrer  entre  les  mains  du  shérif  iWiniiiiui 
et  al.  va  Lrblmic  et  al.,  C.  S.,  Montréal,  .30  septembre  1870, 
IMoNnKi.ET,  .T.,  14  .T.,  p.  298,  et  !>0  R.  J.  R.  Q.,  p.  2157) 
"  PAR  CORPS.  Un  défendeur  qui  en  contravention  à  la  loi  a  été 
nommé  «ardien  il  unosaisie  mobilière  pratiquée  sur  lui,  ne 
peut,  sur  rC'ixle  iiini  et  sur  son  défaut  de  représenter  les  efibts 
saisis,  être  (!onJamné  à,  remprisonnement  pour  mépris  de 
cour,  arts  5(50,  590  et  597  C.  P.  C.  (Potoilh-  vs  Guilmitlf,  et 
G  ni  I  m  elle,  uùti  en  cause,  C.  8.,  Sorel,  18G9,  Lobangeu,  J.,  1  R. 
L.,  p.  51,  et  20  R.  .L  R.  Q.,  p.  293) 
PAR  CORPS  :-TW' Capias. 

"  "  : —      "      DÉTICNTEIK  DE  TEimiî  HYPOTHÉQUER. 

"  "  :—      "       KxÉCITI0XHES.7rr,EMENTS  SITR  ACTION  PER- 

SONNELLE. 

CONVENTIONS  MATRLMONIALES  :-T7'/«  Femme  mariée. 

CORPORATION  :—Vi'h  Commissaire  d'école. 
"        -.—  Vidf  ^Iandami's. 

"  COMMERCIALE  ETRANGERE.  Par  l'article  25  C.  C,  "  l'é- 
tranger a  droit  d'acipiérir  et  do  transmettre,  à  titre  gra- 
tuit ou  onéreux,  ainsi  quo  par  succession  on  par  testament, 
tons  biens  meuliles  (>,t  immeubles  dans  le  Bas-Canada,  de 
la  même  manière  (pie  lo  i)en vent  faire  les  sujets  britan- 
niijnes  nés  ou  naturalisés."  Par  l'article  14  C.  P.  C.  toute 
corporation  ou  pensonne,  dûment  autorisée  à  l'étranger  A 
ester  en  jugement,  peut  exercer  celte  fa(nillé  devant  tout 
tribunal  du  Bas-Canada.  Ces  dispositions  eu  code  civil  et 
du  code  de  procédure  n'ont  pas  l'eflet  de  i^ltcer  une  corpo- 
ration étrangère  dans  une  position  plus  élevée  ou  meilleure 
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qiio  colle  (les  corporations  coloniftlcs.    Par  ruiicien  droit  do 


lui- 


rniii'o  et  de  ses  colonies,  avant  l'édit  du  Louis  X  V,  pru- 


niuifîiu' dans  la  colonie  en  1743,  et  en  France,  en  \iA*.\  le* 
corporations  on  conunnnantéH  p  mviiient  ac(jnérir  des  terres 
on  n^'-ritages,  mais  ulle.s  nVt  lient  pas  en  droit  de  les  retenir 
lonjunis.  Klles  pouvaient  (5lre  oblijit'es  de  vider  leurs 
mains  de  ces  liéritajjes,  soit  jiar  les  siM^Micurs  de  (pii  les 
lit''rita}iC8  acipiis  par  elles  relevaient,  suit  par  le  procureur 
du  ini,  à  moins  (ju'elles  ensient  obtenu  du  roi  des  lettres 
«l'amortissement  (|ni  les  rendissent  capable^  de  possVler  et 
retenir  ces  liéri titres  en  indemnisant  les  seigneurs.  Par  oes 
^^dits  de  Louis  XV  faits  en  174:5  et  en  174i»,  les  corpo- 
rations et  communautés  furent  rendues  absolument  in- 
capables d'a(ujucrir  aucun  licritaj^e  ou  fiuwls  de  'erre,  soit 
à  litre  jjrratuit,  soit  à  titre  do  commerce.  Il  n'y  a  i)as 
de  doute  (jue  le  ])riiicipal  objet  do  cet  édit  était  de  dé- 
coura^rer  la  dotation  excessive  des  maisons  reli^'ieuses, 
mais  l'éilit  d<*  174"  publié  dans  la  colonie  était  en  termes 
assez  larges  pour  con^irendre  aussi  les  cor])S  séculiers, 
l^'arliclc  premier,  après  avoir  énum'ré  les  corporations 
pariiculiores,  contient  la  description  générale.  dfS  avtrcn 
rarpit  d.  nniimuiKiiilé-i  ircléni(i.'<ti(]ii('s  ci  UihjVin.  Kt  la  i)ro- 
hibition  d'acquérir  des  liéritages,  contenue  dans  l'article 
10,  est  dirigée  contre  l  k  iiulrcn  (ji  us  iJc  mfiiinnvrU  uussi  liitn 
(jttc  cnntir  Im  romnuaiuulés  rdii/lctincs.  Atijf)Ui'd'lnn,  l'édit 
de  1743  ne  contient  pas  seul  les  lois  relatives  aux  gens 
do  mainmorte.  Le  titre  11  du  livre  1  du  Code  Civil,  qui 
traite  des  corporations  les  comprend  toutes  eu  ses  termes. 
L*arti(!le  3(54  dit  qut^  les  corporations  sunt  soumises  îl  des 
incaimcités  qui  leur  inierdisont  ou  qui  restreignent  à  leur 
égard  l'e.xorcice  de  certains  droits,  facultés,  privilèges  et 
fonctions  dont  jouissent  les  personnes  naturelles.  Ces  inca- 
pacités résultent  de  la  nature  mémo  de  l'incorporation,  ou 
l>ien  elles  sont  imposées  par  la  loi."  Ces  iiicajjacités  résultant 
de  la  loi,  sont  mentionnées  <lans  l'article  ISOtJ  qui  se  lit 
comme  suit  :  "  1"  Celles  qui  sont  imposées  à  cliaque  cor- 
poration par  son  acte  de  création  ou  j)ar  une  loi  applicable 
a  l'espèce  il  laquelle  cette  corporation  appartient;  '2^'  Celles 
comprises  dans  les  lois  générales  du  pays  toucbant  les  gei\s 
de  mainmorte  et  corps  incorporés,  leur  interdisant  racrjui- 
sition  do  biens  iinmeid)les  ou  réputés  tels,  sans  l'autorisa- 
tion <lu  souverain,  excepté  pour  certaines  fins  seulement, 
à  un  ::;ontaut  et  pour  une  valeur  détcrunnée  ;  'i>°  Celles  oui 
résultent  des  mêmes  lois  générales  d'après  lesquelles  les 
pens  de  mainmorte  ne  peuvent  ni  aliéner  ni  liypotlié- 
qn^r  leurs  immeubles  (ju'eu  se  conformant  à  certaines 
formalités  particulières  et  exorbitantes  ilu  droit  commun." 
Cet  article  ne  réfère  jias  à  l'édit,  mais  aux  lois  générales 
du  pays,  toucbant  les  gens  de  mainmorte  <'t  les  corps  incor- 
porés,et  il  décdare  les  incapaciités  (jui,  par  la  loi  générale  des 
mainmortes,  affectent  toutes  les  corporations  sans  distinc- 
tion. Quelqn'aient  j)U  être  b-s  doutes  (pii  ont  existé  autre- 
fois (j\nint  à  l'obligation  ])robibitive  de  l'ancien  droit  aux 
corporations  de  commeice,  ils  ont  dis|iaiu  depuis  la  promul- 
gaimn  du  code  «pli  a  déclaré  (pie  c«!8  anciennes  probibitions 
de  la  loi  ont  constitué  et  constituent  notre  «Iroit  pr«)vincial. 
Les  termes  de  l'article  du  code  sont  trop  «-laires  pour 
admettre  une  interprétation  «lonteuse;  et,  dans  leur  généra- 
lité, ils  comprennent  toutes  les  corjmrations  séculières, 
laïques  ou  «•ommcrciales,  et  il  les  soumet  toutes  aux  mêmes 
Incapacités  d'acquérir  «les  immeubles  sans  l'autorisation  du 
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Hoiiveniin  ou  de  la  lé^^iHlatiire.  Quelle  qno  soit  lu  valeur 
(leH  opinioiiH  exprimons  danH  Ioh  caiiHes  de  Kierzhiwxki  vh 
1,1  rh(iiiiii  (If  fer  <lu  Qnuid  Tronc  dn  (jtuniln,  l'autorit"'  8ii|k''- 
rieurf  du  code  (îivil  doit  maintenant  prévaloir.  Ainsi  iiiio 
corporation  commerciale  étranjçùre  ne  pi^iit  acijiu'rir  dofi 
immeubles  dans  la  |»rovince  do  tiii^'-ltoc  sans  la  perinisHioii 
du  souverain  ou  de  la  létrislature;  et  «i  une  telle  corporatior. 
étranjrère  ayant  acquis  des  immeubles  dans  la  provinco,  et 
en  étant  évincée,  poursuit  en  (garantie  l'arriùro^rariiiit,  elle 
doit  taire  voir  dans  sa  déclaration,  (lu'ol'e  a  été  autorisée 
par  l'autorité  l'oiiifiétento  il  ac()uérir  des  immeubleH.  Si,  A 
la  face  de  la  déclaration,  il  appert  (prelle  est  une  corpora 
tiou  étrangère,  on  présumera  qu'elle  n'est  pas  autorisée  par 
les  lois  du  pays  A  acMjuérir  des  imnieul)le8  ;  le  fuit  d'nno 
telle  autorisation  étant  un  fait  (pii  lui  serait  |)ers()nuel,  c'e>t 
à  elle  à  l'allé^ruer  dans  xa  demande  ;  et  si  une  déclaration  ne 
contient  pas  telle  allésration,  cette  demande  sera  renvoyée 
sur  défense  en  droit.  Si,  dans  une  telle  poursuite,  la  deman- 
deresse ne  fait  pas  telle  alléjratidn  do  l'autorisation  qu'elle 
a  obtenue  d'acquérir  des  immeubles,  elle  pourra  par  un 
amendement  faire  <!elte  allégation  aprô»  la  production  de  la 
défense  en  droit,  si  le  fuit  existe.  (The  ClnimUhr  Golil  Min- 
iiif)  Corrpauij  of  BohUhi  «t  7>t/</«/;(/^/i  et  «/.,  Conseil  l'rivé,  L'!( 
juillet  1873,  confirmant  le  juj^oment  de  C.  B.  R.  en  appel, 
Montréal,  10  décembre  1870,  Uuv.vi.,  .1.  en  C,  dissident, 
Cahon,  J.,  BAiMiCBv,  .1.,  MoNK,  J.,  LoitAMiEit,  J.  iiil  lior,  dissi- 
dent, qui  confirmait  le  juj.'ement  de  C.  S.,  Montréal,  31  mai 
186»,  ToUBANCH,  ,T.,  1  R.  L..  p.  8'.';  13. J.,  p.  1S_';  15  ■!.,  p.  44; 
2  R.  r..,  p.  «L'3  ;  4  K.  L.,  p.  (145  ;  17  J.,  p.  275  ;  1  R.  C,  p.  120; 
5  Law  R.,  P.  C,  p.  277  ;  19  R.  J.  R.  Q.,  p.  244,  et  20  R.  .1.  R. 
Q..  p.  300) 
CORPORATION  ETRANGERE.  Le ch. 21  des  Statutsdu  Canada. le  1850, 
13  et  14  Vict.,  intitulé:  "Acte  pour  établir  le  libre  commerce 
de  banque  en  cette  province,  et  pour  d'autres  tins  relatives 
aux  banques  et  aux  affaires  de  banques,"  décrétait  sec.  ô  : 
"  Qu'aucune  banque  incorporée  ou  ayant  son  principal 
bureau,  ou  le  siè;;e  de  ses  affaires,  ilans  un  pays  en  dehors 
des  possessions  de  Sa  Majesté,  n'ouvrira,  ni  Détiendra  un 
bureau  on  lieu  d'escompte  ou  dépôt,  ou  pour  l'émission, 
mise  en  circulation  ou  radiât  de  ses  billets  dans  ce  te  pro- 
vince, il  peine  d'une  amende  de  cent  louis  pour  chaque  jour 
où  ce  bureau  ou  lieu  sera  ouvert  oti  tenu  ouvert,  et  cette 
amende  sera  recouvrée  et  appliquée  de  la  même  manière 
qtie  les  amendes  imposées  parla  section  préc'dente."  Le 
cil.  198  des  Statuts  du  Canada  de  1853,  IG  Vict,  intitulé: 
"  Acte  (tour  faciliter  l'admission  comme  preuve  desjuçe- 
ments  étrangers  et  de  certains  affidaviis  et  autres  docu- 
ments, et  pour  améliorer  autrement  la  loi  de  la  preuve  dans 
le  Bas-Canada,  décrétait:  "6.  Lorsque  le  sceau  de  tout  état 
étran<;er,  et  le  certificat  du  secrétaire  on  d'un  des  secrétaires 
de  tout  tel  état  ou  du  gouvernement  exécutif  d'icelui,  sera 
offert  dans  une  cour  de  justice  dans  le  Bas-Canada  pour 
établir  l'existence  et  la  compétence  d'une  cour,  d'une  cor- 
poration, de  membres  du  clergé,  d'un  prêtre  ou  ininiï'tre, 
d'un  ortice  ou  ofticier.son  identité  relativement  il  tout  docu- 
ment public  ou  il  toute  autre  matière  sera  considérée  comme 
authentique  sans  preuve  d'icelle,  et  sera  prise  et  regue 
comme  preuve  ;ij'/ma /«rie  du  fait  qu'on  a  l'intention  d'éta- 
blir par  icelui,  que  cet  état  soit  une  smveraineté  séparée, 
ou  un  des  Etats-Unis  d'Amérique  ou  de  toute  autre  confé- 
dération ou  union  de  plusieurs  états.  7.  Pourvu  toujours  et 
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<|u'il  Knit  Htiitiu'',  qu'il  sern  loisihlu  A  touto  piirtio  &  nno  pour- 
HuitudU  procéduriMio  uior  lu  vMté  d'aucuno  ilunliteM  «ixpé- 
tlitiuu^<,  vériticatioiiH,  certificatM  ou  oxtraiiH.  et  do  ce  faire 
par  écrit  aviinl  la  clôture  do  rtui<|U(^tod«  la  part  do  la  partie 
qui  loH  produira,  en  quel  cuh  la  prouve  du  couteuu  do  toiles 
e.\l)<^ditiona,  vcriticiitionH,  certiticr.tH  ou  o.xtraitHOU  la  uia* 
nièro  inaiiitcimut  prescrite  par  la  loi,  Hera  à  la  duir^e  de 
telle  partie;  mais  ^i  JeaditoM  expéditions,  vérificatinus,cer- 
tilicats  ou  extraits,  HDut  prouvés  être  corrects  et  vrais  au 
moyeu  d'une  coniniissioii  roKatoire  ou  autrement,  les  frais 
de  telle  preuve  à  être  taxés  par  le  jujje,  seront,  à  la  discré- 
tion de  la  cour  ou  jn^o  devant  leciuel  telle  pourMiito  ou  pro- 
cédure aura  lieu,  payés  ])ar  la  p.irtie  qui  aura  nié  comme 
Husdit,  quel  iiue  soit  le  jugement  final  dans  la  cause  ;  et 
pourvu  de  i)Mi8,  (jue  lor^iue  la  vérité  d'aucune  (lesdites 
exploitions,  vériJicalions,  certiHcats  ou  extraits  sera  niée 
comme  susdit,  il  sera  donné  caution  pour  les  frais  de  l'exé- 
cution do  la  commi^'Mon  pour  la  prouver  à  lu  satisfaction 
de  la  cour  ou  du  juge  par  la  partie  (jui  en  niera  la  vérité,  et 
dans  le  délai  et  pour  tel  moulant  (pie  ladite  cour  ou  jut:e 
jitescrira."  Ces  deux  sections  6  et  7  comportent,  dans  leurs 
termes,  une  reconnaissance  du  droit  qu'a  une  corporation 
élranj^ére  d'être  admise  A  poursuivre  comme  telle.  Elles 
supposent  le  cas  d'une  poursuite  intentée  au  m  ni  d'une  cor- 
poration étrangère  et  dans  laquelle  on  pro  luit  un  document, 
attesté  en  la  forme  voulue,  comme  preuve  de  son  existence. 
La  sec.  IJ  décrète,  d'un  cftté,  que  ce  document  fera  preuve 
prima  fdvif,  tandis  que,  de  l'autre  côté,  la  sec.  7  permet  ù  la 
partie  adverse  d'en  nier  la  vérité,  "  de  ce  faire  par  écrit 
avant  la  clôture  de  l'enquête  de  la  part  de  la  partie  qui  le 
produira,  etc."  C'est  là  recoimaître  formellement  le  droit 
d'une  corporation  étrangère  de  i^ursuivre  devant  nos  tribu- 
naux. La  proliibitioii  portée  contre  les  banques  étrangères 
par  la  sec. .')  du  cli.  21  (les  Statuts  du  Canada del850,  ne  [H'ut 
pas  être  interprétée  comme  entraînant  avec  elle  la  négation 
■  du  droit  de  poursuivre  en  ce  pays  ;  elle  ne  fait  aucune  allu- 
sion au  droit  d'une  banque  étrangère  de  poursuivre  ;  elle 
n'iHe  ni  ne  donne  ce  droit,  et,  si  ce  droit  existait  aupara- 
vant, elle  le  laisse  donc  subsister.  Le  statut  do  1853  prouve 
que  ce  droit  pré-existait,  puisqu'il  ne  fait  les  règlements 
qu'il  comporte  à  cet  égard  qu'en  admettant  nécessairement 
son  existence.  (Laroci/uc  tlal.  et  UatK/ue  du  comté  de  FratilC' 
lin,  C.  B.  R.  en  appel,  Montréal,  1er  juin  1858,  Lakox- 
TAiNE,  J.  en  C,  Aymvin,  J.,  Di'VAL,  .1.  et  Carox,  J.,  confir- 
mant le  jugement  de  C.  iS.,  Montr(''al,  30  septembre  1857,  8 
D.  T.  B.  (■'.,  p.  328,  et  20  R.  J.  R.  Q.,  p.  400) 
CORPORATION  ÉTRANGERK.  Une  compagnie  de  (chemin  de  fer,  in- 
corporée dans  les  litats-Unis  et  autorisée  à  constiuire  un 
chemin  de  fer  dans  ce  dernier  pays,  peut  recevoir  dans  les 
Etats-TJnis  des  souscriptions  d'actions  à  son  capital,  A  lacon- 
Mtion  qu'elle  complète  son  (diemin  jusqu'A  la  ligne  du  Ca- 
nada, et  elle  peut  poursuivre,  dans  la  province  de  Québec, 
l'exécution  de  ce  co'i*rat  et  le  recouvrement  des  actions  ainsi 
S'  Mscrites  aux  Etat--Unis  par  un  canadien  résidant  dans  la 
1  \ince  de  Québec.  (Ole  df  rlieminde/cr  des  rintrex  Coiunr- 
lient  et  Pasuumpsic  et  VumHock,  C.  B.  U.  en  appel,  Montréal, 
8  mars  1870,  Carox,  J.,  Drimmond,  J.,  BAixii,EV,  J.,  et 
MoNK,  .!..  confirmant  le  jugement  de  C.  S ,  Sherbrooke,  8 
juillet  1867,  Siioar,  J-,  1  R.  L,,  p.  589,  et  20  R.  J.  R.  Q., 
p.  392) 
"        ÉTRANGÈRE  :—  ^  ide  Compagnie  de  chemin  de  fer. 
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COUroUATION  ]\IUNICIPALE.  Lorsqu'un  rùglemontd'nn  conseil  mu- 
nicipal de  comté,  nomme  nu  comité  pour  l'acquisition  et  la 
conf^tnutiond'un  bureau  d'enregistrenient.d'une  cour  de  jns- 
tic«  et  d'une  vpûto  à  l'épreuve  du  feu  i)our  la  consorvatiou 
des  archives  du  bureau  (l'enregistrement  et  do  la  cour  do 
justice,  pourvu  qu'il  n'enjiage  pas  la  (orponilion  pour  une 
somme  pins  élevée  que  celle  nientionnéo  dans  le  règlement, 
un  contrat  fait  par  ce  comité  avec  un  entrepreneur  pour  la 
construction  d'une  bâtisse  pour  les  lins  susdites,  compre- 
nant uio  salle  publique  à  l'usage  de  la  paroisse  du  et. ef- 
lic.ii,  est  nul,  quoique  le  prix  de  la  construction  n'excùde 
pas  la  somme  mentionnée  dans  le  règlement  comme  devant 
être  la  limite  do  l'obligation  de  la  corporation;  cette  corpo- 
.      .  ration  pouvant  avoir  d'autres  objection"  que  celle  du  pnx  à 

....        ,       mettre  dans  cette  bâtisse  une  .<alle  publiqtie.  {rouriiier  <lit 

"  .  Fréj'oiildiite  \A  Corporation  (hi  comté  de  t'Iunnlilij,  Ci}.,  Mon- 
tréal,  ;!0  septembre  1870,  Touh.anck,  J.,  14  J.,  p,  2'.i5,  et  20  R. 
;  ,1.  R.  Q.,  p.  233) 

"  MUNICIPALE.  Les  corporations  municipales  sont  tenues 
d'observer  strictement  les  foinialités  prescrites  par  la  loi 
^  ITour  pouvoir  exiger  des  contribuables  le  paiement  de  leurs 

cotisations  et  pour  émaner  >'ontro  eux  des  saiaies-exécu- 
.  tion  aux  fins  de  prélever  ces  cotisations.  Les  avis  publics 
it  piivés  remplacent,  pour  les  corporations  municipales, 
les  [(rocédures  judiciaires  ((u'il  est  f.écessaiie  d'adopter 
p(jur  avoir  droit  de  faire  saisir  les  biens  <lu  débiteur  ,  et  sur 
une  poursuite  en  dommages,  par  un  contribuable,  contre  la 
corporation,  pour  saisie  illégale,  \K»\r  taxes,  des  biens  de  ce 
contribuable,  c'est  à  la  corporation  à  prouver  que  la  saisie 
était  légale  et  autorisée  par  l'observation  de  toutes  les  for- 
malités vouliics  par  la  loi,  qiumd  même  le  demandein-  ne  se 
serait  pas  plaint  spécialement  du  défaut  de  ces  formalités, 
mais  se  seiait  borné  à,  alléguerqu'il  avait  |)ayé  .ses  taxes  et 
que  la  .saisie  était  illégale  tt  malicieuse;  et  une  corporation 
(pli  aurait  ainsi  .-ai^i  les  biens  du  contribuable  sera  «;on- 
damiu'e  à  lui  payer  des  dommages,  si,  sur  la  poursuite  en 
donimages,  jïour  saisie  illégale,  elle  ne  prouve  pas  qu'elle 
avait  rempli  toutes  les  formalités  voulues  par  la  loi.  (  Vvie 
statuts  du  Canada  do  1804,  L'7-28  Vie,  cli.  fiO,  secs  3»,  40,  41 
et  42).  (Miithcirs  vs  Lu  muivc,  Icn  éi;heniin  et  con!>eillvrK  de  Ui 
vite  de  Monlrêtil,  C  H.  R.  eu  appel,  Montréal,  8  mars  1870, 
Cai;ox,  j.,  Dkimmo.m»,  .L,  B.MKii.Kv,  J,,  et  Monk,  J.,  inlir- 
mant  le  jugement  de''.  S.  R.,  Montréal,  21  novembre  18li8, 
qui  conliriiiait  lo  jugement  do  (.".  S.,  .Montréal,  28  mars  IHikS, 
l  R.  b.,  p.  (ilO,  et  20  R.  J.  R.  il,  p.  4()7) 

"  MUSICII'ALE.  Une  corporation  municipale  (]ui,  sous  l'auto- 
rité que  lui  accorde  sa  cbarte,  exproprie  partie  d'un  terrain 
riverain  d'une  rno,  pour  l'élargis.semoiit  do  cotte  rue,  iloit 
pr(ji.'é  lor  avec  diligeiu'e,  au  n  tablissemeiit  do  cette  rue, 
dans  un  état  convenable,  et,  si  elle  laisse  la  rue  dans  un 
état  impa.-sable,  pendant  un  temps  plus  long  (ju'il  no  faut, 
elle  est  responsable  vis-il-vis  de  co  i)ro()riétaire,  en  sus  ('e 
riiulemnite  qui  lui  a  été  payée  iiour  la  partie  do  terrain 
exi)r(ipiiée,  des  dommages  <pi'il  epruuvt^  par  suite  de  cette 
négligence  ilo  la  cor|)()ration.  (Judith  et  l.e  maire,  len  ér/ieviiix 
(  t  lin  citoijen.t  de  la  cité  île  Montr!:tL  V.  B.  R.  en  a|>pel,  Mont- 
réal, 22  juin  1872,  C'akon,  J.,  H.mkii.kv,  J.,  Monk,  J.,  et  C.v- 
SALi.r,  J.,  intirmant  le  jugement  ilo  C.  S.,  Montréal,  0  juillet 
1870,  ToKHA-Ncic,  J.,  14  ,(.,  p.  JG'J  ;  2  R.  C,  {,.  470,  et  20  R.  J. 
R.  Q.p.  108) 

"       MUNICIPALE  :—  Vide  Pbku vk. 
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■Vide  KÈOI.EMn^NT  MUNICH-AÏ.. 

"    Uesi'0X8abi:itk 

COUPE  DE  BOIS.  La  vente  de  la  coiii)e  et  dépouille  d'une  terre  t\  boi.s, 
ne  donne  pus  à  l'Hcquéreur  ou  à  ses  ayants  ctiuso  la  coupe 
et  dépouille  du  bois  «iir  cette  terre  à  perintuité,  mais  ne  lui 
donne  droit  que  de  couper  les  arbres  qui  existaient  lors  de 
la  vente  ;  et,  sur  une  action  négatoire de  la  part  du  proprié- 
taire do  lu  terre,  alléguant  que  l'acquéreur  a  cou  |)é  totle 
bois  qui  exis-tait  lors  de  la  vente,  une  exjjcrtise  pourra  être 
or4lonut'e  par  le  tribunal  pour  constater  s'il  y  a  encore  sur 
la  terre  des  arbres  qui  oxi.>«tnient  lors  de  la  vente,  et,  dans 
ce  cas,  la  cour  tixer;'  un  délai  pendant  lequel  l'accinéieur 
devra  coihkm'  et  enlt-  «•  ces  arbres,  et  déclarera  qu'après  la 
coupe  de  ces  arbres  jn  i  délai  iXMidant  leciueiil  devra  les 
enlever  expiré,  la  servitude  de  coupe  et  dépouille  de  buis 
8(ira  éteinte,  {l'annelle  dit  Limdléc  vs  Dnii.'tnan  et  vx.,  C.  S., 
1!»  mai  IS()9,  Bkaudrv,  .I.,et  P.0  ilécenibre  18()!»,  Mackav,  J., 
14  .r.,  p.  l»ô,  et  L'O  K.  .1.  11.  Q.,  p.  118) 

COUR  DE  CI  KCUIT  :-  Vid^  Comi'Ktknue. 

COUUS  D'KAU: — Vidi'  Rivikiîks  xavioaulks  et  i'lottabi.kh. 

CREANCE  CONDITIONNKLLK  -.—  Vide  Vkxtk. 

CCRATEUR  A  L'A  USENT.  Le  curateur  à  l'absent  qui  a  intenté,  is- 
qualité,  une  a(  tion  pétitoire  qui  a  été  renvoyt'e  avec  dé|)ens 
parce  qu'il  n'avait  pa"  qualité  pour  intenter  telle  action, 
pourra,  dans  une  poursuite  .*ubsé(iuento  intentée  par  le  dé- 
fendeur  sur  la  première  action,  être  condamné  personnelle- 
ment à  payer  les  dépens  de  l'action  ijt'litoire,  (juoiiiue  dans 
la  j)iemièie  action,  le  déléndeur,  sur  la  première  action, 
demandeur  sur  la  dernière  action,  ait  demandé  dans  la  pre- 
n;ière  action,  une  condamnidif)n  pcisonnello  aux  dépens 
contre  lui,(jui  n'a  pas  été  accordée.  {Siiiiit-J(iv<iuis\s  l'annt, 
C.  C,  Sorel,  oO  niai  IStiS,  Lokanoku,  J.,  2  R.  L.,  p.  95,  et  L'O 
U.  .1.  R.  Q.,  p.  5001 
"        A  L'AHSKNT.- — l'iWc  Action  j'ÉrnoiUE. 

Vide  LoL'ACiK. 


CURE; 
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DÉCLARATION  DE  TIERS-SAISI:—  Vide  S.msik-akhkt  Ai-uis  Ji otMKNT. 

DÉCHET.  Le  fuit  (lu'uu  sbérif  se  serait,  pur  per.-omie  interposée,  |)orté 
udjudicatairt!  d'un  immeuble  vendu  par  lui,  ne  rend  pas  le 
décret  nul  de  plein  droit,  mais  .•seulement  anmilable.  Art. 
676  C.  P.  C,  et  art  11S4  C.  (.\  i  ArmHiDinj  vs  liaintle,  et  Cre- 
/,a»<"»,  oppt,  C.  S.  R,  Moniréal,  .'!1  mai  1S70,  Mvckav,  .1, 
ToUKANH  !•:,  J.,  et  Bkaiduv,  .1,,  •_'  IL  I,.,  p.  'JS,  et  JO  IL  ,L  H.  (l, 
P.4R5) 
"  Une  saisie  d'immeuble  no  sera  pas  invalidée  parce  (pie  les  an- 
nonces et  criées  i\  la  porte  de  l'éirlise  n'auraient  pas  étt'' 
faites  sur  le  bref  de  y/,  r/ _;'i(/(f.'-',  ci's  annonces  ne  l'orvant, 
lorsiiu'il  y,a  une  oppositiuu  au  bmf  iWjieri  l'urins,  (jue  dan> 
le  cas  où  ï'oppo-ition  e^t  décidée  avaiu  lo  jnur  fixé  pour  la 
vente;  lorsque  les  annomes  et  crites  il  la  porte  «le  l'église 
n'ont  pas  été  faites,  mais  que  les  autres  formuiitéa  |>res- 
crites  i>ar  la  loi  (jiit  été  observées,  le  saisissant  n'est  pas 
tenu  de  recommencer  la  saisie  et  les  annonces  dans  la  Ga- 
Zitte  <)(llriiUe,  \i\iùn  peut  procédera  la  vente  de  l'immeuble 
saisi  sur  un  bref  de  Vniditioni  KipoïKif,  en  observant  les 
formalités  ordiiuiires  do  cette  procédure.   Dans  ce  dernier 
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cas,  le  saisi  ou  tout  autre  peut  produire  une  opposition  à  la 
waisie,  parce  que  la  défense  de  produire  des  oppositions  à 
fin  d'annuler,  à  fin  de  distraire,  ou  à  fin  de  charge,  sur  un 
bref  de  Venditioni  Exporta»,  pour  de»  causes  antérieures  à  ce 
bref,  ne  s'applique  qu'au  cas  où  les  annonces  et  criées  à  la 

forte  de  l'église  ont  été  faites  sur  le  bref  de  Fieri  Facius. 
iC  saisi  est  tenu  de  se  pourvoir  contre  les  nullités  de  procé- 
dures antérieures  à  la  vente  par  opposition  formée  en  temps 
utile,  et  ces  nullitéf*  sont  couvertes  par  le  consentement 
tacite  du  saisi,  s'il  laisse  procéder  à  la  vente  sans  s'y  oppo- 
ser. Arts  G50,  G53,  663  et  664  C.  P.  C.  (liouvitr et Brush  étal, 
C.  B.  K.  en  appel,  Montréal,  8  mars  1870,  Cakon,  J.,  I^ri'm- 
MONO,  .1.,  Ix)BAX<}KR,  J.,  et  JouNsoN,  J.,  Confirmant  le  juge- 
ment de  C.  S.  K.,  Montréal,  30  décembre  18G5,  Batoilky,  J., 
MoNK,  J.,  et  BEHTHE1.0T,  J.  ((limde»t),  qui  avait  confirmé  le 
jugement  de  C.  S.,  Montréal,  30  juin  1865,  Moxk,  J.,  10  J., 
p.  1!>4  ;  1  L.  C.  L.  J.,  p.  110;  1  R.  L.,  p.  641  ;  15  R.  J.  R.  Q., 
p.  15i>,  et  L'O  R.  J.  R.  Q.,  p.  416) 

DÉCRET  : — Vide  Kxécution  des  iiuMiounLES. 
"         :—    "    Opposition  a  fin  d'annuler. 

DÉFENSK  EN  DROIT:— IWe  Procédure. 

DEMANDE  DK  VLAIDOYEH  .—  Vid,'  Procédure. 

DELAISSEMENT  :—Vidf  Assurance  maritime. 

DELIT  :—  Vidi'  Récusation  des  jurés. 
"        : — Vide  R^sponsahiuté 

DÉLIVRANCE:— Firfc  Vente. 

DEPENS.  Lorsque  deux  créanciers  produisent  en  même  temps  cliacuii 
une  contestation  d'une  créance  colloquée  pur  jugement  de 
distribution,  et  que  le  créancier  colhxiué,  ayant  été  payé 
longtemps  avant  la  vente  de  l'immeuble,  admet  les  contes- 
tations, il  sera  ordonné  que  les  frais  d'une  seule  contesta- 
tion soient  pris  sur  la  somme  et  partagés  entre  les  deux 
contestants.  [Courrtoyer  vs  Muiiti-,  C.  S.,  Sorel,  1869,  Loras- 
gei;,  .t.,  1  R.  L.,  p.  38,  et  20  R.  J.  R.  Q.,  p.  286) 
"  Une  motion  pour  bref  de  certiorari  d'un  jugement  rendu  par 
des  juges  de  pai.\,  siégeatit  sous  les  dispositions  du  c!i.  6 
des  S.  R.  B.  C.  de  1861,  intitulé:  "Acte  concernant  les 
aubergistes  et  lu  vente  dt«  liqueurs  enivrantes,"  i)eut  être 
renvoyée  avec  dépens  en  faveur  des  juges  de  paix  qui  seuls 
ont  comparu  par  lui  avocat  sur  cotte  motion.  {Beavpnrkvd 
vs  Orrraii>  et  al.,  C8.  H.,  Montréal, 30  novembre  1865,  Bad- 
«iiiEY,  tl.,  Berthklot,  j.,  et  Monk,  J.  A.,  «  onfirmant  le  juge- 
ment de  C.  S.,  Sorel,  21  juin  1865,  Lobanoer,  J.,  1  R.  L,  p. 
467;  16  R.  J.  R.  Q.,  p.  37,  et  20  R.  J.  R.  Q  ,  p.  366) 
"  Les  créanciers  qui  font  apposer  les  scellés  doivent  en  suppor- 
ter les  (Ié|«n8  comme  de  toute  autre  mesure  conservatoire. 
(Gauthier  vs  Jouiras,  ès-tjuali(é,  C.  S.,  Sorel,  31  mars  186!», 
LoRANUEit,  J.,  1  R.  L.,  p.  473  :  2  La  Tliémis,  p.  82,  et  20  K. 
J.  R.  Q.,  p.  350) 
"  Lorsqu'un  demandeur  a  intenté,  comme  appelable,  une  cause 
qui,  de  sa  nature,  ne  l'est  pus,  et  que  le  défendeur  a  con- 
senti à  la  plaider  comme  telle,  en  faisant  les  procédures 
comme  dans  une  cause  api»elable,  le  mémoire  de  frais  du 
demandeur  qui  rént^sit  contre  le  défendeur  devra  être  taxé 
comme  darib  une  c.\nse  ap|)elable.  (Lu  corporation  de  lu 
paroim-  de  t<t-Aimé  vs  Votinrir,  V.  C,  Richelieu,  25  novem- 
bre 1868,  LoHAN(ini ,  J.,  1  R.  L.,  p.  666,  et  20  R.  J.  R.  Q.,  p. 
421) 
"  . —  Vide  Renonciation  a  sncESbioN. 
"        :—    "    Révision. 

•    "    Saibierkvexdication. 

"      TuANKACnoN. 
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DEPENSES  DE  MENAGE  -.—  Vide  Femme  séparée  de  biens. 

DEPOT.  Lorsque,  du  consentement  des  parties  dans  une  cause,  un 
ordre  est  ^inané  du  tribunal  ordonnant  le  dépôt  d'une 
somme  d'argent  dans  une  banque,  à  intérêt,  au  nom  du  pro- 
tonotai^e,  pour  être  ensuite  ^)ayée  sur  l'ordre  du  tribunal, 
le  protonotaire  n'a  pas  le  droit  de  garder  pour  lui  l'intérêt 
sur  ce  dépôt,  et  il  doit  remettre  cet  intérêt  avec  le  capital  à 
la  personne  à  qui  le  jugement  du  tribunal  ordonne  que  le 
montant  du  dépôt  soit  payé.  (Bulters  vs  La  Banque  de  Mont- 
réal, et  Steele  et  al.,  intervenants,  C.S.,  Montréal,  30  juin  1869, 
Bkrthelot,  J.,  14  J.,  p.  266,  et  20  R.  J.  R.  Q.,  p.  194) 

DESISTEMENT.  Le  demandeur,  dans  une  cause  de  circuit  appelable, 
qui  fait  une  motion  pour  le  rejet  d'une  exception  à  la  forme, 
parce  qu'elle  aurait  été  produite  après  le  délai  de  quatre 
jours  mentionné  dans  l'article  1070  C.  P.  C,  et  qui,  ensuite, 
sans  faire  aucune  réserve  ré|)on  j  au  mérite  de  l'exception  à 
la  forme,  est  présumé  se  désister  de  sa  motion  pour  le  rejet 
de  cette  exception.  (Copland  et  al.  vs  Cawhon  rt  al.,  C.  S., 
Montréal,  15  décembre  1869,  Torban'ce,  J.,  14  J.,  p.  242,  et 
20  R.  J.  R.  Q.,  p.  171) 
"        : — Vide  Transaction. 

DETENTEUR  DE  TERRE  HYPOTHEQUEE.  Le  débiteur  ou  déten- 
teur  de  terre  hypothéquée  qui,  sans  intention  de  frauder  ses 
créanciers,  mais  dans  le  but  d'améliorer  sa  propriété,  enlève 
de  la  terre  hypothéquée  une  bâtisse  pour  fa  mettre  sur  un 
autre  terrain  lui  appartenant,  perd  par  là  le  bénéfice  du 
terme  conformément  à  l'article  1092  C.  C,  mais  il  ne  peut 
être  condamné  à  payer  des  dommages,  avec  contrainte  par 
corps,  sous  les  dispositions  des  articles  2054,  2055,  2272 
C.  C.  (ArniMroïig  vs  BarrcUe,  C.  C,  Richelieu,  .31  mai  1868, 
LoRANOER,  J.,  1  R.  L.,  p.  645,  et  20  R.  J.  R.  Q  ,  p.  411) 

DISTRACTION  DK  FRAIS -.—  Fit/e  Transaction. 

DISTRIBUTION  DES  DENIERS  D'UN  INSOLVABLE  RESIDANT  A 
L'ETRANGER.  Les  biens  et  deniers  d'un  insolvable  rési- 
dant à  l'étranger  qui  sont  saisis  en  cette  province,  doivent 
être  distribués  par  les  tribunaux  de  cette  province  suivant 
les  lois  en  force  ici,  et  le  syndic  à  la  faillite  de  l'insolvable 
nommé  à  l'étranger,  n'a  pas  le  droit  d'avoir  possession  de 
ces  biens  et  deniers  pour  les  distribuer  à  l'étranger  suivant 
les  lois  do  la  résidence  de  l'insolvable.  {The  Canadiaa  In- 
land  iSleam  Xarigation  Co.  vs  Tlie  Columhiati  Junurance  Com- 
pany of  Neiv-  York,  et  La  Bant/ve  de  Montréal  et  al.,  T.  S.,  et 
Renégate  7^«:(/()(flii»v// c/ a/.,  intervenants,  C.  S.  R.,  Montréal, 
30  avril  18()il,  Mondemcï,  J.,  Bkhtiiki.ot,  J.,  et  Beaudry,  .1., 
conHrmant  le  jugement  de  C  S.,  30  mai  186t,  Monk,  J.,  1  R. 
L.,  p.  190,  et  20  R.  .1.  R  (,i.,  p.  3  8) 
DE  DENIERS  PRELEVES:— riV/H)Éi'EN8. 

DOMAINE  PUBLIC-— Tidc  RiviÈnEs  navigabi.ks  kt  klottari.eh. 

DOMMAGES  -.—  Vide  Rehpoxsabiuté. 

DONATION.  La  donation  de  deux  terres  et  d'une  quantité  de  biens 
meubles  énum^rés  dans  l'acte  ijui  la  constate  est  appa- 
remment une  donation  à  titre  particulier,  et  le  créancier  (jui 
réclame  des  donataires  le  montant  des  dettes  du  donateur, 
doit  prouver  qu«  cette  donation  comprend  tous  les  biens  du 
donateur,  et,  partant,  (ju'oUe  est  universelle,  et,  s'il  ne  fait 
cette  preuve,  les  donataires  no  seront  pas  condamnés  à  lui 
payer  cette  créance.  Arts  780  et  79!»  C.  C.  (Vaqnin  vs  Brad- 
lii'i  et  al.,  C.  S.,  Montréal,  31  janvier  1870,  Mosobi.et,  .1.,  14 
.1.".  p.  208,  et  20  R.  J.  R.  Q.,  p.  132) 
D'EFFETS  MOBILIERS.  Une  donation  faite  en  1863,  avant 
le  cod''  et  enregistrée,  par  une  mère  t\  ses  filles,  d'objets 
TOME   XX.  ;U 
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inobiliera  se  trouvant  dans  le  domicile  commun,  avec  réten- 
tion d'usufruit  par  la  donatrice  pendant  sa  vie,  et  sans  dé- 
placement des  objets  donnés,  est  sans  effet  vis-à-vig  des 
créanciers  postérieurs  à  cette  donation  et  &  cet  enregistre- 
ment pour  du  bois  de  cliauâ'age  fourni  pour  l'usage  du  do- 
micile commun.  {JJemers  va  Lefebvre,  et  Vandal  étal.,  opts, 
C.  C,  Montréal,  15  mars  1870,  Tokkance,  J.,  14  J.,  p.  241,  et 
20  li.  J.  R.  Q.,  p.  170) 

DONATION  ENTRE-VIFS.Une  donation  entre- vifs  reçue  devant  notaire 
n'est  pas  nulle  parce  que  ce  notaire  souffrirait  de  oécitô  ou 
de  faiblesise  de  vue  au  point  de  l'empêcher  de  lire  iiiiuièuie 
l'acte  de  donation  et  ne  pourrait  que  signer  l'acte.  C'ehii 
qui  attaque  une  semblable  donation  ne  peut  invoquer  la 
cécité  ou  la  faiblesse  de  la  vue  du  notaire  instrunientaire 
comme  moyen  de  nullité  de  l'acte  de  donation  sans  en  nier 
la  sincérité'!.  {RaicJw  vs  Alie,  C.  S.,  Sorel,  28  novembre  ISbO, 
IxjRANGEB,  J.,  1  K.  L.,  p.  77,  et  20  R  J.  R.  Q.,  p.  2!i7j 
•'  ENTRE- VIFS.  Une  donation  consentie  entre-vifs  n'est  pas 
nu! le  comme  réputée  à  cause  de  mort,  quoiqu'elle  soit  faite 
pendant  la  maladie  du  donateur  et  quelques  jours  avant  la 
mort  de  ce  dernier,  s'il  est  constaté  que  le  donateur  n'est 
pas  mort  de  la  maladie  dont  il  souffrait  lors  de  la  donation, 
et  que  la  cause  déterminante  de  la  mort  ne  s'est  déclarée 
que  depuis  la  donation;  et  c'est  à  celui  qui  attaque  une 
telle  donation  à  prouver  que  lors  de  la  donation,  le  doua 
teur  était  attaqué  d'une  maladie  réj>utée  mortelle.  Art.  7()"_' 
(J.  C.  (Ruiche  vs  Alie,  C.  y.,  8orel,  28  novembre  1809,  Lo- 
KANGKK,  J.,  1  R.  L.,  p.  77,  et  20  II.  J.  R.  Q.,  {..  207) 
"        ENTRE-VIFS:  -■  !'(>/(  Siusïitution. 

DOUAIRK  PREFIX.  Lorsqu'il  est  stipulé,  dans  un  contrat  de  mariafre, 
(pie  la  témme  aura  le  droit  de  réclamer  le  douaire  pnlix, 
arrivant  la  dissolution  de  la  communauté  jum?-  inort  ou  unlif 
viinl,  la  femme  a  droit  de  réclamer  ce  douaire  après  la  sépa- 
ration de  biens  obtenue  en  justice.  Art.  14!^8  C.  C.  {l'itrntt 
vs  De  ToiiiMiKOur,  C.  S.,  Sorel,  1860,  Lorancîki:,  J.,  1  li.  L., 
p.  50,  et  20  R.  J.  R.  Q.,  p.  203) 

DOUAN  ES  :  -  Vide  Duoit  dk  douane. 

DR(>IT  D'ACTION  -.—  Vide.  Vente  oe  i-uoi'riété  l'ouit  taxes  municipai.k.s. 
"  DE  DOUANE.  Sous  les  dispositions  des  sections  12,  13,  15, 
16,  24,  20  et  70  du  ch.  31  des  Statuts  du  Canada  de  1847,  lU 
et  11  Vict.,  intitulé  :  "  Acte  pour  abroger  et  réfondre  les 
droits  de  douane  actuels  en  cette  province,  et  pour  d'autres 
fins  y  mentionnées  ;  ''  des  sections  1,  2,  3,  0,  8,  0,  15  et  20  du 
cil.  1  des  Statuts  du  Canada  de  1840,  12  Vict.,  intitulé; 
"  Acte  [Kjur  amender  la  loi  relative  aux  droits  do  douane  ;  " 
et  des  sections  3,  5  et  H  du  cli.  85  des  Statuts  du  Caïuula  de 
1853,10  Vi(!t.,  intitulé:  "  Acte  pour  amender  de  nouveau  les 
lois  relatives  aux  droits  do  douane,"  les  droits,  imposés  sur 
les  importations  de  marchandises  d'un  pays  étranger  en 
•  cette  province,  peuvent  être  chargés  d'après  la  valeur  îles 

marchandises  à  l'époque  de  leur  achat,  ou  il'aprè»  leur  va- 
leur à  l'époque  de  leur  exportation  dans  le  cas  d'une  au;:- 

\  montation  de  leur  valeur  pendant  l'intervalle  de  teni()s  ipii 

s'est  éc(Uilé  entre  Itiur  aidiat  et  lour  exportation.  {Mojjuttii 
al.  vs  BouthiUiir,  C.  H.  R.  on  apjHil,  Montréal,  4  juillet  185"), 
Lafontaink,  j.  en  C,  Aylwin,  .1.  (diKitidinl),  DrvAi.,  J.,  et 
Cabon,  j.,  contirmant  le  jugement  de  C.  S.,  Montréal,  21 
mars  1864,  5  D.  T.  B.  C,  pp.  235  et  305,  et  20  R.  J.  R.  Ci., 
p.  85  ) 
DE  DOUANE.  Par  la  sec.  23  du  ch.  17  de  S.  R.  C.  de  18.VI 
intitulé:  "Acte  concernant  les  droits  de  douane  et  leur 
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perception,"  le  gouverneur  était  autorisé  à  nommer  des 
evaluateurs  pour  l'évaluation  des  effets  soumis  aux  droits 
ad  valorem  dans  tels  ports  d'entrée  et  tels  lieux  que  le  gou- 
verneur dét«ignera,  et  que  s'il  n'était  pas  nommé  d'évalua- 
teur  dans  un  port  d'entrée,  le  percepteur  audit  port  agirait 
eu  qualité  d'évaluateur.    l^es  sections  23  à  32  inclusivement 
de  ce  statut  indiquent  la  manière  de  faire  l'évaluation  des 
effets  importés  soumis  aux  droits  de  douane  ad  vlorevi,  et 
la  sec.  33  se  lit  ainsi  qu'il  suit:   "  Si  l'importateur,  le  pro- 
priétaire ou  consignataire  ou  agent  qui  s'est  conformé  aux 
prescriptions  du  présent  acte,  n'est  pas  satisfait  de  l'évalua- 
tion de  tels  effets  faite  comme  susdit, — il  pourra  donner  in- 
continent avis  par  écrit  de  sa  désapprobation  au  percep- 
teur, lequel,  sur  réception  dudit  avis,  choisira  deux  mar- 
chands di.ocrets  et  ex))érinientés,  sujets  de  Sa  Majesté,  et 
famdiers  avec  la  nature  et  la  valeur  des  effets  en  question, 
pour  examiner  et  vérifier  ladite  évaluation,  conformément 
aux  di^ipositions  qui  précèdent,  et  s'il  nesontde  même  avis, 
le  percepteur  décidera  entre  eux  ;  et  l'évaluation  ainsi  faite 
sera  finale  et  conclusive,  et  les  droits  seront  prélevés  en 
conséquence  ;  2.  Lesdits  marchands  auront  droit  chacun  à 
la  somme  de  cinq  piastres  qui  leur  sera  payée  par  la  partie 
qui  n'aura  pas  été  satisfaite  de  la  première  évaluation,  si  la 
valeur  établie  par  la  seconde  évaluation  est  plus  forte  que 
celle  qui  aura  été  établie  par  la  premier"  ou  lui  est  égale, 
ou  si  la  valeur  constatée  par  la  seconde  évaluation  excède 
de  dix  [lour  cent  ou  plus  lu  valeur  pour  le  paiement  des 
droits,  telle  qu'elle  apparaîtra  par  la  facture  et  la  feuille 
d'entrée, — autrement  ladite  .'«oiiime  leur  sera  payée  par  le 
percepteur  à  même  les  deniers  publics  qu'il  aura  en  main, 
et  il  la  portera  sur  ses  comptes:  3.  Tout  marchand  choisi 
pour  faire  une  évaluation  prescrite  en  vertu  du  présent  acte, 
qui,  après  avoir  été  dûment  notifié  par  écrit  de  ce  choix, 
refusera  or.  négligera  de  faire  ladite  évaluation,  sera  pas- 
si  l)le,  pot^.'  tel  refus  ou  négligence,  d'une  pénalité  de  qua- 
rante piastres,  avec  les  frais;  4.  Si  la  vraie  valeur,  pour  le 
paie  ueitt  des  droits  sur  des  effets  estimés  et  évalués  comme 
susdit,  excède  de  vingt  pour  cent  ou  plus  la  valeur  pour  le 
paiement  des  droits,  telle  qu'elle  apparaît  par  la  facture  et 
la  feuille  d'entrée  d'iceux,  alors  il  sera  prélevé  et  perçu  sur 
lesdits  effets,  en  sus  du  droit  qu'ils  auraient  paye,  s'ils 
eussent  été  estimés  à  leur  juste  valeur,  un  nouveau  droit 
égal  à  la  moitié  du  droit  qui  eût  été  payable;  et  la  valeur 
des  effets  pour  le  paiement  des  droits  ne  sera  jamais  esti- 
mée à  moins  que  la  valeur  pour  le  paiement  des  droits, 
telle  qu'elle  apparaît  par  la  facture  et  la  feuille  d'entrée." 
Il  a  été  jugé,  sous  ces  di^^ijositions,  que  les  droits  de  douane 
ud  valorem  sur  les  marchandises  importées  dans  la  province 
devaient  être  chargés  sur  la  valeur  des  marchandises  au 
moment  de  l'exportation,  et  non  au  temps  de  l'achat,  si, 
entre  la  date  de  rachat  et  la  date  de  l'exportation,  la  valeur 
des  marchandises  a  changé,  et  que  l'importateur  de  mar- 
chandisas  qui  n'est  pas  .'satisfait  de  l'évaluation  des  mar- 
chandises importées  f^tite  par  le  [>ercepteur  des  douanes  pou- 
vait, après  avoir  payé  sous   protêt  les  droits  exigés  par  le 
percepteur,  recouvrer  de  ce  dernier  persunnellenient  l'ex- 
cè<ient  (les  droits  qui  n'aurait  pas  dû  être  chargé,  quoiqu'il 
n'ait  pas  demandé   une   nouvelle  évaluation  des  marchan- 
dises importées  souh  la  sec.  3:S  du  ch.  17  des  S.  R.  C.  de 
18"i{).  (  Ro(»t)[i  el  Liwh,  ès-(iualité,  C.  B.  K.  en  appel,  Mon- 
tréal, 21  mars  1U72,  Duval,  J.  eu  (j.  {ditëulent),  t'AJtoN,  J. 
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(dissident),  Badui.kv,  .!.,  Drummono,  J.,  et  MoxK,  J.,  infir- 
mant le  jugement  de  C.  S.  R.,  Montr^-al,  28  février  1870, 
MoNiJEi.icT,  .1.,  Mackay,  J.,et  ïoKUANciî,  J.,  quï  avait  infirni»' 
le  jugement  de  C.  C,  Montréal,  BKRTirEi,oT,  J.,  14  J.,  p.  155; 
2  R,  L.,  p.  187  ;  2  R.  C,  p.  Joi,  et  20  R.  .1.  R.  Q.,  p.  SI  ) 
DROIT  INTERNATIONAL.— lA/t-  Distriultiox  des  denieiw  l'un  in- 

80IAAHI/E  A  1,'ÉTRAXOKR. 

E 


M'.' 


luit  W  I  ^ 


i  IK  . 


ÊCOLK  COM.MU  N  K  :—  Vidf  Commissaire  i>'écoi-e. 
EDUCATION  -.—  Vide  Commissaire  d'écoi.e. 
EGLISE  : — Vidv  Louage  de  service. 

UNIE  D'ANGLETKllRE  ET  D'IRLANDE  :- F/tic  Que  war- 

RANTO. 

ELECTION  MUNICIPALE.  Le  U  de  la  sec.  33  du  oh.  24  des  S.  R.  B. 
C.  de  ]8(il,  intitulé  :  "  Acte  concernant  les  municipalitéH  et 
les  chemins  dans  le  Ba8-Caitii<ia,"  décrète  :  "  Une  assemblée 
publique  des  habitants  habiles  à  voter  se  tiendra  dans 
chaque  municipalité  locale  le  second  lundi  de  janvier  mil 
huitcent  soixante,  à  dix  heures  de  l'avant-midi,  et  le  même 
jour  et  à  la  même  heure,  chaque  deuxième  année  ensuite, 
pour  l'élection  générale  des  conseillers  locaux."  Le  S  1»  de 
cette  section,  ajoute  :  "  S'il  y  a  plus  de  sept  candi<lat8  à  une 
élection,  le  pré.«ident  enregistrera,  ou  fera  enregistrer  dans 
un  livre  de  poil,  tenu  à  cet  effet,  les  voix  des  électeurs  pré- 
sents, et  il  déclarera  dûment  élu«  conseillers,  les  sept  candi- 
dats qui  auront  obtenu  le  plus  grand  nombre  do  voi.\  ;  et 
lorsque  l'élection  n'est  pas  coniestée  par  plus  de  trois  élec- 
teurs habiles  à  voter,  la  personne  cjui  la  présidera  décla- 
rera les  candidats  dûment  élus."  i^e  ?.  5  de  la  .«ec.  02  de  ce 
statut  dit:  "  Toute  personne  qui  vote  à  une  élection  de 
conseillers  municipaux,  sans  avoir,  lorsqu'elle  donne  son 
vote  à  cette  élection,  les  qualités  reipii-'es  par  la  loi  pour  lui 
donner  droit  de  voter  à  l'élection,  encourra  par  ce  fait  une 
amende  de  vingt  piastres."  Jiigé,  sous  ces  dispositions,  que 
lorsque  sept  candidats  seulement  sont  présentés  à  une  élec- 
tion municipale  et  sont  déclarés  élus  par  le  pri'sideut,  il 
n'est  plus  au  pouvoir  de  celui-ci  d'accorder  un  poil  à  la 
demande  d'électeurs  survenant  après  la  proclamation  de 
l'élection  des  sept  premiers  candidats  et  ipii,  non  satisfaits 
de  cette  élection,  proposentde  nouveaux  candidats, et  que  si 
ce  poil  est  ensuite  ainsi  accordé  illégalement,  toute  personne 
qui  vote  à  une  telle  élection,  sans  avoir  les  qualités  requises 
par  la  loi,  n'encourra  par  ce  fait  aucune  amende.  (Meluu- 
(;nn  \s  Si/lrestn',  C.  C.,  St-IIva(;inthe,  23  mars  1870,  Sioottk, 
J.,  14  J.,  p.  21  7,  et  20  R.  J.  R.  Q.,  p.  144) 

ELECTEUR  MUNICIPAL  -.—  Vide  Ei.eciion  mumcm'ai.e. 

EMl'HYTEOSE.  Les  droits  d'un  bailleur  emphytéotique  peuvent  être 
saisis  et  décrétés  comme  un  immeuble  par  ses  créanciers. 
Dans  ce  cas,  le  domaine  direct  seul  est  Faisi  et  vendu,  et  le 
décret  n'affecte  pas  les  droits  de  l'emphythéote  ou  preneur 
^  qui  a  le  domaine  utile,  et  ne  change  en  aucune  manière  les 

conditions  de  l'emphythéose.  Seulement  l'emphythéote 
change  de  créanciers  et  doit  payer  le  canon  emphytheotique 
à  l'adjudicataire,  an  lien  de  le  payer  à  son  bailleur  comme 
avant  le  ilécrot.  (l'réconri  vs  Vidu!,  C.  S.,  Sorel,  KStii). 
l>oRAX(iEri,  J.,  1  R.  L.,  p.  42,  et  20  R.  .1.  R  Q.,  p  288) 

EN  FANT  :—  Vide  Substitution. 

"        DE  CHŒUR;— r/</<'  LouAtii:  l)^:  hkrvicks. 
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ENREGISTREMENT.  Sous  les  dispositions  des  sections  1, 5  et  6  du  cb. 
37  des  S.  R.  B.  C.  de  1861,  intitulé:  "Acte  concernant 
l'enregistrement  des  titres  des  immeubles,  et  des  cbarges 
dont  ils  sont  grevés,  —  les  lois  liyiwlhécaires,  le  douaire 
et  les  biens  de  la  fernjne  mariée, — et  le  transport  des  terres 
tenues  en  soccage,"  qui  sont  reprwhiitos  dans  les  articles 
2088,  2089et  201W  C.  C,  l'acquéreur  d'un  immeuble  par  titre 
enregistré  et  qui  en  a  pris  possession,  ne  peut  être  troublé 
par  un  acquéreur  antérieur  adjudicataire  à  une  vente  muni- 
cipale faite  sur  son  vendeur,  mais  dont  le  titre  n'a  pas  été 
enregii-tré  et  qui  n'a  pas  pris  possession  de  l'immeuble. 
{Ciiya  vs  l'cUerin,  C.  S.,  Arthabaska,  23  mai  1870,  Polettk, 
J.,  2  R.  L.,  p.  44,  et  20  R.  .T.  R.  Q.,  489) 
"  Do  droit  commun,  l'intérêt  cuit  le  rang  de  l'hypothèque  ou  pri- 
vilège attaché  au  capital  ^ui  le  prcxinit.  Il  n'en  est  autre- 
ment que  lorsqu'il  en  est  amsi  ordonné  par  quelque  loi  par- 
ticulière spécialement  décrétée  à  cet  effet,  et  cette  loi,  lors- 
qu'elle existe,  doit  être  restreinte  dans  sa  stricte  limite,  et 
ne  doit  pas  être  étendue  aux  cas  qu'elle  n'a  pas  prévus.  Les 
clauses  37  et  38  du  cb.  37  des  S.  R.  B.  C.  de  1861.  intitulé  : 
"  Acte  concernant  l'enregistrement  des  titres  des  immeu- 
bles, et  des  cbarges  dont  ils  sont  grevés, — les  lois  hypothé- 
caire»,— le  douaire  et  les  biens  de  la  femme  mariée,— et  le 
transport  des  terres  tenues  en  soccage,"  contiennent  des 
dinpositions  de  l'espèce  sus-mentionnée.  et  ayant  l'effet  de 
changer  la  loi  commune  pour  un  cas  particulier,  savoir 
pour  le  cas  où  deux  créanciers  hypothécaires  se  présentent 
par  concurrence  à  la  distribution  du  produit  d'un  immeuble 
qui  leur  est  hy|)olhéqué,  décrétant  que  le  créancier  anté- 
rieur aura,  sur  celui  qui  est  postérieur,  préférence  à  ren- 
contre de  ce  dernier  que  pour  deux  années  seulement  d'inté- 
rêt et  pour  l'année  courante,  à  moins  d'un  enregistrement 
spécial  de  la  part  de  ce  créancier  antérieur.  Ces  dispositions 
ne  sauraient,  d'après  leur  nature,  être  étendues  à  d'autres 
cas  qu'à  celui  qui  est  mentionna,  ni  appliquées  au  cas  du 
détenteur  d'un  immeuble  poursuivi  hypothécairement  par 
un  créancier  hypothécaire.  Ainsi,  le  créancier  hypothé- 
caire, qui  a  enregistré  son  hypothèque  sur  l'immeuble, 
peut  le  poursuivre,  par  action  en  déclaration  d'hypothèque, 
dans  les  mains  d'un  tiers  détenteur,  et  réclamer  sur  l'im- 
meuble de  ce  dernier,  le  capital  de  son  obligation  enregis- 
trée, et  tous  les  intérêts  qui  ne  sont  pas  prescrits,  quoiqu'il 
n'ait  pas  enregistré  de  bordereau  spécial  des  arrérages  d'in- 
térêt excédant  deux  ans  et  l'année  courante.  Les  formalités 
d'enregistrement  d'un  bordereau  d'intérêt  d'arrérages  non- 

ftrescrits  au-delà  de  deux  ans  et  l'année  courante,  n'ayant 
'elFet  de  changer  la  loi  commune  que  pour  ces  cas  particu- 
liers, ne  s'applicuient  qu'au  cas  où  deux  créanciers  hypo- 
thécaires se  présentent  pas  conctirrence  à  la  distribution 
du  prix  d'un  immeuble  vendu  en  justice, 
de  l'ordonnance  du  conseil  spécial,  4  Vict 
du  Canada  de  1843,  7  Vict.,  cli.  22,  sec.  10; 
2122,  2124  et  2125  C.  C.  (MncDonald  vi  al.  et  Aolin,  V  B.  R 
en  n|)|)el,  Montréal,  !»  décembre  1800,  Cakon,  J.,  Ukummono, 
.1.,  Badoi.ky,  J.,  et  MoNK,  .T.,  infirmant  le  ingénient  de  C. 
S.,  St-.lean,  20  novembre  1868, SioOTi  k,  J.,  14  J.,  p.  125  ;  2  R. 
L.,  p.  183  ;  3  R.  L..  p.  358,  et  20  R.  .1.  R.  Q.,  p.  30) 

"        •.—Vidr  Donation  d'kkkkts  mouimers. 

"        : —    "     Vkntk  i)k  ckéanoe. 

DES    VAISSEAUX    NAVKJUANT   A    L'INTERIEUR.     Le 
vendeur  d'un  vaisseau  naviguant  à  l'intérieur,  dont  l'iictede 


Vide  sec.  16  de 

ch.  30;  statut 

a-ts  2056,2061, 
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vente  n'a  pas  été  enregistré,  ne  peut,  au  bénéfice  de  l'acqué- 
reur, faire  une  opposition  à  fin  de  distraire  k  une  saisie-exé- 
cution pratiquée  sur  ce  vaisseau,  vu  que  f>on  titre  étant 
déclaré  nul  par  la  loi,  il  ne  peut,  e'appuyant  sur  ce  titre,  et 
invoquant  son  obligation  de  garant  de  la  vente,  faire  cette 
opposition.  Statut  du  Canada  do  1845,  8  Vict.,  ch.  5,  sec."  13 
et  16  ;  Statuts  refondus  du  Canada  de  186U,  ch.  41,  xeoH  18  et 
16  ;  arlH  2360  et  23til  C.  C.  {Calvin  et  al.  va  Tranchemontagne 
et  al,  O.S.,  Montréal,  31  marn  1870,  Torranoe,  J.,14  .1.,  p. 
210,  et  20  R.  J.  R.  Q.,  p.  134) 
ENREGISTREMENT  DES  VAISSEAUX  NAVIGUANT  A  L'INTï:- 
RI£U1{.  Le  collecteur  du  port  où  le  certificat  de  propriété 
d'un  vaisseau  a  été  accordé,  doit,  lorsqu'on  lui  présente  un 
acte  de  vente  de  ce  vaisseau,  l'enregistrer  sous  les  disposi- 
tions de  la  f>ec.  16  du  ch.  41  des  Statuts  refondus  du  Canada 
de  1859  intitulé  :  "  Acte  concernant  l'enregistrement  des 
vaisseaux  naviguant  à  l'intérieur,"  quoiqu'un  ne  lui  ait  pas 
en  même  temps  produit  le  certificat  de  propriété.  Le  défaut 
par  le  collecteur  d'enregistrer  de  suite  un  acte  de  vente  qui 
lui  est  remis  par  l'acquéreur  n'a  pas  l'effet  d'affecter  le  titre 
de  cet  acquéreur.  Il  n'est  pas  nécennaiie  d'enregistrer  au 
bureau  du  collecteur  deo  douanes  la  quittance  d'une  dette 
pour  la  garantie  de  lacjnelle  le  vaiBseau  avait  été  transpor- 
té, par  forme  de  nantissement  ou  cession  en  fidéicominis 
sous  les  dispositions  de  la  sec.  23  dudit  statut  (Moore  vs 
The  Home  Insurance  Company,  C.  S.,  Montréal,  30  décembre 

1869,  Mackay,  J.,  14  J.,  p.  77,  et  20  R.  J.  K.  Q.,  p.  20) 

"        DES  VAISSEAUX  NAVIGUANT  A  L'INTERIEUR  :-r/rf« 

ASSURANCB    MARITIME   «ï  CONTRE    L'iNOHNDIE    d'UN    VAISSEAU 
ENREGISTRÉ. 

ENQUETE.  Avant  de  pouvoir  examiner  un  témoin  sur  un  écrit  sous 
seing  privé,  dont  une  copie  seulement  est  soumise  an  té- 
moin, comme  étant  une  copie  exacte  de  cet  écrit,  on  doit 
faire  voir  pourquoi  l'original  de  l'écrit  n'est  pas  produit; 
cette  preuve  n'étant  pas  la  meilleure.  Art.  1204  C.  C,  (!%■ 
Olen  Brick  Company  vs  Shackell,  C,  8.,  Montréal,  31  mars 

1870,  ToRRANCE,  J.,  confirmant  la  décision  à  l'enquête  de 
Bbrthklot,  j.,  14  J.,  p.  238,  et  20  R.  J.  R.  Q.,  p.  169) 

"  Lorsqu'un  demandeur,  dans  son  enquête  sur  su  demande,  a 
produit  des  témoins  et  les  a  examinés  pour  re]K>ussor  le 
plaidoyer  du  défendeur,  il  ne  peut,  ensuite,  après  que  le 
défendeur  a  fait  son  enquête,  produire  en  contre-preuve  des 
témoins  sur  les  mêmes  faits.  {Mathews  vs  The  Northern  Ai*- 
mrance  Company,  C.  S.,  Montréal,  31  décembre  1870,  Tor- 
ranoe, J.,  16  J.,  p.  82;  4  R.  L.,  p.  67,  et  20  R.  J.  R.  Q., 
p;43) 

"  La  requête  demandant  sous  l'article  240  C.  P.  C,  l'interroga- 
toire immédiat  d'un  témoin  sur  le  point  de  quitter  la  pro- 
vince, ne  peut  être  accordée  par  la  (Jour  Su|)érieure  j)endant 
que  le  dossier  est  devant  la  Cour  de  Revision  sur  inscrip- 
tion en  revision  d'un  jugement  interlocutoire  rendu  dans  la 
cause.  (Saint-Oemmes  dit  Beauvai»  vs  de  Movtigvy,  C.  S., 
Montréal,  22  octobre  1868,  Torrance,  J.,  12  J.,  p.  343  ;  17  H. 
J.  R.  Q.,  p.  462,  et  20  R.  J.  R  .Q.,  p.  29) 

"        : — Vide  Assignation  des  témoins. 

"        : —   "    Obligation. 
ÉPOUX  :—    "    Capacité  de  contracter  d'une  personne  AoruHÉH  i>k 

MEURTRE. 

"       ;—Fid«  Communauté  DE  BiKNB. 
Il        . —   Il    Xestament. 
ERREUR:— Ftrfe  Lettre  de  garantie 


TAULE   ALPHABÉTIQUE    DES   MATlkUES. 


535 


ERREUR:— Vû/e  Preuve. 

"  : —    "     Vente  DE  CRÉANCK. 

EXCEPTION  DK  CVMUL-.—  Vide  Testament. 
DILATOI  RE  :-  Vide  Testament. 
"        A  IjA  forme.  Lorsqu'après  la  production  d'une  exception  à 
In  forme,  fondée  Hur  ce  que  la  copie  de  la  déclaration  n'était 
point  certifii'o,  le  demiindenr  a  obtenu  la  permission  de 
Hijrnifler  une  nouvelle  copie  au  défendeur,  en  payant  les 
frais  encourus  jusqu'alors  sur  l'exception  à  la  forme,  le  dé- 
fendeur ne  doit  nlus  procéder  sur  cette  exception,  et  il  ne 
peut  l'inscrire  à  renc|uête  et  au  mérite,  vu  qu'elle  est  deve- 
nue cadu(]ue  et  inutile  par  le  jii);ement  {lermettant  la  figni- 
fication  de  la  nouvelle  copie  de  la  déclaration.    (Mallette  vs 
TrcmhUii/,  C.  S.,  Montréal,  30  novembre  1869,  Mackay,  J.,  14 
.1.,  p.  209,  et  20  R.  J.  R.  Q.,  p.  133) 
A  LA  FORME:— Firfe  Désistement. 

"  "  :—     "      1*R0CÉDURE. 

"  PRELIMINAIRE.  Dan»  les  causes  de  la  Cour  de  Circuit,  au- 
dessouK  de  $60,  le  plaidoyer  contenant  une  exception  préli- 
minaire <loit  être  reçu  sans  dépôt,  les  règles  de  pratique 
n'exigeant  aucun  dépôt  dans  ce  cas.  {AHe  vs  Hamelw,  C.  C, 
Kaint-François-du-Lac,  1er  iuin  1869,  1x)ran'orr,  J.,  14  J., 
1».  IIM  ;  2  R.  L ,  p.  184,  et  20  R.  J.  R.  Q.,  p.  40) 

EXKCUTION  DES  IMMEUBLlîS.  Si  l'enchère  du  dernier  enchéris- 
Henr  est  refusée,  même  sans  raison  légale,  et  si  l'immeuble  est 
adju^ré  à  un  autre,  le  dernier  enchérisseur  dont  l'enchère 
est  refusée  se  trouve  libéré  de  son  enchère  ;  et  si  l'adjudi- 
cation  de  l'immeuble  faite  ù  une  autre  personne,  comme 
susdit,  est  ensuite  déclarée  nulle  par  le  tribunal,  le  dernier 
enchérisseur  dont  l'enchère  aura  ainsi  été  refusée, ne  pourra 
ensuite  être  obligé  de  prendre  l'immeuble,  et  on  ne  pourra 
le  revendre  à  sa  folle-enchère.  Art.  674  C.  P.  C.  (Morrison 
vs  Cijr,  et  Perron,  mis  en  cause,  C.  S.  R.,  Montréal,  31  mai 
1870,  Mackay,  .1.,  Tohrance,  J.,  et  Beaudry,  J.,  infirmant  le 
jugement  de  C.  S.,  Iberville,  19  novembre  1869,  14  J.,P' 
2(>5,  et  20  R.  J.  R.  Q.,  p.  193) 
DF-S  IMMEUBLES.  Si  un  enchérisseur,  lors  d'une  première 
enchère,  déclare  sa  résidence  au  shérif,  il  n'est  pas  tenu  de 
renouveler  cette  déclaration  de  résidence  à  chaque  enchère 
Huliséquente.  Art.  674  C.  P.  C.  (  J/orri«on.  vs  Cur,  C.  S.  R., 
Montréal,  31  mai  1870,  Mackay,  .1.,  Tourancb,  J.,  et  Beau- 
dry,  J,  confirmant  le  jugement  de  C.  S.,  Iberville,  14  J., 
p.  •-'«5,  et  20  R.  .T.  R.  Q.,  p.  193) 
"  DES  .JUGEMENTS  :—  l'ide  Saisie-arkêt  après  jugement. 
"  "  "  SUR  ACTION  PERSONNELLE.  Le créan. 

(îier  qui  a  obtenu  jugement,  peut  saisir  les  biens  de  son  dé- 
biteur en  même  temjjS  qu'il  le  fait  emprisonner  dans  les 
causes  oit  il  y  a  lieu  à,  la  contrainte  par  cor|>s.  Art.  564  C. 
P.  C.  {Gnudcttr  vs  iMlihertl,  C.  S.,  Arthabaska,  1er  sep- 
tembre 1869,  Poi.ktte,  j.,  1  II.  L.,  p.  747,  et  20  R.  J.  R.  Q., 
p.  481) 
DES  JUGi*:MENTS  DANS  LES  CAUSES  DE  LA  COUR  DE 
CIRCUIT  Al'PELABLES.  L'article  1081  C.  P.  C,  avant 
(pril  fut  amendé  par  l'article  6000  S.  R.  Q.,  ne  s'appliquait 
qu'aux  causes  de  la  Cour  de  Circuit  susceptibles  d'appel 
quant  à  l'élection  de  domicile  par  l'huissier  Haisissant  pour 
le  poursuivant.  (Ligaré  \B  Déroche»,  et  Z)éroc/i6«,  opposant, 
C.  S.,  Sorel,  IKUO,  Lorangeb,  J.,  1  R.  L.,  p.  51,  et  20  R.  J.  R. 
Q.,p.294) 

EX  PERTISE.  La  cour  peut  adopter  un  rapport  d'expert  et  baser  son  juge- 
ment sur  ce  rap|)ort,  quoiqu'aucune  des  parties  dans  la  cause 
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n'en  ait  demandé  l'homolot^ation.  Un  rap^rt  d'expert 
n'est  pas  nul  parce  que  tous  les  experts  n'auraient  pas  don- 
né avis  aux  parties  du  jour  où  ils  procéderaient,  et  qu'un 
seul  deH  experts  ait  donné  cet  avis,  l/xi  Fohrintw  de  Sainte- 
Julie  de  Somemet  et  Ptu/wt,  C.  B.  R.  en  appel,  Québec,  20 
juin  1869,  Duvai-,  J.,  Caron,  J.,  Monk,  J.,  et  Maokay,  J., 
confirmant  le  jugement  de  C.  S.,  Stjart,  J.,  1  R.  L.,  p.  430, 
et  20  R.  J.  R.  Q.,  p.  353) 
EXPROPRIATION:— KtV/e  Corporation-  municipale, 

P 


i 


FABRIQUE:— K/d''  Loimgk  db  sbryick. 

FAILLITE.  Le  droit,  sous  le  i  12  de  la  «ec.  3  de  l'acte  de  faillite  do 
1864,  Statuts  du  Canada  de  1864,27-28  Vic.cli.  17,  de  pré- 
senter  une  requête  au  juge  dans  les  cinq  jours  qui  suivent 
le  rapport  du  bref  de  saisie  en  liquidation  forcée,  pour  de 
mander  l'annulation  de  la  saisie  faite  en  vertu  de  tel  bref, 
sur  le  principe  que  ses  biens  ne  sont  pas  assujettis  à  la  li- 
quidation forcée,  est  personnel  au  débiteur,  et  le  cession- 
naire  des  biens  de  ce  débiteur,  en  vertu  d'une  cession  volon- 
taire faite  après  la  saisie  de  ses  biens  en  conformité  du  bref 
de  saisie  en  liquidation  forcée,  n'a  pas  le  droit  de  présenter 
une  telle  requête.  (  Watson  et  The  city  of  Glasgov)  Bank,  C. 
B.  R.  en  appel,  Montréal,  8  septembre  1870,  Duvai,  J.  en  C, 
Caron,  J.,  Ukummond,  J.,  Badglev,  J.,  et  Monk,  J.,  confir- 
mant le  jugement  de  C.  S.  R.,  Montréal,  qui  confirmait  le 
jugement  de  C.  8.,  Montréal,  Mackav,  J.,  14  J.,  p.  309,  et  20 
R.  J.  R.  Q.,  p.  267) 
"       : — Ville  Acte  de  faillite  »b  1869. 

■  "    Distribution  des  deniers  d'un  insolvable  a  l'étranger. 

■  "    Obligation. 

"       : —   "    Vente  d'immeuble  par  un  syndic  a  banquebodtb. 
FÉLONIE  :—  Vide  Récusation  dks  jurés. 
FEMME  COMMUNE  EN  BIENS:— Fide  Femme  mariée. 

"  "  "         "       : —    "    Responsabilité. 

"  MARIEE.  Aux  termes  de  la  sec.  36  de  l'Ordonnance  de  1841, 
4  Vict.,  oh.  30,  la  femme  mariée  ne  peut  s'ol)liger  avec  son 
mari  que  comme  commutie  en  biens,  et  nul  est  le  caution- 
nement donné  à  un  tiers,  pendant  la  communauté,  par  la 
femme  conjointement  avec  son  mari,  lorsque  depuis  est 
intervenue  sentence  judiciaire  en  réparation  de  biens  et  que 
la  femme  a  renoncé  a  la  communauté.  {Jodoin  et  Dufreme 
etux.,  C.  B.  R.  en  appel,  Montréal,  12  mars  1853,  confir- 
mant le  jugement  de  C.  S.,  12  octobre  1852,  3  D.  T.  B.  C,  p. 
189  ;  3  R.  J.  R.  Q.,  p.  480,  et  20  R.  J.  R.  Q.,  p.  141) 

"  MARIEE.  Deux  obligations  notariées  signées  par  une  femme 
séparée  de  biens  avec  l'autorisation  de  son  mari  et  dans  les- 
quelles elle  se  reconnaît  débitrice  des  sommes  mentionnées 
dans  ces  contrats,  tandis  qu'en  réalité  c'est  le  mari  qui  les 
doit,  sont  nulles  et  ne  sortent  aucun  effet  par  le  motif 
qu'elles  ont  été  passées  en  contravention  avec  les  disposi- 
tions de  la  sec.  36  de  l'Ordonnance  de  1841,  4  Vict.,  ch.  30,  la 
femme  mariée  ne  pouvant  s'obliger  avec  son  mari  que 
comme  commune  en  biens.  {Merdlle  et  Fournier  et  vir,  C 
B.  R.  en  appel,  Montréal,  7  juin  1859,  Lapontaine,  J.  en  C, 
AvLWiN,  J.,  DuvAL,  J.,  dissident,  Meredith,J.,  conRrmant 
le  jugement  de  C.  8.,  Montréal,  30  avril  1858,  Smith,  J.,  9  D. 
T.  B.  C,  p.  300  ;  2  J.,  p.  205  ;  4  J.,  p.  51  ;  7  R.  J.  R.  Q.,  pp. 
7  et  9,  et  20  R.  J.  R.  Q.,  p.  141) 
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FEMME  MARIEE.  L'Ordonnance  de  1841,  4  Vict.,  ch.  30,  en  voulant 
protéger  les  acquéreurs  de  hiens  fondfl,a  |M)urvu  aux  moyens 
de  les  garantir  contre  les  réclnmatioui^  des  femmes.  Presque 
tous  les  droits  de  ces  dernières  peuvent  être  mis  &  néant;  là 
seule  protection  qui  leur  est  accordée  est  celle  qui  résultede 
la36i^cluusede  l'Ordonnance,  laquelle  défend  à  toute  femme 
mariée  de  se  porter  caution  ou  d  encourir  aucune  responsa- 
bilité, si  cen'eBt  comme  commune  en  biens,  pour  les  dettes, 
engagements  ou  obligations  que  son  mari  pourrait  avoir 
contractéH  avant  leur  mariage  ou  pendant  la  durée  de  leur 
mariage.  Cette  loi  ent  une  loi  d'ordre  public.  Toute  tenta- 
tive de  l'éluder  est  une  fraude  et  lu  preuve  testimoniale  est 
admissible  pour  l'établir  ;  autrement  il  serait  inutile  pour 
le  législateur  de  faire  de  semblables  lois,  s'il  suftisait,  pour 
les  éluder,  que  la  fraude  fut  couverte  par  un  nAe  notarié. 
Le  fait  de  permettre  la  preuve  testimoniale  pour  établir 
qu'un  acte  est  coniplètement  nul  à  raison  de  1  illégalité  <le 
la  matière  sur  laquelle  il  stipule,  ne  semble  pas  violer  la 
règle  générale  du  droit  anglais,  qui  veut  (}ue  la  preuve  testi- 
moniale soit  inadmissible  pour  contredire  ou  changer  les 
termes  d'un  écrit  valide,  car,  d'après  ce  même  droit,  lu 

f>reuve  testimoniale  peut  être  permise  pour  démontrer  que 
e  contrat  dont  on  se  plaint  a  été  fait  pour  l'avancement 
d'affaires  prohibées  pur  la  loi.  [Mercill^;  et  l'huriiier  et  vir, 
C.  B.  R.  en  appel,  Montréal,  7  Juin  1869,  Lakontaine,  .T,  en 
C,  Ayi-win,  J.,  DuvAL,  J.,  dissident,  Mkbedith,  J.,  confir- 
mant le  jugement  de  C.  S.,  Montréal,  30  avril  1858,  Smith, 
J.,  9  D.  T.  B.  C,  p.  300  ;  2  J.,  p.  205  ;  4  J.,  p.  51  ;  7  R.  J.  R. 
Q,  pp.  7  et  9,  et  20  R.  J.  R.  Q.,  p.  141  ) 

"  MARIEE.  Aux  termes  de  la  sec.  H6  de  l'Ordonnance  de  1841 , 
4  Vict.,  ch.  30,  nulle  et  de  nul  effet  est  l'obligation  de  garan- 
tie de  la  part  de  la  femme  mariée,  stipulée  dans  une  vente, 
consentie  i  un  tiers  par  cette  femme  et  son  mari,  d'un  bien 
de  la  communauté  alors  existante  entre  eux  &  laquelle  elle 
a  depuis  renoncé  après  séparation  de  biens  oi)tenue  par 
sentence  judiciaire.  Art.  1301  C.C.  (PinsonueuuU  \s  BroK- 
siau,  et  Sainte- Marif ,  oppto.  Cour  d'Apiml,  Montréal,  11  jan- 
vier 1847,  Rou.ANi),  J.,  Day,  j.,  3  Rev.  de  Lég.,  p.  IM  ;  13 
R.  J.  R.  Q.,  p.  505,  et  20  R.  J.  R.  Q.,  p.  140) 

"  MARIEE.  L'obligation  consentie  par  la  femme  mariée  com- 
mune en  biens,  conjointement  avec  son  mari,  avec  hypo- 
thèque sur  l'immeuble  de  la  femme,  est  nulle  aux  termes 
de  la  sec.  36  de  l'Ordonnance  de  1841,  4  Vict.,  ch.  30,  s'il  y 
a  eu  depuis  séparation  de  biens  par  sentence  judiciaire  et 
exécution  du  jugement  prononçant  la  séparation.  Art.  1301 
(!.  C.  (Byrne»  vs  Trudeau  et  vjc.,  C.  S.,  Montréal,  30  novem- 
bre 1863,  Bertheiot,  .1.,  14  D.  T.  B.  C.,  p.  17  ;  12  R.  J.  R.  Q., 
p.  232,  et  20  R.  J.  R.  Q.,  p.  140) 

"  MARIEE.  La  femme  commune  en  bien.s  peut,  pendant  la 
communauté,  avec;  l'autorisation  de  son  mari,  ratifier  la 
vente  d'un  immeuble  conqnét  de  la  communauté  faite  pur 
le  mari,  et  cette  ratification  constitue  une  renonciation  à 
l'hypothèque  qu'elle  a  sur  cet  immeuble  pour  ses  reprises. 
En  faisant  une  telle  ratification,  la  femme  ne  se  jx>rte  pas 
cependant  caution  et  n'encourt  aucune  responsabilité  pour 
les  dettes,  engagements  ou  obligations  contractés  par  sou 
mari  ;  et  la  renonciation  qui  s'ensuit  ne  viole  aucunement 
les  dispositions  de  l'Ordonnance  de  1841,  4  Vict.,  ch.  30,  qui 
décrétait  sec.  36  :  "  Nulle  femme  mariée  ne  pourra  se  porter 
caution  ni  encourir  de  responsabilité  en  aucune  autre  qua- 
lité que  comme  commune  en  biens  avec  son  mari,  pour  les 
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(letieH,  obli^ationM  nu  eniiaKements  contmct*^»  par  In  mari 
avHnt  lo  iiiHriaKH,  ou  pendant  la  dun'Mt  (le  lotir  inarlam»,  ot 
tons  (Mi^atremei)tfl  et  nbligatinns  ooiitruct*''»  par  une  frninie 
niari^'f,  «n  violation  de  celte  dispoHition,  feront  absoluiiient, 
huIh  »'f  «le  nul  effet."  Si  la  femme  en  rtititlant  la  venti',  s'est 
oltjim'e  A  la  jiarantie  de  la  vente  conjolutonient  et  solidalnv 
nient  aver  non  ninri,  cette  ratification  est  valide  comme 
renonciation  >\  xeH  rcpriHes,  mais  roliii^ration  de  jranintih 
est  nulle  comme  contraire  aux  disposition»  (le  ladite  ordon- 
nance, {lîouihla  (t  vir  et  }fcLiioi,  C.  IJ.  U.,  Montréal,  4 
mars  18(12,  liAFONTAiSK,  .1.  en  C,  Avi.wtN,  .T.,  dissident, 
DuvAi.,  .1.,  MKRHnrrii,  .1.,  et  C.  Mondki.kt,  ,I.,  dissident,  con- 
firmant le  jutrement  de  ('.  8.,  Trois-Uiviùres,  7  ft'vrier  hstil, 
rui.ETTK,  J.,  12  I).  T.  B.  C,  p.  135;  6  J.,  p.  «5  ;  10  R.  .T.  R. 
Q..  (>.  24,  et  :'0  R.  J.  R.  Q  ,  p.  140) 
KKMMK  MARIEE.  La  vente  faite  par  la  femme  mariée,  commune  en 
biens  avec  son  mari,  et  sons  l'antorisation  de  ce  dernier, 
de  son  immeuble  propre,  mais  dont  les  revenus  tombent 
dans  la  commnnant(',  jxuir  nayer  partie  du  i)rix  d'une  vente 
d'effets  mobiliers,  faite  par  l'acbetenr  du  proprede  la  femme 
au  mari  de  la  femme,  sons  un  contrat  de  lonajje  dt^gnisf', 
est  nulle  comme  étant  une  violation  de  l'article  lIJOl  C.  ('., 
et  lu  femme  peut,  pendant  la  comninnant('>,  faire  déclarer 
cet  acte  nul  et  réclamer  son  ininiiMible,  et  elle  n'est  pas 
tonne  d'attendre  la  dissolution  de  la  communauté  pour  se 
rembourser  de  la  valeur  de  cet  immeuble  au  cas  où  elle 
l'accepterait.  (  liéluugeni  rir  \s  iiroî/n,  C.  S.  R,  Montréal, 
9  juillet  187»,  Bkktiiei-ot,  J.,  Maokav,  J.,  dissident,  et  Bkav- 
DiiY,  .J.,  infirmant  lu  jugement  de  C.  H.,  Montréal,  31  mars 
1870,  TouiiANCK,  J.  !.<>  jnue  Mackav  exj)rima  l'opinion  (]ne 
la  femme  commune  en  biens  peut  vendre  son  propre  pour 
payer  les  dettes  de  son  mari  on  celles  de  la  communauté, 
et  qu'elle  ne  peut  demander  In  nullité  de  cette  vente  i)en- 
dant  la  communuuti»,  mais  doit  attendre  après  sa  dissolu- 
lutlon  pour  se  faire  remliourser  de  la  valeur  de  son  propre 
au  cas  où  elle  l'accepterait,  ou  ré'clamer  son  immeuble  au 
cas  où  elle  renoncerait,  14  J.,  pp.  212  et  2h9,  et  20  R.  .1.  R. 
Q.,|).  1371 

"  MARIEE.  Une  obligation  consentie  par  une  femme  mariée, 
pour  valeur  reçue,  à  une  compagnie  de  prêt,  avec  bypo- 
tliéque  sur  les  immeubles  de  la  femme,  sera  déclarée  nulle, 
s'il  est  constaté  que  le  prêt  a  d'abortl  été  sollicité  par  le 
mari  qui  a  offert  la  garantie  des  propriétés  de  sa  femme,  et, 
si  l'obligation  n'a  été  consentie  par  la  femme  que  pour 
cacher  la  fraude  n  la  loi,  et  si,  ensuite,  les  deniers  ont  été 
employés  pour  les  affaires  du  mari.  Art.  1301  C.  C.  {La 
Horiilé  de  conutnicHon  de  Saint- IFijachdhe  v«  Brvticlle  et  rir, 
C.  S.,  Saint-Hyacinthe,  10  janvier  1870,  Hicotte,  J.,  1  R.  L., 
p.  r,!i7,  et  20  R.  J.  R.  Q.,  p.  371) 

"        MARIEE  -.—  Vide  FnAiDK. 

"  SEl'AKEE  DE  BIENS.  Une  action  en  recouvrement  dn  prix 
de  marchandises  vemiueB  et  livrées  à  une  femme  mariée 
séparée  de  biens  doit  être  rejetée,  s'il  n'v  a  preuve  que  le 
mari  ait  autorisé  sa  feimne  à  en  faire  l'achat.  {Bntjumin  rt 
al.  vs  Clarke  et  vir,  C.C.,  Monin'al,  ]7f(''vrier  1859,  Smith, 
.r.,  3  .T.,  p.  121  ;  7  R.  J.  R.  Q.,  p.  307,  et  20  R.  J.  R.  Q.,  p.  89) 

"  SEPAREE  DE  BIENS.  Le  mari  et  la  femme,  séparés  de  biens 
par  sentence  judiciaire,  sont  tenus,  conjointement  et  soli- 
dairement, au  paiement  d'épiceries  et  autres  choses  néces- 
saires à  la  vie  qui  leur  ont  été  vendues  et  livrées,  quoique 
ces  épiceries  et  choses  aient  été  achetées  par  les  époux  peu- 
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dant la  commnnantê  qui  avait  d'alionl  existé  entre  eux. 
U'fVitteHe  va  lAmngff  et  vir,  Vj.  C,  Montr^'al,  31  octobre  18(J'.', 
Smith,  J.,  7  .1.,  p.  :iO;  12  R.  .1.  R.  Q.,  p.  2,  et  20  R.  .1.  R.  Q., 
n.80) 
FEMME  SBrARKK  DE  BIENS.  Le  mari  et  la  f^nime  Mépar<^8  de  bienn 
«ont  solidairenvnt  tpnuM  au  paiement  dYpieerie»  aclu!tt''e8 
pur  le  mari,  lorfl(|u'elle8  Hont  dos  flionea  n<''ceR8aireN  à  la  vie 
et  qu'elles  ont  été  com^onuiiées  au  doiniitilH  eomiiiun  des- 
dit«  mari  et  femme.  (Saint- Amaud  il  al.  vs  Jinvrret  etv.i;, 
C.  C,  Montréal,  27  février  1H(W,  Mosk,  .1.,  7  .1.,  p.  82;  13  1). 
T.  B.C..  p.  23S;  11  R..T.  R.  il,  p.  131»,  et  20  H.  J.  R.  Q.,  p.  «i»j 
"  SEPAREE  DE  BIENS.  Lu  femme  mariée  séparée  de  biens, 
qui  vit  avee  son  mari,  n'est  pas  obligée  de  payer  de  la 
viande  qu'elle  a  ui'beiéo  (liez  un  boucher  |)our  lès  besoins 
de  la  famille;  ^'.\^st  le  mari  seul  qui.  comiiie  chef  de  lu 
fumille,  eat  tenu.  Art.  1317  C.C  (/îoiw/tow  vs  (îaurin  et 
vit,  C.  V.,  Montréal,  2i>  avril  1«H8,  BhmTiiHmT,  .J.,  13  J.,  p. 
82  ;  1  R.  L.,  p.  80;  19  R.  J.  R.  Q.,  p.  138,  et  20  R.  .1.  II.  Q., 


p.  89) 

El»; 


"  SEl'ARKE  DE  BIENS.  La  femme  séparée  de  biens  d'avec 
son  mari  est  tenue  et  nent  être  condamnée  conjointement 
et  Holidairemeiit  avec  lui  au  paiement  des  articules  néces- 
saires et  indispensables  A  l'existence  et  A  l'entretien  de  sa 
famille  et  qui  lui  ont  éU*  vendus  et  livrés.  (Noliert  vs  Unm- 
hert  dit  ISaint' Martin  et  rir,  (î.  S.  R..  Montréal,  31  janvier 
1870,  MoNOEi-KT,  .1.,  Mackav,  .1.  et  Torkanck,  J.,  conHrnmnt 
le  jugement  de  C.  S.,  Montréal,  .SO  avril  1809, 14  J.,  p.  I(i2  ; 
2  R.  li.,  1).  188,  et  20  R.  .1.  R.  Q.,  p.  89) 

"        SEI'AREE  DE  BIENS  -.-Viite  Bii.i.kt  i-homissoikk. 
FOLLE  ENCHERE:— Vi(/^'  Ventk  n'iMMEi'Hi.E  par  un  synoio   a   iian- 

yl'KROlITE. 

"        ENCHERE:— l'i'i.V  Exécution  heh  immei'bi.i-b. 

FONDS  SOCIAL:— FiWf'  Banque  de  Montkéai.. 

FOKCLUSION.  Lorsque  le  demandeur  n'u  pas  produit,  avec  l'exploit 
d'assignation,  les  preuves  littérales  invoquées  au  soutien  de 
sa  demande  (art.  99  C.  P.  C.  ),  et  ne  les  a  produites  que  plus 
tard  en  en  donnant  avis  A  la  partie  adverse  (art.  100  C.  P. 
C),  le  forclusion,  après  cette  production  et  après  l'expira- 
tion des  délais  ordinaires  pour  plaider,  ne  |)OHt  être  donnée 
pur  le  protonotaire  et  ne  |)eut  avoir  lieu  sans  l'ordre  du 
tribunal.  Art.  141  C.  P.C.  (Traot  vs  hnaci^on  et  al.,  ('.  S., 
Montréal,  20  juin  1870,  Beauduv",  .1.,  14  J. ,  p.  236,  et  20  R. 
J.  R.  Q.,  p.  167) 
"        •.—  Vide  PRocÉnuiia 

FOSSE  DE  LIGNE.  L'onverture  d'un  fossé  de  ligne  t-ntre  deux  liéri- 
tages  ne  doit  être  ordonnée  que  lorsque  c'est  le  meilleur 
moyen  d'égouter  ces  héritages.  Lorsqu'un  cours  d'eau  a  été 
réglé  par  un  procès-verbal  pour  égouterdeux  liérilages  coii- 
tigus  et  voisins,  comme  étant  un  moyen  préfcrable  d'égout 
à  celui  d'un  fossé  de  ligne,  l'inspecteur  de  fos-és  ne  pourra 
ensuite  ordonner  l'ouverture  d'un  fossé  de  ligne  en  déroga- 
tion au  procès- verbal.  Un  fossé  de  ligne  ne  doit  pa»  être  ou  - 
vert  s'il  est  de  natuio  A  cau-'er  un  dommage  considérable  A 
l'une  des  parties.  {Lemire  et  Courvlii-m,  ('.  B.  R.  en  apjwl, 
Montréal,  9  juin  1808,  Duvai.,  J.,  Cabox,  J.,  Dkummond,  J., 
Badqi.kv,  J.,  infirmant  le  jugement  de  C.  S.,  Sorel,  25  jan- 
vier 1868,  LoHANOER,  .T.,  1  R.  L.,  p.  158,  et  20  R.  J.  R.  Q., 
p.  329) 
"        DE  LIGNE:— l'ïdc  Action  NÉriATOiun. 

FRAIS  :—  Vide  Revision. 

FIIAUDE.    Si  un  particulier  f;  ■  lète  un  fonds  de  ses  deniers,  mais  que, 
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pour  frustrer  ses  créanciers,  il  fasse  apparaître  sa  femme 
comme  acquéreur,  cette  feinte  n'em()<*cliera  pas  les  crcan- 
ciers  il'exeicer  leurs  droits  sur  le  fonds.  (  La  mciilé  de  cmix- 
Imction  de  Saint-IIyachithe  vs  liruwHe  et  nr,  C.  H.,  >^a\nt- 
lïyacinto,  10  janvier  1K70,  Sicorrio,  .1.,  l  R.  L.,  p.  557,  et  20 
R.  J.  K.  Q.,  p.  371) 
FRAUnr  La  sec.  3,  g»  du  ch.  17  Ju  Statut  du  Canada  de  1864,27-28  Vie, 
intitulé  :  "  Acte  concernant  la  faillite,"  décrète  ou'  "  un  dé- 
diteiif  est  réputé  risolvable  et  que  ses  biens  deviennent  su- 
jets 
cessit 
autrement 

suit  qi'e,  si  iiu  débiteur  fait  une  cession  de  ses  biens  autre- 
ment (\\i(\  de  la  manière  presorite  par  cet  acte,  cette  cession 
est  nulle  vis-à  vis  des  créanciers  de  ce  débiteur,  comme 
faite  CM  fraude  de  leurs  droits,  {('alrin  H  ni,  vs  Trmichemon- 
tagiie  tl  a/.,  <'•  S.,  Montréal,  31  nuirs  1870,  Tokkaxck,  .1.,  14 
J..  p.  210,  et  20  R.  .r.  U.  J.,  p.  134) 
.  —  Ville  DoxATiox  d'kfkkts  moiiiukiih. 
"     Kkmmk  makirk. 

•  "      Oni.KiATION. 

•  "      TiiANrACnON. 

"    Vkxtk, 


II 
<l 
K 

« 
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«If  est  repute  risoivauie  et  que  ses  biens  deviennent  su- 
I  à  la  liquidai. on  forcée  s'il  a  fait  un  transfjort  ou  une 
si  on  générale  de  ses  ttiens  au  profit  de  ses  créanciers, 
rement  que  de  la  manière  prescrite  par  cet  acte."  11  s'en- 


*( 
« 


(îAINS  DE  SURVI!'].  La  ftMnme  convaincue  du  meurtre  de  son  mari, 
perd  par  cette  conviction  «s  «rains  de  survie.  (Gitudiiir  \h 
Jo'ulran,  és-qiialité,  C.  S.,  Sorel,  31  mars  18(59,  liOKANc.KK,  J., 
1  R,  L..  p.  473  ;  2  La  Tliémis,  p.  82,  et  20  R.  J.  R.  Q.,  p.  350) 

GARANTIE :- i»V/<' Cautiosnkmkst. 
: — Vide  Rkntk  viaokrk. 

W  VENDEUR.  Dans  notre  droit,  la  garantie  légal'*  est  .su i>- 
pléée  de  droit  dans  la  stipulation  d'un  contra  de  vente; 
mais  le  droit  commun  des  contrats  de  vente,  qui  obilue  le 
vendeur  envers  l'acbeteur  A  la  garantit*  de  la  clio.se  vciulue, 
ne  concernant  qu'un  intérêt  particulier  des  aclieteur-,  il  est 
|)erpii8  aux  parties  de  déroger  A  ce  droit  parde.^  conventions 
particulières.  Ainsi,  le  vendeur  peut  stipuler  qu'il  ne  sera 
garant  qu«  de  ses  faits.  L'article  ].')06  C.  C,  dit  que  "  la  ga- 
rantie <|iie  le  vendeur  doit  à  l'acbeteur,  est  ou  légale  ou  con- 
ventionnelle." Par  l'article  1508,  *•  le  vendeur  est  obligé  île 
droit  iV  garantir  l'acbeteur  de  l'éviction  de  la  totalité  ou  de 
partin  de  la  cbose  vendue,  &  raison  de  quelque  acte  du  ven- 
deur, ou  de  quehiuo  droit  existant  au  temjw  do  la  vente." 
Les  articles  1507,  1500  et  1510  indiquent  comment  cette  ga- 
rantie légale  peut  être  diminuée  ou  exclue.  L'article  1507 
dit  tjiie  "  la  garantie  légale  est  supi)léée  de  droit  sans  stipu- 
lation dans  le  contrat  de  vente.  Les  parties  peuvent  néan- 
moins par  des  conventions  particulières  ajouter  au.\  oidiga- 
tions  de  la  garantie  légale,  endi.i  inuer  les  effets,  ou  l'ex- 
clure entièreiuent."  L'article  1500  dit  que  "  ciuoiqu'il  soit 
stipulé  <|ue  le  ven  leur  n'est  soumis  à  aucune  garantie,  il 
demeure  ce|ieiidant  oliligé  A  la  garantie  de  ses  faits  person- 
•uils.  Toute  convention  contraireost  nulle,"  et  l'article  1510 
dit  que  "  dans  le  même  cas  de  stipulation  de  non-garantie, 
le  vendeur,  au  cas  d'éviction,  est  ter.u  A  la  restitution  du 
prix  lie  bi  cbcse  vendue,  A  moins  que  l'acbeteur  n'ait  connu, 
lors  do  la  vente,  U>  danger  de  l'éviction,  ou  qu'il  n'ait 
acbeté  A  ses  risqui'S  ei  péril.-."  I  ans  le  i  as  d'une  vente  nù 
le  vendeur  s'oblige  A  garantir  l'acciuéreur  contre  tonU  ilitte. 
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lu/jK)lliè(iue  ou  douaire,  le  vendeur  de  l'imnieuble  doit  être 
considéré  coiome  nyant  limité  non  obligation  à  la  garantie 
conventionnelle  ex|>i'iniée  au  contrat,  et  il  n'est  pas  respon- 
sable de  l'éviction  de  cet  immenble  par  le  cessionnaire  de 
la  couronne,  s'il  est  déclaré,  dans  l'acte  de  vente,  que  ni  lui 
ni  «es  auteurs  n'avaient  obtenu  de  lettres  patentes  de  la 
couronne  pour  ces  terrains  vendu^'.  l/article  126  C.  P.  C\ 
i|ui  dit  cju'  "  en  matière  de  garantie  formelle,  l'acquéreur 
troublé  ou  évincé,  n'est  pus  tenu  d'assigner  immédiatement 
son  garant  direct,  mais  il  a  droit  il'assigner  en  garantie  tout 
arrière-garant  «jui  peut  éventuellement  être  tenu  d'interve- 
nir dans  la  cause,  n'a  pas  l'etfei  de  donner  à  celui  qui 
poursuit  un  arrière-garant  plus  de  droit  contre  ce  dernier 
(|ue  n'a  le  garant  direct  aux  droits  dutiuol  il  est  de  fait  su- 
brogé par  les  dispositions  de  cet  article.  Ainsi  si  l'arrière- 
garant  a  limité  sa  garantie  et  que  le  garant  direct  ne  l'ait 
pas  fait,  l'acheteur  évincé  no  pourra  exercer  un  recoura 
contre  l'arrièregarant  que  dans  les  termes  i\M  l'obligation 
limitée  dans  la  garantie  ^péciale.  Une  personne  ou  une  cor- 
imration  incapable  d'acquérir  des  immeubles  dans  la  pro- 
vince, qui,  cependant,  en  fait  l'acquisition,  ne  peut,  si  elle 
est  évincée  de  rimmeui)le  acquis,  exercer  son  recours  contre 
un  arrière-garant  ;  <  e  droit  de  recours  contre  l'arrière-ga- 
rant  ne  pouvant  '  <édé  que  dans  une  vente  valide  et 
«ïommu  consé(|nonn        celte  vente;  et  l'urrière-garant  jJnbi 

iioursuivi  par  l'acquéreur  incapable  d'acheter,  peut  opj  ser 
,  l'aciion  en  garantie  la  nullité  do  la  vente  en  vertu  de  la- 
quelle le  défendeur  réclan\e.  I/acquéreiir  évincé  ne  peut,  on 
vertu  de  la  garantie,  réclamer  la  restitution  du  prix  de  l'ar- 
rière-garant.  I^  droit  à  la  restitution  dii  prix  est  indépen- 
dant (le  la  garantie,  et  il  ne  peut  être  réclanié  qu'entre  les 
parties  immédiates  à  la  tente;  et  ce  n'est  (|ue dans  le  cas 
de  stipulation  de  non-garantie  que  ce  droit  de  l'acquéreur  à 
la  restitution  du  prix  existe,  comme  le  dit  l'article  1510  qui 
est  dans  les  ternies  suivants  :  "  Dans  le  même  cas  de  stipu- 
lation de  non-garantie,  le  vendeur,  au  cas  de  l'éviction,  est 
tenu  i\  la  restitution  du  prix  de  la  chose  vendue,  à  moins  que 
l'acheteur  n'ait  connu,  lors  de  la  vente,  le  danger  de  l'évic- 
tion, ou  qu'il  n'ait  acheté  ù  ses  risques  et  j)éril8."  I.'article 
12G  C.  P.  C.  ne  s'applique  pas  à  la  restitution  dii  prix,  il  est 
limiti't  à  la  garantie.  {The('liin«hir<'  GoU  Mlnhit)  ('ompanij 
et  DeftlHtrat^  et  al.,  Conseil  Privé,  29  juillet  1873,  eontirmant 
le  jugement  de  C.  H.  H.  en  appel,  Montréal,  10  décembre 
1S70,  Prv.Ai,,  .1.  en  C.  ((l'imdt)it),V,\\ms,  ,].,  Uaixh.kv,  .1., 
MoNK,.!.,  et  LoKANHKK,  .].  (((/  liov  ((linnidiiit),  qui  confirmait 
le  jugement  de  C.  S.,  Montréal,  'M  mai  18()'.>,  'roKiiANCi:,  .1.,  1 
li.  L.,  p.  «2;  VA  .T.,  |..  I.S2;  lô  .1..  p.  44;  2  li.  L  ,  p.  ()2.'{  ;  4  |{. 
L.,  p.  (i4.")  ;  17  .r  .  p.  27.">  ;  1  U.C.,  p.  IJO  ;  5  l,a\v  K.  P.  C".,  p. 
277  ;  19  K.  .1.  H.  Q.,  p.  244,  et  20  K.  .1.  U  Q.,  p.  '.M)) 

(iAUniKN  .IUI)I(IAIHE:~IV(/<  Contkainti:  i-AKOoitis. 

"  n'OFKlCE.  liO  gardien  d'otlice  nommé  par  un  huissier  (pii 
jiratiqiie  une  saisie  mobilière,  a  un  recours  personnel  contre 
i'hni!>sier  pour  ses  honoraires  comme  gardien.  La  cour,  sur 
une  poursuite  du  ganlien  contre  l'huissier,  peut  déiermiiier 
le  (piantum  de  ses  honoraire.^,  sans  égard  il  la  taxe  qui  on 
aurait  été  laite  par  lu  greflier  de  la  cour  d'oi"!  le  brof  d'exé- 
cution serait  émané.  Art.  ôtiO  et  ôfiS  C.  P.  C.  H'oiirrliêrtf  ,s 
(iiiifreii.r,  V.  ('.,  Sorel,  1(>  juin  iSfif),  Loranukk,  J.,  1  II.  L.,  o. 
4a:i,  et  20  U.  .1.  H.  (-1,  p.  Hôô) 

GRAND  TRONC  DE  CHKMIN  DK  FKU  DU  CANADA  :- liW.  Main- 

MOKTK. 

T  'ONC  DE  CHEMIN  DE  VEH  DC  CANADA  -.-Vid,   Vemk. 
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HYPOTHÈQUE:— K/dc  DÉTKN"Ktn  uk  tkrre  HYroruÉ(ii'ÉK 

"  :—      "       ENKK<il8TKKMENT. 

"  : —    "     Fkmme  mariék. 


Sri 


IMPUTATION  -.—  Vide  Lktthk  i>k  garantie. 
INSOLVABILITE :-F»Vi«'  Aite  dk  kaii.i.ite. 
INSOLVABLE: — Vide  DisTuiminos  ues  deniers  i>'i'N  inhoi.vahi.k  a 

TKAXdER. 

INSPECTEUR  DE  CLOTURES  ET  VOHSÈH-.—  Vide  Pheivk. 

"        DES  POSSK8:—K»V/i' Action  xÉGAToiRE. 
INT ÊRÊT  :—  Vide  Dépôt. 

<>         : —    <•     Enreoistuement. 

'<  : —    "    Te8TAMi;nt. 

INTERPRETATION  DES  CONTRATS  :-Fi</<;  Rente  viagère. 
INTERVENTION  -.—  Vide  Failute. 


lifi 


éf  i 

Mi'l    il 


f  ii  ■  ■ 


i: . 


il 


JUGE  DE  PAIX,  llèfile  ^éiit  ralo,  les  juges  de  paix  doivent  adjujier  sur 
les  ex('('|)ti()ii-i  qui  attacjueiit  leur  juridiction  ou  (jui  rôcla- 
ment  des  e.xe»lpti^)ll^^.  afin  de  permettre  aux  cours  su|ié- 
rieures  d'appiY'cier  la  justice;  lie  ces  exceptions.  {JHihoid\a 
Jioirin,  l .  S.,  Saint-IIyacinthe,  2L'  novembre  IhGO,  Sicottk, 
.1.,  14  .1.,  |).  203,  et  2(1  K.  .1.  li.  Q.,  p.  126) 

"  DE  PAIX.  Une  conviction  prononct'e  par  dos  juges  do  paix 
doit  contenir  l'adjudication  hur  le  fait  qui  constitue  lai)a8e 
do  la  conviction  ;  et  l'énonciation,  dans  une  conviction  pour 
amende,  prononc  e  sous  les  dis|xjisitions  de  l'acte  de  tempé- 
rance de  18t)4,  27-28  Vie.,  ch  18,  sec.  14,  "  qu'il  résulte 
pleinement  ile  la  preuve  que  le  cK^fendeur  a  vendu  sans 
licence  des  liqueurs  spirilueiiseh,"  n'est  pas  une  adjudica- 
tion snllisante,  et  il  pourra  être  ordonné  par  prohibition 
aux  juges  tle  paix  de  ne  pas  exécuter  une  telle  conviction. 
(Ihdiord  vs  limvbi,  C.  H.,  Saint-Hvacinthe,  22  novembre 
IMit),  SiooTTE,  .1.,  14  .1.,  p.  20«,  et  20  R.  .1.  R.  Q.,  p.  12(i) 

"        DK  PAIX:— Fit/c  Acte  de  temi-ékanue  de  lHt54. 

'<  '•        "      :—    "     Certiouari. 

"  "         "       : —    "     JriuDicTioN. 

"  "        "      :—    "     LiCKSCH  d'aiiierok. 

"  "        "      ;--    "     Proiiiiutios. 

"  "  "         : —      "      RkiM.KMENT  MCMCIl'Ali. 

•TUCIEMENT:— ri</''  Pi{ocf:in;RE. 

"         -.—  Vide  Sai8IIC-auri':t  AHHi-:s  .iitoement. 
•lURE: — Vidf  Pittx;Éi)tuE  en  matif:re  ckiminei.i.e. 

"  EN  MATIKRE  CIVILE  : — Un  juré  npi-rial,  assigné  pour  ser- 
.  vir  dans  une  cau.se  civile,  et  (|ui  e^t  dédiargé  avant  de  ser- 
vir, n'a  droit  à  aucuiin  léimiuération  ((imme  tel,  la  loi 
n'ayant  pourvu  qu'au  paitMiient  dei<  douze  jurés  qui  servent 
au  pmccs.  ( «Si/ZicWrc  \ti  MansKiu,  C.  C,  Sorel,  8  janvier 
1870,  I.OKANOKK,  .1.,  2  li  L.,  p.  !)3,  et  20  R.  .1.  R,  Q,,  p.  4!»0' 
JURIDICTION.  Les  attriluitions  des  juges  et  leurs  pniivoiis  ne  peuvent 
s'atténuer  et  se  distribuer  par  des  actiidesceinents  tacites, 
elles  sont  de  droit  public  «a  les  juges  n'ont  d'action,  d'ini- 
tiative, (^ue  dans  les  modaliiéb  prenuriteH  |Mir  la  lui.  (buibord 
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V8  Boivin,  C.  8.,  Saint-Hyacinthe,  22  novembre  1806,  Rioottk, 
J.,  14  J.,  p.  203,  et  20  II.  J.  K.  Q.,  p.  12(>) 
JURIDICTION  •—Vide  Compétence. 


ijujjer  sur 
(liii  rôda- 
ours  suyié- 
Ihilioid  V8 
0,  SicorrK, 

-es  «le  paix 
ne  la  base 
tion  pour 
le  toiiip^- 
u'il  rt'sulte 
\uln  sans 
atljutln-a- 
iroliibition 
conviction, 
novembre 
120) 


u'  pour  ser- 
unt  de  Hor; 
toi,  la   loi 
jvii  servent 
«  janvier 
|î.,p.4i»!t- 
ne  peuvent 
\uin  tacites, 
ction.d'ini- 
lui.  {Dubord 


LECJATAIKK  -.—  Vide  TuhTAMKNT. 

LKGS.  Lorsqu'un  legs  est  fait  en  ces  termes  :  "Je  donne  et  lèjjue  à  mon 
pupille,  >V. II.,  $f)()0  pour  être ejuployt'fs  à  terrnin»ir  son  (mIu- 
cation,"  ot  que  lY'ducation  du  li^atairo  a  éto  terniinéi;  aux 
frais  du  testateur,  avant  le  décès  île  ce  dernier,  le  légataire 
n'eu  a  pas  moins  droit  de  réclamer  le  montant  de  son  legs. 
(Iln-reii,  ès-quulité,  et  i/^/Tc;/,  C.  1!.  H.  en  appel,  Montréal, 
7  septembre  1H7(I.  DtVAi,  J.  en  C,  Cauon,  J.,  Drimmond,  J., 
lJAinii.i;v,  .1.,  et  I.oKAN(ii;K,  J.  (((/  hor,  cuiilirmaut  le  jugement 
<le  C.  S.  |{.,  Montréal,  31  mars  ISfiit,  .VIonuki.kt,  J.,  dissident, 
TonHAN(  K,  J,,  et  Ukaiduv,  j.  A.,  qui  confirmait  le  jugement 
de  «  '.  S.,  Montréal,  'J  juillet  18()8,  Monk,  J.,  14  J.,  p.  21*0,  et 
-'0  U.  .1.  K.  Q.,  p.  227) 
*•  l  11  leij's  fait  ilaii»  les  termes  suivants:  "  Je  lùgne  A  ma  fonir 
deux  mille  pia-tres  d'actions  dans  la  lianqne  de  Mimiréal, 
mais  je  veux  cpio  l'intérêt  ou  les  dividendes  qui  s'accroi- 
tront  ou  seront  payés  sur  lesdites  deux  mille  piastres 
d'actions  aiiiHi  léguée.-,  i\  ma  Hdur  soient  payés  par  mes  exé- 
cuteurs MKUi  mari  lanl  qu'd  vivra,  et  (pie  le  cai)ital  dea- 
dittis  dtux  mille  piaftie»  ainsi  léguées  à  ma  saur,  ne  sera 
payable  et  tiausférable  à  ma  so  iii  ou  à  ses  héritiers  ou  léga- 
taires i|u'aiirè.s  le  décès  de  mon  mari.  Mais,  lors  du  tlécès  de 
mon  mari,  le  capital  denditcs  deux  mille  piastres  d'actions 
iiii-l  léguées  iV  ma  sceur,  sera  imne  diatement  payable  et 
îr:iu>i"  able  à  (juiconijue  elle  jiourra  l'avoir  légue,  et,  jus- 
(jP.,.'!'  ilécès  de  mon  mari,  ces  deux  mille  piustre.-<  re.-teront 
houm  Ui  contrôle  de  tues  exécuteurs  testanu^ntaires,"  trans- 
fère de  suite,  au  décès  de  la  testatrice,  la  propriété  de  et-h 
actions  i\  la  soiir  de  la  testatrice,  et  ces  actions  passent  dans 
le  leg>  umveiscd  ensuite  fait  par  la  Itgutaire  en  vertu  de 
son  testanuMit, etce  legs  ne  transfère  pas  siulement  à  la  léga- 
taire le  droit  d'en  disposer  spécialement  par  nn  lega.  (L<i 
Jtaïuiiic  (l(  Mdiitrl'dl  et  Ili-iKlrruim  et  ni.,  C.  U.  R.  en  appel, 
Montréal,  4  m -us  1S7U,  IJkimmo.vi»,  .1.,  Hauoi.kv,  J.,  .Monk, 
.1.,  et  l'oi.Krri;,  J.  <(  i  hor,  14  J.,  p.  l(i!»,  et  20  R.J.R.g  ,  p.  !>8) 
"  •.~\'idi  Tl>T\MKNr. 

LKT'I'RK  DE  ti.VUANTlK.  In  cautionntMuent,  par  lettre  tle  guraniie, 
pour  des  avances  ii  faire  à  un  marchand  pai'  une  maison  de 
commerce,  cesse  d'avoir  etlet  du  jour  d'un  changement  dans 
la  société  (jui  fait  les  avaiu'es,  parce  (pi'un  memlire  de  la 
société  se  retir»',  quaml  même  ce  membre  consentirait  A 
ligurer  dans  la  raison  sociale  de  la  nouvelle  soc  u  té.  l-es 
r»M;us  donnés  aux  débitsuiis,  après  eettti  épotpie,  au  nom  de 
l'ancienne  raison  sociale  qui  esi  celle  di-  la  nouvelle  société, 
eomiiK^  tdle  était  cell(^  de  l'amitMiiie,  ne  doivent  pas  s'impu- 
tei  sur  les  avaie  es  f.iites  par  la  iioinelle  société,  nuiis  sur 
celles  j^aianlies  |iai-  |i'  cauiioiiiieinenl,  et  le  -i;iMataire  de  la 
lettre  de  garantie  qui,  dans  l'i;.'iioranie  <les  faits,  aurait 
signé-  un  liillet  |iour  la  lialance  liii  compte  de  celui  pour  qui 
la  lettre  a  été  donm  e,  pourra  faire  déclarer  ce  bibet  donné 
par  eir»!ur  et  se  faire  tlécliarger  de  son  oliligation.  (lIi'Kdull 
vt  Huiio  tl  ai,  C  15.  R.  en  appel,  Montréal,  U  juin  1808, 
|)i  VAi,  J.  enC,  dissident,  Avi.wis,  .1.,  Caiion,  J,  dissident, 
lUiKii.KY,  J.  et  l)uiM.MONi),  J.,  1  R.  L.,  p.  70<(,  et  20  R.  J.  K. 
■      y-,  p.  4()4) 
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\€Â 


r^L 


LETTRE  DE  GARANTIE:— Hde  Cavtionnkmbnt. 

LESION  -.—Vide  Minorité. 

LICENCE  t—Vide  Ckhtiorari. 

"  D'AUBERGE.  L'écrit  suivant:  "  Reçu  de  M.  Du liord  trente- 
quatre  piastres  pour  payer  une  licenco  d'auberge  pour 
laquelle  il  a  obtenu  le  certificat  du  conseil  du  comté  de  Bagot 
en  date  de  ce  jour.  Saint-Hyacinthe,  13  juin  18(56,  Léonarl 
Boivin,  percepteur  du  revenu  de  l'Intérieur,"  doit  proléger  le 
défendeur  et  I  exempter  de  l'amendesur  une  poursuite  pour 
vente  de  boisson  sans  licence,  et  si.  malgré  ce  reçu  produit 

riar  le  défendeur  poursuivi  pour  amende,  il  est  condamné, 
'exécution  de  la  conviction  pourra  être  arrêtée  par  bref  de 
prohibition.  {Dubord  vs  Doxvin,  C.  S.,  Saint-Hyacintliu, 
22  novembre  1866,  Sioottk,  J.,  14  J.,  ^.  203,  et  20  R.  J.  R.  Q., 
p.  126) 

LIQUIDATION  FORCEE  —Vide  Actk  oe  kah.ute  do  1869. 

"  FORCEE  SOUS  L'ACTE  DE  FAILLITE  I»E  1864.  La  sec.  3, 
§1,  du  ch.  ndes  S  du  C.  de  1864,  27-28  Vict,  intitulé: 
"  Acte  concernant  la  faillite,"  décrétait  qu'un  débiteur  était 
réputé  insolvable  et  ses  biens  devenaient  sujets  à  la  liquida- 
tion tbrcée,  s'il  avait  fait  im  transport  ou  une  cession  géné- 
rale de  oes  biens  au  profit  de  ses  créanciers  autrement  que 
de  la  manière  prescrite  par  cet  acte.  Il  a  été  jugé  que  le 
cyndic  à  la  faillite  d'un  créancier  qui  a  consenti  à  une  ces- 
sion volontaire  des  bienf  de  son  débiteur  autrement  que 
S0U8  les  dispositions  de  l'acte  de  faillite  de  1864,  et  qui  a 
donné  une  décharge  à  son  débiteur,  ne  peut  faire  émettre  un 
bref  de  liquidation  forcée  sous  les  dispositions  de  l'acte  de 
faillite,  vu  que  le  créancier,  ayant  approuvé  la  cession  et 
donné  une  décharge  au  débiteur,  n'est  plus  un  créancier,  et 
que  le  syndic  de  ce  dernier  n'a  pas  plus  de  droit  qu'il  n'en 
avait  lui-même.  (  Whyle  vs  Cohen,  C.  8.,  Montréal.  21  avril 
1860,  MoNHELET,  J.,  14  J.,  p.  83,  et  20  R.  J.  R.  Q.,  p.  28) 

LOCATAIRE  :—  Vide  Capi.as. 

LOCATEURS  ET  LOCATAIRES  :—rWp  Compétence. 

LOUAGE.  Une  défense  au  locataire  de  céder  son  bail  sans  le  consente- 
ment du  locateur,  n'empêche  iHts  ce  locataire  de  sous-louer 
une  partie  seulement  des  lieux  ;  ainsi  le  locataire  qui  prend 
à  loyer  plusieurs  étages  d'une  maison,  avec  prohibition  de 
céder  son  bail,  peut  sous-louer  un  étage  de  cette  mai.^riii, 
sans  enfreindre  la  condition  du  bail.  Art.  1638  C.  C.  {Uorioa 
liai,  vs  BaUzly,  C.  S.  R.,  Montréal,  30  septembre  18(.9, 
MoNOKi.Er,  J.,  Mackav,  .1.,  et  To«ranoi:,  J  ,  confirmant  le 
jugement  de  C.  S.,  Montréal,  3  juin  1869,  Mackav,  J.,  14  .1., 
D.  305,  et  20  R.  J.  R.  Q.,  p.  264) 
<'  Lelocatuiie  qui  fait  aux  lieux  loués  des  réparations  mêmes 
nécessaires,  sans  avoir  obtenu  du  tribunal  l'autorisation  de 
les  faire  aux  frais  du  locateur,  et  même  sans  avoir  mis  vm 
dernier  en  demeure  do  les  faire,  no  pourra  rien  recouvrer 
du  locateur  du  coût  de  ces  répiirations,  Art.  1641  C.  C.  (Sptl- 
mav  vs  Muldoon,  Montréal,  30  novembre  1869,  Mackav,  J., 
14  .T.,  p.  306,  et  20  R.  .T.  R.  Q.,  p.  265) 
"  1/3  lo«;atttiro  n'est  tenu  d'avoir,  dans  la  maison  louée,  que  les 
meubles  suffisants  pour  répondre  d'un  terme  du  loyer  (un 
mois,  si  le  loyer  est  payable  au  mois),  et  les  frais  d'une 
action  en  expulsion.  Art.  1624  C.  C.  (Gureau  vs  l'a(]i(<t,  C. 
('.,  Montréal,  16  août  1870,  Beauhky,  .1.,  14  J  ,  p.  266;  2  Lu 
Thémis,  p.  27,  et  20  R.  J.  R.  Q.,  p.  195) 
••        : — Vidf  Compétence. 

•'        DE  SERVICES.  Lorsqu'un  chantre  dans  une  église  se  conduit 
d'une  manière  insouinte  et  inconvenante  vie-à-vis  du  cure 
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de  la  pnI■oi^8e,  il  |)eut  être  expulsé  par  le  curé  et  renvoyé 
comme  cliantru,  at,  dans  ce  cas,  la  fabrique  n'est  tenue  de 
lui  payer  son  saluire  que  jusqu'au  tempH  du  renvoi.  {Bou- 
dreutih  V8  L<:it  t'uré  <i  Mari/uilHir»  de  Vœuvre  et  fabrique  de 
la  paroiaxe  de  Ih  yiiiitation  du  SauU-au-Ricullet,  C.  C,  Mont- 
réal, 30  octobre  1869,  Bkkthëlot,  J.,  1  II.  L.,  p.  663,  et  20 
K.  J.  li.  Q.,p.4iy) 
LOUAGE  DE  SERVICES  :-rirff  Médkcin. 


MAINMORTE.  La  Bourse  de  Québec,  LompiiK»ie  à  fond»  Hocial  incor- 
pon'e  par  le  statut  du  Bas-Canada  du  1880, 10  et  11  Geo.  4, 
vh.  15,  intitulé:  "  Actu  pour  inc(ir|Mjrer  la  Bourse  de  Qué- 
bec," n'est  pas  une  niuiniuortc,et  l'acquinition  d'un  immeu- 
ble faite  par  celte  cor]>()ration  ne  donne  pas  lieu  au  droit 
d'indemnité  on  d'aniurtissomont  en  faveur  du  seigneur, 
cette  corporation  n'étant  pas  perpétuellu  et  n'étant  pas  frap- 
pée de  l'incapacité  d'aliéner  et  différant  essentiellement  à 
cet  égard  de  la  mainmorte.  {Séminaire  de  (Québec  vs  liourse 
de  Québec,  C.  S.,  21  février  1853,  lk>wKN,  J.  en  C,  et  Duvai-, 
.T.,  3  D.  T.  B.  C,  p.  7({) 
•'  La  Compaj^nie  du  Graiid-Tiono  d«  tlieniin  de  fer  du  (Canada, 
telle  que  constituée  par  le  cli.  I!3  doi-  .StatiitH  du  Canada  de 
1854,  18  Vict.,  e.st  un  ouvrage  d'utilité  publique  et  n'est  pas, 
en  loi,  une  corporation  liu  niaixniorte  bujette  au  paiement  de 
l'indemnité  seigneuriale  potn  le»  muiiiisitions  iTimmeubles 
par  elle  faites  pour  ises  lin.s,  et  les  terrains  iKissédés  par  cette 
compagnie  ne  sont  pas  des  tirrains  t«nus  en  mainmorte. 
Mente,  si  la  Conipagnie  du  (îiand-Trrnu;  île  cbemin  de  fer 
du  Canada  devait  être  considérée  comme  une  compagnie  de 
mainmorte,  elle  ne  serait  |)as  tenue  de  payer  au  seigneur 
une  indemnité  au  sujet  de  la  cession  ou  vente  par  la  Compa- 
gnie de  chemin  de  fer  du  Saint-Laurent  et  do  l'Atlantique, 
vu  que  celte  dernière  compagnie  avait  déjà  payé  une  in- 
demnité au  soigneur  |>our  les  terrains  acquis  par  elle  et 
cédés  à  la  Comptignie  du  Grand-Tronc  de  chemin  de  ler  du 
Canada,  cette  dernière  étant  soustraite  à  cette  obligation  par 
la  sec.  34  du  eh.  3  des  statuts  du  Canada  de  18,54, 18  Vict., 
intitulé:  "  Acte  jtonr  l'abolition  des  droits  et  devoirs  féo- 
daux dans  le  Bas-Canada,*'  laipielle  se  lit  ainsi  qu'il  suit: 
"  Tous  fonds  sur  Icstiuels  des  droits  d'indemnité  ont  été 
payés  à  un  seigneur,  et  qui  n'ont  pas  été  vendus  ou  concé- 
dés depuis  tel  paiement  il  des  personnes  |ios8édant  aut.  - 
ment  qu'en  mainmorte,  sont  par  le  présent  déclarés  Hre,  et 
avoir  été  du  jour  de  la  tiate  de  tel  paiement  ou  de  t*  at  acte 
ou  contrat  par  éciit  obligeant  tel  |  ru|)riétaire  à  jm  yer  tels 
droits,  déchargés  «le  toutes  ndevaures  et  charges  i  eigneu- 
riales,  et  tenus  en  fraiic-aleu  roturier,  mais  sujets  i..u  paie- 
ment d'une  rente  ctuislituée,  égale  aux  cens  et  rente  légale- 
ment dus  sur  icoux.  (  Kii  nkoirski  et  OC  iln  Unnid-Tronc  de 
chemin  de  ((T  du  (aïKidii,  (,'.]!.  H.  i-.n  api>el,  Montréal,  9  dé- 
cembre 1859,  LaK)Ntaini:,  .1.  en  i'.  (dinnideiit),  Avi.wix,  J., 

DUVAI.,   .1.,    MEHKDIlir,    .1.   (di'Otidiilt),    et    A.    1-AKO.NTAISK    .1., 

confirmant  le  jugeineiit  de  C.  S  ,  .Montréal,  .10  novembre 
1857,  Smith,  J.  ('/ixi/'/c»/)),  Moxdki.ct,  .1.,  et  Baim;i.ev,  J.,  4 
.1.,  p.  86;  S  1).  T.  B.  C,  p,  3;  10  1).  T.  B  (".,  p.  47;  6  K.  J.  K. 
Q.,  pp.  93  et  l'.'4,  et  S  K.  J.  li.  (l,  p.  492).  Le  juge  en  .dief 
Lakostaink  exprima  l'opinion  que  la  compagnie  du  Grand- 
Tronc  do  chemin  de  fer  du  Canudii,  ayant  succession  |)er|)é- 
tuellf  et  ayant  le  droit  d'actjuérir  des  immeubles  pour  les 
TO.ME    .\.\.  35 
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fins  de  son  chemin,  devait  être  considérée  comme  une  cor- 
poration de  mainmorte;  la  déclaration  de  Louin  XV  enrn- 
giHtrée  au  Conseil  Supérieur,  à  Québec,  recoiinaisHunt  ce  ca- 
ractère de  mainmorte  non  8euletnant  à  dos  corps  et  commu- 
nautés ecclésiastiqueH,  mais  encore  à  de»  4!orpH  et  commu- 
nautés laïques,  et  il  s'appuya  sur  la  sec.  13  du  cli.  48  deH 
StatiitM  du  Canada  de  1859,  intitulé  :  "  L'acte  d'amendement 
seigneurial  de  185U,"  pour  soutenir  que  les  coriiorations  de- 
vaient, être  considérées  comme  gens  de  mainmorte,  (et te 
section  se  lit  comme  suit  :  "  Tout  Immeuble  tenu  en  muiii- 
morti\  ou  par  une  corporation,  dans  les  parties  desdites 
seigneuries  qui  se  trouvent  dans  la  cité  et  la  paroisse  de 
Montréal  comme  il  est  dit  plus  baut,  et  dont  la  tenure  n'est 
pas  déjà  commuée,  sera  commué  dans  le  cours  des  vingt 
années  qui  suivront  la  passation  du  présent  acte,  et  s'il 
n'est  commué  volontairement,  le  droit  de  cunuiiutatioii  sur 
icelui,  calculé  et  constaté  on  la  manière  jirescrite  par  ladite 
Ordonnance  et  souh  les  dispositions  du  pr  sont  acte,  devien- 
dra dû  audit  sf'nninaire  et  sera  garanti  sous  les  mêmes  pri- 
vilèges qtiele  droit  de  commutation  'jentionné  dans  la  sec- 
tion précédente."  l.«  juge  en  chef  exprima  aussi  l'opinion 
que  lu  s.  o4  du  cb.  o  des  Statuts  du  Canada  de  1854,  qui  a 
été  sanctionné  le  18  décembre  1854,  n'avait  pas  d'effet  rétro- 
actif et  ne  s'appliquait  pus  à  ia  convention  du  12  avril  1853. 
Le  juge  Mt^aKuiTH  exprima  l'opinion  que,  dans  le  droit 
anglais,  ainsi  que  dans  le  droit  iranyais,  les  gens  de  main- 
morte sont  tons  les  corps  et  communautés  tant  ecclésias- 
tiques que  laïques  qui  sont  perix'tuels,  et  qui,  par  une  su- 
brogation de  personnes,  étant  couses  toujours  les  mêmes,  tio 
produisent  aucune  mutation  par  mort,  et  que  tout  titre  «pu 
transfère  l'immeuble  A  un  pro|)riétaire  qui  ne  |iout  puint 
aliéner,  ou  qui  ne  meurt  }K)int,  donne  ouverture  au  droit 
d'indemnité. 

MAINMORÏK  : — Ki'/f  Coai'OUATioN  commkhciai.e  êthanukrk. 

MAITRE  DE  VAISSEAU  : -Saisik  kkvkm.ication. 

M  ANDAMUS.  Lorsqu'une  corporation  néglige  de  faire  un  acte  au  temp.s 
fixé  par  la  loi,  le  tribunal  pourra,  sur  mandamuii,  lui  ordon- 
ner de  faire  cet  acte  A  une  autre  époque.  Pour  forcer  les 
membres  du  bureau  d'examiiuUeurs  dn  barreau  à  t'airu 
l'examen  d'un  candidat  i\  la  prjiti(|ue  du  droit,  il  n'est  pas 
nécessaire  de  txiur.suivre  la  corporation,  il  sutlit  do  pour- 
suivre les  il"  -reis  du  comité  qui  sont  (diargés  de  faire 
l'examen,  l.  ef  de  uiaiHlamuH  (Un{  être  adressé  iiuiivi- 
dnellenient  au.  niend)rîs  dn  bureau  de  direction  d'une 
corporation  ou  aux  otiiciers  qui  doivent  accomplir  pour  la 
corjK)ratiou,  l'acte  reijuis,  de  uianière  à  les  contrainilre  lier- 
sonnelleiuent  à  ik  c'.ouiplir  le  devoir  demandé,  et  à,  rendre 
sujets  à  l'empriw  lUienuMit  ceux  d'entre  eux  qui  refuseraient 
l'obéissance  au  b.-ef  pércmptoire  de  m((Hf/i/»«?/^.  Dans  !e  cas 
d'un  w'f»K/«TnMs  dirigé  contre  pInHicnr.f  membn'S  d'une  cor- 
poration, les  défendeurs  |Hiuvent  plaider  séparément  et  ils 
ne  «ont  jias  tenus  île  faire  la  même  défense,  (liureau  vs  G'<- 
vcutcldl..  ('.S.,  Troi-Ki\  ières,  15  juillet  I8()t>,  I'oi.kttk,  .1.,  1 
K.  L.,  p.  <)74,  et  l'ti  l;.  .).  R.  (l,  p.  426} 
"  Un  ollicier  ou  employé  public  qui  agit  pour  exécuter  les  ordres 
de  son  HUfKTieur,  ne  peut  être  contraint  par  inondamun  à 
accomplir  un  acte  sur  loiiuel  II  n'a  aucun  contrôle  et  dont 
l'exéculioii  est  entièrennuil  à  la  discrétion  de  cou  supérieur. 
Ainsi,  un  agent  des  bois  de  lu  couronne  ne  peutéireci  n- 
traint  par  mamlariinKii  accorder  des  permis  de  coupe  de  bois 
sur  les  terres  non  conct.-déeu  de  la  province.  J^h  sec.  1  du 
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cil.  23  des  S.  R.  ('.  de  1859,  intitula'':  "  Acte  concernant  la 
vente  et  l'administration  des  boi»  sur  les  terres  publiques, 
décrtHant  que  "  le  coininissaircdes  terron  de  la  couronne,  ou 
tout  oHieier  ou  a>ïent  sous  ses  ordres  et  dûment  autorisé  à 
lel  t'IIct,  pourra  aicorder  des  permis  de  coupe  de  bois  sur 
los  terri'8  non  (•oiu'<^iire.s  de  la  provii\ce,  aux  taux  et  condi- 
tions, «'t  (!'ii{)n""'  les  n'ylenuMUs  ei  re-triotions  (]ui  pourront 
être  établis  de  KMnps  à  autre  par  le  gouverneur  en  conNoil. 
(douhi  XH^Dnli'iril,  V.  S.,  TroLs-Rivières,  30  avril  1870,  Po- 
i.KTTK,  .1.,  2  K.  1..,  p.  4it;  1  K.  (".,  i».  248,  et  20  R.  J.  U.^., 
p.  4!t2j 

MANDAMUS.  I-ors(iue  la  lui  dt'crète  qu'un  otiicier  public  pourra  faire  une 
(•hot<e,  (!o  devoir  n'»st  pa?»  impératif,  mais  il  est  facultatif 
(S.  R.  B.  (  .  de  IHtil,  cli.  1,  sec.  13,  §  3).  Ainsi,  la  section  1 
du  cil.  2.'i  dt^s  S.  R.  ('.  de  1809,  intitulé  :  "Acte  concernant  la 
vente  et  l'adndni.-'tration  des  bois  sur  le- terres  publiques," 
(pli  déi  ivtc  (jne  "  le  co  iimissairi'  des  terres  de  la  couronne, 
on  tout  oflicitir  on  ajjent  sous  se.s  onhes  et  dûment  autorisé 
il  cet  tdlet,  pcpiirrii  aciordor  des  iKMinis  de  coupe  de  bois  snr 
lis  terres  non  coiiccdécs  de  la  j.riiviniie,  aux  taux  et  condi- 
lions,  ot  d'aitrès  les  rèj^leinents  et  restrictions  qui  pourront 
être  ctublis  de  temps  à  autre  par  le  gouverneur  en  conseil," 
n'obli^re  pus  le  idinmissaire  on  un  at^ent,  «oiis  ses  ordrea,  à 
uccnrdor  des  iH-rmis  de  cou|)e  de  bois,  mais  lui  donne  le 
j)ouvoir  facultatif  de  le  faire,  et  un  rndndumuH  ne  |)ourra 
•'•manor  pour  le  forcer  à  délivrer  des  |)oriiiis  ilo  coupe  de 
bois.  Lorsqu'un  ollicier  public  a  un  [louvoir  discrétionnaire 
il  exercer,  il  peut  être  contraint  à  l'exercer,  niais  il  ne  peut 
être  forcé  de  l'exercer  dan-  un  sens  plutôt  que  dans  l'autre. 
((ianiii  vs  />/(ft(>r(<,  C.  S.,  Trois-Rivièros,  30  avril  1870,  Po- 
lETiH,  .1.,  2  R.  L.,  p.  49;  1  R.  C,  p.  248,  et  20  R.  J.  R.Q. 
p.  492) 

MANDAT  : — \'i<le  Assikasck  (Jostkk  i.'inckxoik. 

"  ; —      "      (KShJON  I)K  lUKNS  VOl.OSTAIItK. 

"  : —  ("()IU'OHATU)N  MliMCIl'AI-K, 

"        :—     "     Transaction. 
:_     "     Vkntk. 

M.VRIAOK  : —  Vidit  Vemmc  hi.;  \ukk  dk  iukns. 

MEDKCIN,  l'ur  l'article  22ii(),  K  7.  C.  C,  le  médecin  a  droit  d'otl'rirson 
serment  iioiir  établir  la  llutur(^  *^t  la  diin'e  des  services  ren- 
«liiH  dînant  l'année  de  la  poursuite,  mais  ce  serment  n'éta- 
blit pas  la  valenr  de  ses  services,  et  il  faut  établir  cette 
valeur,  comme  dans  tous  les  antreu  ea».  La  ré(daination 
d'un  niéd(\cin  luiir  services  pinfessinmiels,  doit  ne  tax(*r  sur 
la  valeur  réelle  des  services  ronilu-,  et  la  prétention  de 
l'élt^ver  siiiviini  la  fortune  dn  patient  est  iinniorale.  [liotv- 
(•ht  r  (loi.  et    I>ii/i(iiill,  (.15.  R.  en   a|)pel,    .Montréal,  9  juin 

ISCiS,    l»l  V  Al..  .1.,    .\V1,\VIN,  J.,    CaKdN,  .1.,  RaDMI.KV,  J.,    DKf.M- 

M..N1.,  .1.,  1  l{.  lu,  p.  702,  et  20  R.  .1.  R.  t^.,  p.  462) 

"         : — \  (de  l'ni;.scRini(iN. 

"        : —    "     ruiavK 
MKMOIRK  1)K  FRAIS:— lV(/<   Hki-kni*. 
MKPIJIS  HK  COlIR:-!'»'/.  ('oNru\ivrn  i-ak  <\)U1's. 
MKlIRTRK  .—  Md'  Cai'acitk  dk  conti    ^'ikk  n'i'Ni;  imokso.nnk  aocuskh  nK 

MKIKIKK. 
"  .—  \'ldl'  CoMMlNAinii;  1)K  HIK.Vn. 

"         ;—     "     TiosrvMKNT. 

MIXOIUTK.    Un  défcndeiii  (pii  e«t  ponr-uivi  mii  un  billet  promissoire 

(|u'd  aciiiisciiti  [HMidant  sa  minorité,  no  peut  faire  renvoyer 

la  pKursmte  en  plsiidnnt  le  seul  fait  qu'il  était  mineur  l<<rs- 

qiiil  a  consenti  ce  billei,  mais,  pniir  l('ns^>^,  il  doit  encore 
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demander  pur  hu  défense  A  être  relevé  de  l'obligation  qu'il 
a  contractée  pendant  sa  minorité,  en  allé}!nunt  qu'il  a  été 
lésé  et  de  quelle  niuniùre  il  l'a  ét<''.  Art.  lOïl  C.  C.  {Cartier 
VB  VcUier,  C.  S.,  Sorel,  1869,  IjORanuer,  J.,  1  R.  I«,  p.  4b,  et 
20  R.  .1.  R.  Q.,  p.  'im 

MISE  A  L'ECART: — VMe  rRooéix'KK  kn  MATifcKK  CRiMiN'Ki.L.t:. 

MOTION  :—  l 'ide  Dkmisi  km knt. 

it  ._     i<      ProcÉDURK. 

N 

NOTAIRE: — Vidi:  AtrrE  authentiquk. 

•«  : —    "     Donation  knthevikh. 

NOUVEAU  PROCES  :  -  Vide  Ah-uhance  contiih  l'incendie. 
NULLrrK:-K/t/.'  Décret. 

•'  : —    "     Femme  mauiéic. 


i 


W\' 


OBLIGATION.  Le  ?  13  de  la  sec.  !»  du  eh.  17  des  8.  C.  de  1864,  27-28 
VMc,  intitulé:  "Acte  ooncerttant  la  faillite,"  est  en  ces 
termes:  "  Toute  décharge  ou  coniposition  ou  toute  ratitica- 
tion  d'une  décharge  ou  composition,  obtenue  par  fraude  ou 
au  moyen  de  préférences  fruuduleuf^e.H,  ou  au  moyen  du 
con8onu^ment  d'un  créancier,  obtenu  j)ar  le  paiement  à  tel 
créancier  d'une  valeur  quelconque  sera  nulle  et  de  nulle 
effet."  La  eec.  28  du  (di.  18  des  S.  C.  de  1865,  29  Vie,  inti- 
tulé :  "Acte  pour  amender  l'Acte  concernant  la  Faillite, 
1864,"  se  lit  comme  suit  :  "  Si  le  créancier  d'un  failli  prend 
o»i  reçoit  directomeni  ou  indirectement  du  failli  aucun  paie- 
ment, don,  gratiticatiun  ou  privdège,  ou  aucune  promesse  de 
paiement,  don,  gratiticalion  ou  privilège,  comme  considéra- 
lion  ou  engagement  pour  le  faire  consentir  à  sa  décharge  ou 
pour  lui  faire  exécuter  un  acte  do  composition  et  de  dé- 
charge en  sa  faveur— tel  créancier  encourra  une  amende 
égale  à  trois  fois  la  valeur  du  paiement,  don,  gratification  ou 
l)rivilcge,  ainsi  pris,  reçu  ou  promis — laquelle  pourra  être 
recouvrer  par  le  syndic  au  bénéflce  de  la  masse  par  action 
devant  toute  cour  compétente,  et  après  recouvrement  sera 
distribuée  comme  formant  partie  de  l'iictif  ordinaire  des 
biens."  Jugé,  sons  ces  dispo-'itious,  que  le  billet  d'un  tiers 
remis  par  l'un  des  membres  d'une  société  commerciale  en 
faillite,  à  l'un  des  (iréiinciers  de  cette  société  pour  le  mon- 
tant de  la  balance  de  la  créance  de  ce  créancier  contre  la 
société,  pour  l'induire  à  consentir  à  la  décharge  des  mem- 
bres de  cette  société,  est  nul,  et  que  ce  créancier  ne  peut  en 
recouvrer  le  montant  contre  le  tiers  signataire  du  billet. 
(l'téroHt  et  al,  et  l'ickel,  C.  B.  H.  en  appel,  Montréal,  18  mars 
1872,  Carox,  J.,  Drummonp,  J.,  Baixu.ev,  .T.,  et  Monk,  J., 
conflrmant  le  jugement  de  C.  S.,  Montréal,  18  juin  1870, 
Maokay,  j.  La  Cour  d'Appl  s'est  appuyée  pour  déclarer  ce 
billet  nui  sur  les  dispositions  sus  mentionnées  de  l'acte  de 
faillite  et  de  son  amendement,  tauiiis  que  la  cour  de  pre- 
mière instance,  Mackav,  J.,  a  déclaré  que  ce  billet  était  nid 
sous  les  dispositions  du  droit  commun  et  les  dispositions 
susdites  des  ajtes  de  faillite.  14  J.,  p.  220;  17  J.,  p.  314;  2 
R.  <  '.,  p.  231  ;  14  R.  L.,  p.  204,  et  20  R.  J.  R.  Q.,  p.  148) 
•'        DE  DONNER:— Fif/f  Rente  viAo ÈRE. 

OFFICIER  V\m\AV:—Vide  Déi-At. 

"  "         :—    '•    Mandami'h. 
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OFFRE  LEQAhE.—  Vùie  Paikmknt. 
OPPOSITION  .-Vide  (îautionnkmkxt 


■OtR  KRAIH. 


FIN  D'ANNULF^U.  Ijo  défendeur  qui  est  Hiiitti  pour  phiR 
qu'iï  ne  doit,  en  vertu  du  juj;oinent  qui  le  «rondamne  et  dont 
il  apayé  une  partie  depuis,  a  droit  de  s'opposera  cette  saiHi  j 
et  de  demander  que  la  vente  n'ait  lieu  que  pour  la  balance 
qu'il  doit.  Arts  581  et  «53  C.  P.  C.  {Lojleur  vs  Vemillt,  et 
Verville,  opjft,  <-'.  S.,  Sorei,  1869,  Loranoer,  J.,  1  II.  L.,  p.  45, 
et  20  R.  .T.  R.  Q.,p  289) 

FIN  D'ANNULER.  Une  iiersonne  sur  laquelle  un  immeu- 
ble a  été  vendu  par  le  shérif,  ne  peut,  de  piano,  s'opiwser  à 
la  saisie  du  même  immeuble  sur  un  tiers  détenteur  dicelui, 
en  soutenant  que  \i\  preuiii-ru  vente  faite  8ur  lui  était  nulle, 
Hans  avoir,  au  préa  able,  fuit  annuler  cette  première  vente 
on  ce  décret  dont  il  demande  la  nullité  par  son  opposition, 
et  ce,  dauM  lu  cuuhc  où  il  a  on  lieu.  {Armutrong  \a  liamtte, 
et  Vrilximi,  oppt,  C.  S.  R.,  Montréal,  31  mai  1870,  Mackav, 
J.,  ToKRANc  ,  J.,  tt  Bhauohy,  J.,  2  R.  L.,  p.  98,  et  20  R.  J. 
R.Q.,  p.413) 

FIN  DE  DISTRAIRK.  Lorsqu'une  op|«8ition  à  fin  de  dis- 
traire e-t  faite  par  un  tiers  à  la  saisie  pratiquée  par  le  de- 
mandeur contre  loH  immenbiosdn  défendeur,  et  que  cette 
opposition  est  contestf-i-  par  une  partie  dans  la  cause  autre 
que  le  défendeur,  ce  dernier  a  droit  d'être  notifié  de  tous  les 
procédés  adopt«'s  sur  l'opposition;  et  un  jugement  final  ren- 
du entre  le  contextant  ot  l'opposant,  sans  avis  au  défendeur, 
sera  infirmé  en  appel,  ot  le  dossier  sera  renvoyé  en  cour  de 
première  instance  pour  qu'i'  y  soit  procédé  suivant  que  de 
droit  entre  l'opposant  et  le  défendeur.  {Kelly  et  Le  Maire  et 
le  Conseil  de  la  rille  de  Sorel  tt  al.,  C.  B.  R.  en  appel.  Mont- 
réal,  8  juin  1809,  Dlval,  J.,  i'aron,  J.,  Monk,  J.,  Mackav, 
J.,  et  .loHNsoN.  J.  ad  hoc,  infirmant  le  jugement  de  C.  S., 
Sorel.  "o  juin  1863,  Loranoer,  ,1.,  1  R.  L.,  p.  1«7,  et  20  R. 
J.  i:.  Q.,  p.  s;») 

TiN  DE  DISTRAIRE:— Vjrfc  Enrkoistrkmest  des  vais- 
seaux naviguant  a  1,'intérikur. 


PAIEMENT.  Le  paiement  d'un  billet  promissoire,  fait  ot  daté  à  l'étran- 
ger, doit,  dans  hi  province  de  Québec,  se  faire  en  monnaie 
ayant  cours  d  >«  cette  province,  et  le  débiteur,  ici,  ne  peut 
se  faire  libérer  en  offrant  do  payer  ce  billet  en  monnaie 
légale,  mais  uyunt  un  cours  déprécié  dans  l'endroit  où  le 
billet  a  été  fait  et  daté.  (l'Impmuu  vs  Mdcl'hee  et  al.,  C.  S. 
R.,  Montréal,  30  avril  18(ii),  Moxuki.et,  J.,  Torranck,  J.,  et 
Beaudry,  J.,  infirmant  le  ingénient  de  C.  S.,  Bedford,  23 
octobre  1868,  Johnson,  .T.,  1  R.  L.,  p.  192,  et  20  R.  .1.  R.  Q., 
i).  339) 
"        : — Vide  CoNKUfiioN. 

PARJURE.  Il  ni^  peut  pas  y  avoir  de  (îomplice  en  matière  de  parjure, 
et  l'accusé  seul  doit  être  tenu  resiionsable  du  riarjure  dont 
on  se  plaint.  (Regina  vs  Pelletier  et  Tellier,  C  H.  R.,  Mont- 
réal, 9  mars  1870,  Duvai.,  J.  en  C,  Carox,  .T.,  Drummond,  J., 
BAoai.Ev,  J.,  Monk,  J.,  1  R.  L.,  p.  5()5;  3  R.  L.,  p.  124;  15  J., 
p.  146,  et  20  R.  J.  R.  Q.,  p.  377) 

PAROISSE  -.—  Vide  li0UA(iH  nio  smrvickh. 

PARTIES  EN  CAUSE  :-ri<^'  Procéduri:. 

PENALITE  .—  Vide  Commissaire  d'écom:. 

PENSION  A  LI M  EXT  A I U  E  :—  Vide  Com  i-étenck. 
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PETITS-ENFANTS :—VMe  Riibstitition. 

POSSESSION  DK  MKIIBLES:— FiV/H'ninivF;. 

PliESCRIFriON.  La  Houscriptiim  <riicli<)iis  iliinH  lo  capital  d'une  rom- 
nu|J:nitt  do  cluMuin  de  f(tr  n'cHt  paH  une  aflai'Q  ('oiiiiiiorciiiln 
dans  lo  HeiiH  du  cli.  <)7  des  S.  H.  H.  ('.  d((  1<  " ,  et  n'jjfit  pas 
HUJott«  ù  la  prc-c^intioii  do  six  aiitn'oH  à  coniptiT  do  <'hui|un 
v«»r«)moiit  demaiidé  sur  les  actionH  MonsiTiti'M.  I  ('if  ilc  élu- 
min  de.  fer  deit  riviircH  Coniifiiirut  it  l'itHmmpmr  et  t'oviulnr/:, 
('.  B.  U.  en  apixd,  Monlr(''nl,  S  mars  187(i,  Cauox,  .1.,  Duim- 
MOND,  .1.,  FiADQi.KY,  .1.,  ot  MoNK, .!.,  confirmant  le  injrtMnont 
do  r.  S.,  Sliorlirooko,  «  jnillot  imi.  Short.  .1.,  1  U.  L,  p.  ô.Si», 
ot20  K.  .1.  li.  Q.,  I).  :i!»2) 
"        Les  comptes  îles  infilecins  iint<?ritMirH  au  coile  «c»  proscrivaiont 

fiar  cinq  ans.  (Vidiin  vs  A'oy/,  ('.  S.  H.,  Montn'al,  :!1  mai 
80!),  MoxnKi.ET,  .1.,  BRin-UKr-oT, .!.,  et  Toiiuasck,  .1.,  1  1{.  L., 
p.  199,  et  20  R.  ./.  It.  Q.,  p.  :54.S) 
"  La  connaissance  que  rac(iuér«ur  a  d'une  créaiK-o  «Miniuistrce, 
constitu^ie  par  son  vendtMirsur  l'immeuble  (pi'd  lui  a  viuidii, 
ne  remp<^clie  pas  «le  |)r(H('rire  contre  le crt''ancier  et  le  paie- 
ment d'un  acompte  sur  cette  cr^'ance  fait  par  cet  ac(pu'reur 
comme  agent  du  vendeur  et  avec  les  ileniers  de  ce  vendeur, 
n'a  pas  l'effet  d'interrompre  cotte  pro8cri|)tion,  et,  wi  cet  ac- 
quéreur est  poursuivi  pour  partie  du  prix  de  lu  vente  à  lui 
faite,  il  ne  |)eut  demander  caution  au  sujet  de  cette  créance 
ainsi  presciite,  sous  l'article  Ut'M^  C.  C.  {Kdigli  et  l'irrre,  V. 

B.  R.  en  appel,  Montréal,  l(i  seplend»re  187(i,  DivM-,  .1.  en 

C,  Cakon,  .1.,  Diii'MMoNo,  .1,,  Baooi.kv,  .r ,  et  P.KAri)uv,.I.  <»'/ 
/loc,  confirmant  le  ju^renient  de  (".  S.  H.,  Montréal,  30  n)ai 
1868,  JÎKRTHKLOT,  J .,  MoNDKi.KT,  .1  ,  dissident,  et  Monk,  .1., 
qui  confirmait  le  jugement  de  C;.  C,  Iberville,  11  juin  l.SO". 
SicoTTK.  .J.,  15  .!.,  p.  227;  1  H.  L.,  p.  til»7,et  20  U.  J.  B.  Q.,  p. 
438) 

"        :—Vidf  BoRNAOH. 

•    "    Enrkoihtrkment. 

■  "  Vektk  i)i;  i'hoi'kiktic  eorit  taxes  miîmcii'amîs. 
PREUVE.  La  preuve  testimoniale  ne  peut  être  reçue  pour  prouver  le 
paiement  d'une  dette  duo  en  vertu  d'un  jugement,  (jnand 
nicMne,  à  l'oriiriue,  ladette  wrait  d'une  nature  counnerciale. 
lia  déclaration(]u'uii  témoin  fait  i|u'um  reçi'  constatant  l(« 
payement  de  cette  cnaïue  est  perdu,  n'est   pas  snllisante 

fMur  faire  admettre  la  preuve  testimoniale.  Il  faut  prouver 
e  cas  fortuit  par  lequel  (îo  reçu  a  été  perdu.  Art.  12:i:i  C. 
l".  (Millir  Vf»  Kimp,  et  linkir  <t  al,,  tiers  saisis,  ('.S. il  ,  Mont- 
réal, 3(1  décend)re  iKCiO,  Mondei.ei,  .).,  Bkuthki.ot,  .1.,  et  M  ac- 
KAY,  ,].,  confirmant  le  ju>:eiuent  de  (\  S.,  .Montréal,  Mosk, 
.L,  14  .1.,  p.  74.  et  20  K.  'J.  U.  (i-,  p.  18) 
"        En  vertu   dos   disiiasitions  «lu  ((  7  .le  l'article  22()0  C.  C,  tel 

an'ameudé  par  la  .section  1  du  cli.  ;12  «les  statuts  de  Quél)ec 
e  1800.  32  Vict.,  intitulé:  "Acte  pnur  amender  l'an  icle 
2200  du  Coilc  Civil,  en  «:e  «pii  ('oncerne  les  honorai rcîs  dus 
aux  médecins,"  un  médecin  a  le  «Iroit  de  |)rouver  la  nature 
et  la  durée  di;  ses  .s« lins  «lurantcinq  années  |)()nr  tels  s«iiii« 
rendus  avant  la  passation  de  ce  statut,  vu  ipi'en  (ait  <le 
preuve  et  de  procvlure,  la  loi  actuelle  rC'L'Ie  les  faits  anté- 
rituirs.  (  Whi/lr  vs  Jji  llomild,  C.  C,  Montréal,  IT)  octobre 
1801),  ToliKANCK,  14  .1.,  p.  133;  2  R  L.,  p.  183,  et  20  R.  J.  R. 
Q..  p.  30) 
"  Lo  §  21  «le  la  sec  20  du  l'Ii.  24  «les  .S.  11.  B.  V,.  «le  IStil,  intitulé  : 
"  Acte  concernant  les  municipidités  et  les  chemins  dans  le 
Ba8-Cana«la,"  était  eu  ces  termes:  "Toute  nomination 
d'un  ollicier,  j)ar  un  conseil  municipal, sera  faite  par  une 
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r^flolntion  Rdopt(*e  par  le  coiiaoil,  et  le  flecrétaire-trésorier 
sera  ieini  d'en  donner  imni^*diutement  uvïh  fl|)<^(;ial  à  la  |>or- 
«onne  aiMHJ  noniint'e."  Il  a  «'■t^  jn^é,  sous  coh  <Us|H)8itionfl, 
(|(ie  la  preuve  ({d'un  iiit4|)ecit>urde<'lAtHre8  et  de  foHséflavait 
jnritliciion  pour  ordonner  l'ouverture  d'un  fo8B<^  de  littne, 
doit  HO  fiiire  par  la  production  de  la  réfloliition  du  conseil  le 
nommant,  lormiue  su  rpialité  t-Ht  H|/!(;lalumunt  niée  dans  la 
cause,  et  la  prcuvo  vorhalo  qu'il  est  reconnu  et  qu'Habit 
«•omme  tel,  ost  iusuffiHantit.  i />»««•  et  Vfturrhfm;  C.  B.  R. 
en  iip|Hfl,  Montr^'al,  9  juin  1H(W,  Ditval,  J.  en  ().,  Caron,  J., 
Ditt'MMOM),  .1.,  et  Haimu.ky.  .1.,  inflruumt  le  jugement  de  C. 
S.,  Horcl,  125  janvier  186H,  Loranokh,  .1.,  1  K.  L.,  p.  158,  et 
L'(»  K.  .1.  H.  Q.,  p.  321») 

liora(|u'un  acte,  reçu  par  un  notaire,  est  n'dixCf  et  lu,  par  ce 
dernier,  dans  une  lantr<iu  ctrau^fùro  à  une  duH  parties  con- 
tractantes et  (|iiVllo  no  comprend  paH,  cette  derniôre  peut 
prouver  par  témoiuH  l'orreur  et  son  défaut  de  consentement 
aux  conventions  contenu»*  dans  l'acte,  et  elle  n'est  pas  obli- 
gée dans  ce  cas  d'avoir  recours  à  l'inscritHion  de  faux  pour 
faire  annuler  l'acte.  {Nolde  v  Ltihaye,  C,  8.  H.,  Montr<''al, 
.HO  avril  18(()(,  Mondklrt,  .1.,  Hkkthrlot,  J.,  et  Torhanck,  J., 
confirinant  le  jut;c>nient  (le  C.  H.,  Saint  François,  2  mai  1868, 
Hhort,  .1.,  1  R'.  L.,  p.  197,  et  20  R.  .1.  H.  (l,  p.  342) 

liO  mcdccin,  dfinandeur  dans  une  cause,  ne  ]nmt  faire  preuve 
de  son  compte,  par  hou  propre  serment,  sans  au  oréalable  en 
avoir  (>)>teuu  la  (M^rmission  du  tribunal.  (Vuloi»  va  Roy, 
(>.  H.  R.,  Montroal,  31  mai  lS<i9,  Mondhi.kt,  J.,  BERTnKi.oT, 
.1.,  et  ToRKANC  ,  .1.,  l  R.  L.,  p.  199,  et  20  R.  .1.  R.  Q.,  p.  343) 

La  sec.  10  du  cli.  2  des  Ordonnances  de  1785,  25  Geo.  III,  inti- 
tulée :  "  Ordonnance  qui  rëfcle  lt«  formes  de  procéder  dans 
IcH  ('ourH  Civiles  de  .Itidicature,  et  qui  étaMit  les  Procès 
par  .lur«''H  dans  les  ntlaireH  de  commerce,  et  d'injures  per- 
Honiiclles  qui  <loi  vent  être  comfjenséeH  en  dommages,  en  la 
Province  de  Qucboc,"  étaiten  ces  termes:  "  Dans  la  preuve 
de  tous  faits  conc^ernant  les  affaires  de  commerce,  on  aura 
recours  dans  toutes  le»  Cours  de  juridiction  civile  en  cette 
province,  aux  formes  adminos,  quant  aux  t^moi^naffes  par 
les  lois  anglaises.''  \m  sec.  (i3  du  ch.  5  du  statut  du  Canada 
de  1858,  22  Vict.,  intitule  :  "  Acte  pour  amender  ultérieure- 
ment luK  Actes  de  jiidicature  du  BaH-Canada,"  se  lisait 
comme  «nit:  "  La  loi  quant  »\  la  preuve  de  tous  faits  con- 
cernant iesatiaires  de  commerce  en  force  dans  le  Bas-Cana- 
da, n'appliquera  i\  toute  vente  ou  livraison  faite  ou  à  être 
faite  par  un  non-commerçant  à  un  conimerçant,do  toutesden- 
rées,  prfKluits,  effets  ou  choses."  ('«s  dispositions  ont  »''té 
reproduiles  dans  les  se(rtii)ns  17  et  18  du  cli.  82  des  S.  R.  B. 
<".  do  1801,  intitulé:  "Acte  concernant  certains  sujets  du 
resiiort  de  l'administration  de  la  justice  en  général,  ainsi 
ipie  certaines  actions  cl  matières  sjH'cnales  de  procédure." 
CcH  8ecti<ms  étaient  en  ces  termes:  17.  "  Dans  la  preuve  de 
tous  faits  com^ernaiit  les  affaires  de  commerce,  on  aura 
recours  dans  toutes  les  cours  de  jnriilif'lion  civile  dans  le 
lias-Canada,  aux  refiles  de  témoi^naffe  prescrites  par  les 
lois  «l'Angleterre.  18.  La  loi  (juant  à  la  preuve  de  tous  faits 
coïKiernant  les  affaires  de  (!Ofnmorce,  en  force  dans  le  Bas- 
Canada,  s'appliquera  à  toute  vente  ou  livraison  faite  par  un 
non-commerçant  à  im  commerçant,  detoutt^  denrées,  pro- 
duits, ett'ets  ou  choses."  llaété  jugé, sous  les  dispositions  des 
sections  17  et  18du  ch.  82,.S.R.B.C.  de  18(il,  que  lu  preuve  de 
la  vente  d'un  coffre  de  sûret*^,  pour  un  prix  excédant  $50, 
consentie  par  un  aubergiste  àun  commerçant  à  qui  il  était  en- 
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dette,  et  délivré  à  ce  dernier,  pouvait  se  faire  par  témoins  à 
rencontre  du  locateur  qui  n'clamait  un  privilège  comme  tel 
sur  ce  coffre  ;  cette  vente  étant  une  affiiire  de  commerce  dans 
le  sens  desdites  sections.  (Archibald  et  al.  vs  Shaw,  et  Mc- 
Donald et  vir,  ints,  C.  S.  R.,  Montri-al,  28  juin  1870,  Berthe- 
LOT,  J.,  Mackav,  .T.,  et  Beaudrv,  J.,  confirmant  le  jugement 
de  C.  C.,  Montréal,  15  décembre  1869,  Torhance,  J.,  14  .T., 
p.  277,  et  20  R.  J.  R.  Q.,  p.  223) 
PREUVE.  Celui  qui  est  poursuivi  pour  une  pénalité  ne  peut  pas  être  exa- 
miné comme  témoin  contre  lui-même.  On  doit  suivre  à  cet 
égard  les  règles  du  droit  anglais  sur  la  preuve.  (Lami  vs  Ba- 
bouin, C.  S.,  Trois-Rivières,  lô  avril  1870,  Polette,  J.,  1  R. 
L.,  p.  687,  et  20  R.  J.  R.  Q.,  p.  433) 

"  Le  défendeur  poursuivi  pour  le  recouvrement  de  la  valeur  d'un 
cheval  que  le  demandeur  dit  lui  avoir  donné  en  gage,  lui 
offrant  le  montant  de  la  créance  garantie  par  ce  gage,  peut 
prouver  par  té  noin  qu'il  n'a  pas  eu  ce  cheval  en  gage,  mais 
qu'il  l'a  acheté  du  demandeur,  et  ce,  quoique  le  défendeur 
dise  qu'il  a  payé  ce  clieval  une  somme  excédant  $50  ;  la 
possession  du  cheval  par  le  défendeur  équivalant  à  un  com- 
mencement de  prftuve  por  écrit.  {Lefebvre  vs  Bruneau,  C.S.R., 
Montréal,  30  avril  1S70,  Mackay,  J.,  Torraxce,  J.,  et  Beau- 
URY,  J.,infirma2it  les  décisions  de  P»ertiielot,  J.,  14  J.,  p. 
268,  et  20  R.  J,  R,  Q.   p.  19()) 

"  Le  syndic  à  une  failJiw.,  oessîonnaire  d'une  police  d'assurance, 
peut  prouver  pa»'  témoins  l'intérêt  que  l'assuré  a  dans  Tim- 
meuble  assure.  (  '!  tyti'.  ot  The  Home  Inmrancc  Company,  V. 
S.,  Montréal,  30  se  -.embre  1870,  Tqrrance,  J.,  14  J.,  p  301  ; 
2  R.  C,  p.  232,  et  20  R  J.  R.  Q.,  p.  244) 

"        : — Vide  Assurance  maritime. 

"        :—    "    Enquête. 

"        : —    "    Médecin. 

"        : —    "    Femme  mariée. 

"  EN  MATIERE  CRIMINELLE.  Lorsquedeux  complices  d'un 
acte  criminel  sont  accusés.dans  deux  actes  d'accusation  sépa- 
rt's,  d'avoir  commis  l'acte  conjointement,  ils  sont  témoins 
compétents,  l'un  contre  l'autre,  en  faveur  de  la  couronne, 
ou  l'un  pour  l'autre,  contre  la  couronne.  Cette  compétence 
a  lieu  même  lorsqu'un  verdict  a  été  rendu  contre  le  com- 
plice ap}xdé  comme  témoin,  pourvu  que  la  sentence  n'ait 
pas  été  prononcée  sur  le  verdict  ;  dans  ce  cas,  la  crédibilité 
du  témoin  est  entièrement  laissée  à  l'appréciation  du  jury. 
{Reffina  vs  Pelletier  et  Tellirr,  C.  B.  R.,  Montréal,  9  mars 
1870,  DuvAL,  .T.  en  C,  Caron,  J.,  Drummonu,  J.,  Badgley, 
J.,  et  MoNK,  J.,  1  R.  L.,  p.  565  ;  3  R.  L.,  p.  124  ;  16  J.,  p.  146, 
et20R.  J.  R.  Q.,p.  377) 

"  TESTIMONIALE:— Fïrfc  Prkuve. 
PRIVILEGE  DU  LOCATEUR.  Le  locateur  qui  fait  saisir,  par  droit  de 
suite,  un  effet  mobilier  soumis  à  son  privilège  et  qui  a  été 
vendu  à  un  tiers  par  le  locataire,  et  qui  se  fait  mettre  en 
possession  de  cet  effet  par  l'huissier  saisissant  et  du  consen- 
tement du  locataire  lo  remet  à  un  tiers  encanteur  pour  le 
vendre  et  applitjuer  le  produit  de  la  vente  en  déduction  du 
loyer  et  discontinue  sa  saisie-gagerie,  perd  son  privilège 
après  l'expiration  des  délais  pour  l'exercer  par  droit  de 
suite,  et  l'acquéreur  de  cet  objet  par  la  vente  à  lui  faite  an- 
térieurement par  le  locataire,  peut  revendiquer  cet  effet 
entre  les  mains  du  tiers  chez  qui  il  a  été  déposé  par  le  loca- 
teur, commesnsdit.  Arts  1624,  1994  et  2005  C.C,  et  873  C.P.C. 
(Archibald  et  al.  vs  Sho>i',  et  McDonald  et  vir,  Ints,  C  S.  R., 
Montréal,  28  juin  1870,  Bkrtiiei,ot,  .T.,  Mackav,  J.,  et  Beau- 
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DRY,  J.,  confirmant  le  jugement  de  C.  C,  Montréal,  15  tlé- 
ceinbre  1869,  Toeranck,  J.,  14  J.,  p.  277,  et  20  K.  J.  R.  Q., 
p.  223) 
PRIVILEGE  DU  VENDEUR.  Celui  qui  vend,  sans  terme,  des  pierres  à 
un  entrepreneur  pour  la  construction  d'une  maison,  et  qui 
livreces  pierres  sur  le  terrain  où  elles  doiventêtroemployées 
à  cette  construction,  peut,  après  huit  jouis  de  la  vente  et  'le 
la  livraison,  poursuivre  l'entrepreneur  pour  le  prix  des 
pierres  et  les  saisir  par  saisie  conservatoire,  et  demander 
qu'elles  soient  vendues  pour  qu'il  soit  payé,  par  privilèjie, 
du  prix  de  la  vente,  et  ce,  en  mettant  en  cause  le  proprié- 
taire du  terrain  et  de  la  maison  que  l'entrepreneur  cons- 
truit, et  ce  propriétaire  ne  pourra  garder  ces  pierres,  s'il  ne 
f)rouve  pas  qu'avant  la  saisie  il  eu  avait  payé  la  valeur  à 
'entrepreneur.  Art.  2000  C.  C.  {Laroie  vs  (JaKsant,  et  Cleyi- 
dinning,  mis  en  cause,  C.  C,  Montréal,  2  Avril  1870,  ïor- 
RANCE,  J.,  14  J.,  p.  225,  et  20  R.  J.  R.  Q.,  p  156) 
PROCEDURE.  Le  cautionnement  en  appel,  dans  les  appels  de  la  Cour 
de  Circuit,  doit,  à  peine  de  nullité,  mentionner  une  somme 
déterminée  pour  laquelle  les  cautions  se  rendent  respon- 
sables. On  doit  y  annexer  les  affïdavits  par  lesquels  les  eau- 
/  tiens  ont  justifié  de  leur  solvabilité  ;  sinon,  le  cautionne- 

ment sera  rejeté,  même  si  l'intimé  n'a  pas  invoqué  cette 
cause  de  nullité.  (La  Fabrique  de  Sainti-Jutie-de-Somerset  et 
Paquet,  C.  B.  R.  en  appel,  Québec,  20  juin  1868,  Duval,  .1. 
en  C,  Caron,  J.  (dissident),  Drlmmond,  J.,  Bauglev,  J.,  1 
R.  C,  p.  233,  et  20  R.  J.  R.  Q.,  p.  352) 

"  Un  jugement  n'est  pas  nul  parce  qu'il  ne  contient  pas  toutes 
les  énonciations  mentionnées  dans  l'article  472  C.  P.  C.  {La 
Fabrique  de  Sainte- Jidie-deSomir set  et  Paquet,  C.  B.  R.  en 
appel,  Québec,  20  juin  1869,  Duval,  ,T.,  Caron,  J.,  Monk,  J,, 
et  Mackay,  j.,  confirmant  le  jugement  de  C.  S.,  Stuart,  J., 
1  R.  C,  p.  430,  et  20  R.  J.  R.  Q.,  p.  353) 

"  Lorsque  le  dossier  dans  une  jwursuite  sur  copias  est  devant  la 
Cour  de  Revision  sur  une  inscription  j)our  obtenir  la  révi- 
sion d'un  jugement  de  la  Cour  Supérieure  cassant  la  cajnas 
sur  requête,  aucune  procédure  ne  peut  être  prise  dans  la 
cause  devant  la  Cour  Supérieure,  en  première  instance.  Arts 
498  et  823  C.  P.  C.  (Meiijs  et  ai  vs  Aih-in  alias  Curtis,  C.  S., 
Montréal,  18  septembre  1869,  Mackay,  .T.,  14  J.,  p.  84,  et  20 
R.  J.  R.  Q.,p.  29) 

"  Jjorsque  le  tribunal  de  première  instance  ii,  sous  les  disposi- 
tions de  l'article  320  C.  P.  C,  permis  d'amender  la  déclara- 
tion de  manière  à  coïncider  avec  les  faits  prouvés,  et  a  refu- 
sé au  défendeur  la  permission  de  plaider  à  cet  amende- 
ment, la  Cour  d'Appel  n'interviendra  pas  en  faveur  du  dé- 
fendeur, vu  que  ce  n'est  qu'une  question  de  procédure. 
(Perry  et  de  Èeaujcu  et  oL,  C.  B.  R.  en  apjwl,  Montréal,  9 
décembre  1869,  Di'vai.,  J.  en  C,  Caron,  .T.,  Drummond,  J., 
et  Baixîley,  j.,  14  .T.,  p.  334,  et  20  R  J.  R.  Q.,  p.  285) 

"  Une  motion  pour  faire  rejeter  une  requête  civile,  parce  que  les 
raisons  invoquées  dans  cette  n'cjnête  pont  iusnliisantes  pour 
en  faire  obtenir  les  conclusions,  ne  peut  être  accordée,  par- 
ce qu'un  tel  moyen  ne  peut  être  invoqué  par  une  défense  en 
droit.  Arts  135  et  147  C.  P.  C.  {Txnnbirt  vs  Gaucin,  C.  ?«., 
Sorel,  1869,  Lohanoer,  .T.,  1  R.  L.,  p.  47,  et  20  R.  .T.  R.  Q., 
p.  291) 

"  La  contestation  est  liée  par  la  demande,  les  exceptions  et  les 
réponses  aux  exceptions,  quand  ces  réjionses  sont  générales 
et  ne  contiennent  aucun  fait  non  articulé  dans  la  demande. 
Art.  148  C.  P.  (.;.    [Vorhrane  cl  al.  vs  Jiourne  et  al,  C.  S., 
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Montréal,  27  avril  1809,  Tohkanoe,  J.,  13  J.,  p.  168  ;  19  R.  J. 
R.  Q.,  p.  232,  et  20  R.  J.  R.  Q.,  p.  227) 
PROCEDURE.  Ijbs  parties  devant  la  cour  de  police  ne  penvent  plaider 
qn'en  personne  on  représentées  par  un  procureur  ad /ii^m  ou 
avocat;  elles  ne  penvent  se  faire  représenter  par  un  autre 
personne.  (Le  Capitaine  du  imsite au  ilrangrr  Anna-Delius  \s 
Pavlson,  C.  P.,  tiuébec,  19  juin  1869,  le  Juge  des  Cessions,  3 
R.  L.,  p.  524,  et  20  K.  .1.  R.  Q.,  p.  243) 

"  Lorsque  deux  parties  dans  une  cause,  ont  soulevé  deux  contes- 
tations (listin(;tes  et  se  joignent  dans  un  appel  du  jugement 
qui  leur  est  contraire,  l'intimé  pourra  obtenir  de  la  Cour 
lî'Appel  la  permission  de  produire  une  comparution  dis- 
tincte sur  chaque  contestation  soulevée  par  les  appelants  en 
cour  de  première  instance  {The  Olen  Brick  Co.  et  al.  et 
Shackell,  C.  B.  R.  en  appel,  Montréal,  17  septembre  1871, 
DuvAL,  J.  en  C,  Caron,  J.,  Drcmmond,  J.,  Badolky,  J.,  et 
MoNK,  J.,  16  J.,  p.  257,  et  20  il  .1.  k.  Q.,  p.  170) 

•'  Les  défenses  ou  réponses  en  droit  doivent  "e  juger  suivant  les 
allégations  contenues  dans  la  déclaration  ou  les  plaidoyers, 
sans  égard  aux  documents  produits  dans  la  cause;  ces  dé- 
fenses ou  réponses  ne  .levant  s'attaquer  qu'aux  allégations 
mêmes.  Art.  147  C.  P.  C.  (King  vs  FÛialrault  et  al.,  et  Tuns- 
tallet  al.,  C.  8.,  Montréal,  28  février  1870,  Torrance,  J.,  14 
.T.,  p.  197,  et  20  R.  J.  R.  Q-,  p.  119) 

"  Lorsqu'une  déclaration  contient  des  allégations  incompatibles 
et  inconciliable-»  les  unes  avec  les  autres,  les  allégations 
d'un  premier  chef  établissant  un  état  de  chose  qui  est  con- 
tio  '  i  par  les  alléjrntions  d'un  second  chef,  et  les  allégations 
d'un  second  chef  alléguant  la  nullité  de  substitutions  dont 
le  troisième  chef  admet  la  validité,  le  défendeur  doit  s'en 
prévaloir  par  une  exception  préliminaire,  et  il  ne  peut  le 
faire  par  une  défense  au  fond  en  droit.  (King  vs  Filiatrault 
et  al.,  et  Tumtall  et  al,  C.  S.,  Montréal,  28  février  1870,  Tor- 
rance, J.,  14  J.,  p.  197,  et  20  R.  J   R.  Q.^  p.  119) 

"  Il  n'y  a  pas  lieu  de  demander  le  rejet  d'une  demande  de  plai- 
der, vu  que  cette  procédure  n'affecte  pas  la  cause;  les  pro- 
cédés subséquents  à  cette  demande  pouvant  seuls  l'affecter  ; 
et,  s'il  y  a  eu  demande  de  plaider  irrégulièrement  faite,  et 
ensuite  forclusion  de  plaider,  alors,  ce  sera  le  temps  de  se 
pourvoir.  Art.  137  C.  P.  C.  (Armstrong  vs  Barlhe,  C  S., 
Sorel,  1869,  Loranger,  .1.,  1  R.  L.,  p.  49,  et  20  R.  J.  R.  Q , 
p.  292) 

"        : — Fide  Appel  AU  coKsEiL  PRIVÉ. 
"    Assignation. 

"    Assurance  contre  l'ivcendih. 
"    Bois  sur  liES  terres  publiques. 

•  "    <'apias. 
"    Cautionnement  pour  frais. 

•  "    Certiorari. 
"    Commission  rogatoirk. 
"    Compagnie  incorporée. 

■  "    Compensation. 

■  "    Compétence. 
"    Contestation  liée. 
"    Corporation  ooMMBRciAiiE  étrangère. 

•  "    Décret. 

■  "    Désistement. 
-   "    Enquête. 

•  "    Exception  préliminaire. 

■  "    Faillite. 
"    Forclusion. 
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II 
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II 
II 
II 

II 
II 
II 


PROCEDURE   —Vide  Garantie  du  vendeur. 

:—    "    Gardien  d'office. 

: —   "    Minorité. 

: —   "    Opposition  a  fin  d'annuler. 

: —   "  "  ••      DE  distraire. 

: —   "    Prescription. 

; —   "    Pkocès  par  jury. 

: —    "    Saisie  d'immhublks. 

:—    "         '•      revendication. 

: —   "    Transaction. 
"  : —   "    Tierce-opposition. 

"  : —   "     Ventk  de  propriété  i-our  taxes  municipales. 

"        CRIMINELLE  :  -  Vide  Récisation  dks  .iubés. 

EN  M.\TIERE  CRIMINELLE.  Lo  fait  que  le  juge,  lors  du 
procès  d'une  personne  accusée  du  délit  mentionné  dans  la 
sec  73  du  ch.  92  des  S.  R.  C.  de  18.09,  aurait  admis  une 
preuve  illégale,  n'invalidera  pas  le  verdict  du  jury  trouvant 
l'accusé  coupalile,  si,  lors  do  sa  charge  au  jury,  le  juge  a  dé- 
claré qu'il  ne  devait  pas  prendre  en  considération  la  preuve 
qu'il  avait  ainsi  admise,  et  s'il  n'apparaît  pas  que,  malgré 
cette  déclaration,  le  jury  a  été  influencé  par  cette  preuve. 
(L<i  Reine  Vh  Framr,  C.  B.  R.  en  appel,  Montréal,  9  juin 
1870,  DuvAi,,  J.  on  C,  Caron,  J.,  Drummond,  J.,  Badgi.ey, 
J.,  et  MoNK,  .T.,  confirmant  le  jugement  de  Mackay,  J. ,  14 
J.,  p.  24.n,  et  20  K.  J.  R.  Q.,  p.  172) 
EN  MATIERE  CRIMINELLE^  Dans  un  procès  pour  le  délit 
mentionné  dans  la  sec.  73  du  ch.  92  des  S.  R.  ('.  de  1859,  et 
avant  le  premier  janvier  1870,  date  de  la  mise  en  force  du 
statut  du  Canada  de  1869,  32-33  Vie,  ch  29,  intitulé:  "Acte 
concernant  la  Procéilure  dans  les  causes  criminelles  ainsi 
que  certaines  autres  matières  relatives  à  la  loi  criminelle," 
sec.  38,  il  était  promis  à  la  couronne  de  faire  mettre  de 
côté  tout  juré  jusqu'à  ce  que  la  lis'te  fut  épuipée.  {La  Reine 
vs  Fraser,  C.  B.  R.  en  appel,  Montréal,  9  juin  1870,  Duvai.. 
J.  en  C,  Caron,  J. ,  Drummond,  J.  (dimdfnt),  Badglky,  et 
MoNK,  J.  {dimndeiit),  confirmant  la  décision  de  MackaVj  J., 
14  J.,  D.  245,  et  20  R.  .T.  R.  Q.,  p.  172) 
"  EN  MAT^IERE  CRIMINELLE.  Dans  un  procès  contre  un  ac- 
cusé sous  les  dis|)08ition8  df  la  section  73  du  ch.  92  des  S. 
R.  C.  de  1859,  intituK'  :  "  Acte  concernant  les  délits  contre  la 
personne  et  la  propriété,"  qui  se  lit  comme  suit:  "Qui- 
conque obtient  une  chose  quelconque,  avec  intention  de  frau- 
der, sera  coupaltle  d'un  délit,  et  sera  emprisonné  pour  une 
période  de  pas  plus  de  deux  ans,  et  condamné  ou  non  aux 
travaux  forcés,"  jwur  avoir  acheté  des  marchandises  dans 
un  temps  où  l'accusé  f-e  savait  complètement  insolvable  et 
incapable  de  les  payer,  il  sera  permis  à  la  poursuite  de  faire 
entendre  des  témoins  pour  prouver  qu'il  a  fait  des  achats 
semblables  et  dans  les  mêmes  circtonstances  d'autres  per- 
sonnes. {La  Reine  vs  Fraser,  C.  B.  R.  en  appel,  Montréal, 
9  juin  1870,  Duval,  .1.  en  C,  Cahon,  J.,  Drummond,  J.,  Bad- 
ulev,  j.,  et  MoNK,  J.,  confirmant  le  jugement  de  C.  S., 
Mackay,  j.,  14  J.,  p.  245,  et  20  R.  J.  R.  Q.,  p.  172) 
PROCES  PAR  .JURY.  L'option  pour  un  procès  par  jury  faite  par  la 
réponse  au  plaidoyer  du  défendeur  n'est  pas  suffisante  pour 
donner  droit  au  procès  par  jury  ;  il  faut,  dans  ce  cas,  une 
demande  spéciale  présentée  au  tribunal  dans  les  quatre 
jours  qui  suivent  la  contestation  liée,  ou  si  les  quatre  jours 
expirent  hors  du  terme,  alors  la  demande  peut  être  faite  le 
ureniier  jour  du  terme  suivant,  et  la  déclaration  d'option 
pour  procès  par   Jury    faite  dans  la  réponse  peut  servir 
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coiDine  avis  donné  à  la  partie  adverBe,  tel  que  requis  par 
l'article  350  C.  P.C.  {Mathem  vs  The  Northern  Asmrance 
Company,  C.  8.,  Montréal,  23  février  1870,  Bhaudhv,  J.,  14 
J.,  p.  138;  2  R.  L.,  p.  185,  et  20  R.  J.  R.  Q.,  p.  43) 
PROCES  PAR  JURY.  Lorsqu'en  réponse  à  une  question  qui  leur  est 
soumise,  les  jurés  expriment  une  opinion  légale,  le  tribunal 
peut  rendre  jugement  sur  le  verdict,  sans  égard  à  cette  opi- 
nion des  jurés  qui  ne  doit  pas  être  considérée  ;  mais  si,  en 
réponse  à  une  question,  les  jurés  donnent  une  réponse  sur 
le  fait  contraire  à  la  preuve,  le  tribunal  ne  peut  passer 
outre  et  donner  jugement  contrairement  à  cette  réponse. 
Tont  ce  qu'il  peut  faire,  dans  ce  cas,  c'est  d'accorder  un  nou- 
veau procès.  (  Whyle  va  The  Western  AxKuranee  Company, 
Conseil  Privé, 9  mars  1875,  confim.aiit  le  jugement  de  C.  B. 
R.  en  appel,  Montréal,  20  septembre  1873,  Duval,  J.  en  C, 
Drummmosd,  j.,  Badgley,  J.,  dissident,  Monk,  J.,  dissident, 
et  Taschereait,  J.,  qui  confirmait  le  jugement  de  C.  S.  R., 
Montréal,  30  avril  1872,  Berthklot,  J.,  Mackay,  J.,  et  Beau- 
i>Rv,  .T.,  qui  approuvait  la  charge  aux  jurés  de  Torranok,  J., 
22  .T.,  p.  215  ;  7  R.  L.,  p.  106,  et  20  R.  J.  R.  Q.,  p.  249) 

"        PAR  JURY  i—Vide  Assurance  contre  l'incendik. 

"  "  : —    "    Juré  en  matière  civile. 

'«       -VERBAL  :-~Vide  Fossé  de  ligne. 

"  "         :—    "    Surintexdant  spécial. 

PROCUREUR  AD  LITEM  :— F/de  Transaction. 

PROHIBITION.  Le  droit  de  surveillance  accordé  aux  tribunaux  supé- 
rieurs sur  les  autres  tribunaux,  peut  s'exercer  au  moyen 
d'un  bref  de  prohibition.  Il  n'est  pas  nécessaire  pour  l'ob- 
tenir de  déclarer  qu'il  n'y  a  pas  d'autre  moyen  de  garantir 
ses  droits;  mais  il  sufHt  de  se  plaindre  que  les  juges  de 
paix  n'avaient  pas  juridiction,  qu'ils  ont  procédé  injuste- 
ment et  illégalement  ou  ont  refusé  de  rendre  justice.  Art. 
1031  C.  P.  C.  {Dubord  vs  Boivin,  C.  S..  Saint-Hvacinthe, 
22  novembre  1866,  Siootte,  J..  14  J.,  p.  203,  et  20  R'.  J.  R.  Q., 
p.  126) 

"  La  corporation  municipale  ayant  nom  "  Le  maire  et  les  con- 
seillers de  la  ville  de  Sorel,"  qui,  par  les  dispositions  de  la 
section  37  du  ch.  75  des  statuts  du  Canada  de  1860, 23  Vict., 
intitulé  :  "  Acte  pour  incorporer  la  ville  de  Sorel,"  a  le  droit 
d'émaner,  sous  le  sceau  du  maire,  un  mandat  autorisant  la 
saisie  et  vente  des  meubles  et  effets  de  toute  personne  tenue 
de  payer  les  cotisations  qui  lui  sont  imposées,  et  qui  néglige 
de  faire  ce  paiement  pendant  l'espace  de  trente  jours  après 
que  demande  lui  en  aura  été  faite,  est  un  tribunal  inférieur 
A  qui  un  bref  de  prohibition  peut  être  adressé;  mais  un  con- 
tribuable dont  les  meubles  et  effets  sont  ainsi  saisis,  en 
vertu  d'un  mandat  sous  lo  seing  du  maire,  pour  prélever  le 
montant  des  cotisations  qui  lui  ont  été  imposées,  ne  peut 
obtenir  un  bref  de  prohibition,  sur  son  allégation  que  la 
corporation  lui  serait  endettée  pour  un  montant  plus  consi- 
dérable que  celui  pour  lequel  il  est  saisi,  et  qu'il  y  a  lieu  à  la 
crimpensation  des  créances,  vu  que,  dans  ce  cas,  il  n'y  a 
pas  eu  excès  de  juridiction,  parce  que  le  maire  avait  droit 
d'émaner  un  mandat  do  saisie  sur  le  rôle  de  perception 
homologué  qui  constatait  que  les  cotisations  étaient  dues, 
et  vu  qu'il  faut  que  l'excès  de  juridiction  apparaisse  à  la 
face  mêm"î  des  procédés  pour  dentier  juridiction.  (^Irni- 
strong,  requérant  prohibition,  0.  S.,  Sorel,  1869,  Ix)Ranger, 
J.,  1  R.  L.,  p.  48,  et  20  R.  J.  R.  Q.,  p.  292) 

"        : — Vide  Acte  de  tempérance  de  1864. 

"        : —    "    Licence  d'auberge. 
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PROMESSE  DE  VENTE:— Ftrf«  Vente. 
PROPRIETE  -.—  Vide  Rivières  naviqaiiles  et  klottahi-eb. 
PROTONOTAIRE  -.-Vide  Dépôt. 
"       : — Vidt  Requête  civii'B. 

Q 

QUESTIONS  RESERVEES  DANS  LES  CAUSES  CRI\'INEI.LES. 
L'audition  et  la  décision  d'une  question  ré.-iervée  par  la 
cour  du  Banc  de  la  Reine, siégeant  au  criminel,  sous  lesdis- 
positions  de  la  section  57  du  ch.  77  des  S.  R.  B.  C.  de  1801, 
intitulé:  "Acte  concernant  lu  cour  du  Banc  de  la  Reine,  ' 
dans  un  procès  pour  délit,  pourra  se  faire  en  l'absence  de 
l'accusé  qui,  après  le  verdict  rendu  contre  lui,  aurait  fui  la 
justice.  (La  Kdne  vs  Fraser,  C.  B.  R.  en  appel,  Montréal, 
{)  juin  1870,  DuvAK,  J.  en  C,  Caros,  .T.,  Diîummond,  J.,  Bai;- 
OLEY,  J.,  et  MoNK,  J.,  confirmant  le  jugement  de  Mackav, 
J.,  14  J.,  p.  245,  et  20  R.  J.  R.  Q.,  p.  lt2) 

QUO  WARi  ÀNTO.  En  1856  fut  pfissé  le  statut  du  Canada  iy-20  Vie, 
ch.  141,  intitulé:  "Acte  pour  autoriser  les  membres  de 
l'église  unie  d'Angleterre  et  d'Irlande  en  Canaiia,  à  s'assem- 
bler en  synode."  Le  16  avril  18.')8,  fut  passé  le  ch.  139,  des 
statuts  du  Canada  de  1858,  22  Vie,  intitulé:  •' Acte  pour 
expliquer  et  amender  l'acte  intitulé  :  "  Acte  pour  autoriser 
les  membres  dr  V église  unie  d'Angleteire  et  d'' Irlande  en  Canada, 
à  s'assembler  en  sijnodi."  Le  préaraliule  de  ce  statut  de  1858 
déclare  qu'il  existe  des  doutes  s'il  se  trouve  dans  l'acte  de 
1856,  des  dispositions  suffisantes  pour  autoriser  les  laïques 
de  l'église  unie  d'Angleterre  et  d'Irlande  d'être  représentés 
aux  syno'Ies  dont  la  réunion  est  autorisée  par  ledit  acte,  et 
qu'il  est  à  propos  de  faire  dif  paraître  ces  doutes.  La  sec  1 
du  statut  de  1858  contient  la  disposition  suivante:  "Pour 
toutes  les  fins  dudit  acte,  les  laïques  s'asi'sembleront  -ç&r 
représentants,  et  jusqu'à  ce  qu'il  en  soit  autrement  décidé 
par  1^  ,  node  de  chaque  dioclse,  il  pourra  être  élu  un  délé- 
gué ou  plus  (mais  dont  le  nombre  n'excédera  pas  trois  en 
aucun  cas)  aux  assemblées  annuelles  de  PAques  da-'- 
chaque  paroisse,  mission  ou  cuie,  dans  le  diocèse,  ou  dans  le 
Cad  ovl  il  pourra  y  avoir  plus  d'une  congrégation,  dans  toute 
paroisse,  mission  ou  cure  alors  dans  chaque  telle  congréga- 
tion  ou  aux  assemblées  qui  seront  convoquées  spécialement 
à  cette  iîn  par  tout  ministre  qui  remplira  un  bénéfife  à 
charge  d'âme  ;  et  tous  laïques  appartenant  à  telle  paroisse, 
mission  ou  cure  ou  appartenant  à  telle  congrégation 
ayant  atteint  l'âne  révolu  de  vingt  et  un  ans,  qui  recon- 
naîtront par  écrit,  à  ladite  assemblée,  "  être  membres  de 
l'église  unie  d'Angleterre  et  d'Irlande,  et  n'appartenir  à 
aucune  autre  dénomination  religieuse,"  auront  droit  de 
voter  à  ladite  élection.  Chaque  délégué  recevra  du  prési- 
dent de  l'assemNée  un  certificat  do  son  élection  qu'il  pro- 
duira audit  synode  lorsqu'il  en  sera  requis;  et  la  première 
assemblée  dudit  synode  sera  convoquée  par  l'ovêque  dudio- 
cèse  en  tels  temps  et  lieux  qu'il  jugera  â  propos."  Il  a  été 
jugé,  sous  ces  dispositions,  que  la  synode  ne  peut  s'enquérir 
de  la  légalité  de  rélection  d'un  délégué  qui  est  porteur  d'un 
certificat  de  son  élection  à  lui  donné  par  le  président  de 
l'a$isemblée,  et  que  la  deuxième  clause  de  la  constitution 
dudit  synode  qui  exige  des  électeurs  à  l'éleciion  des  délé- 
gués, qu'ils  soient  propriétaires  de  bancs  ou  de  sièges  dans 
l'église,  est  constitutionnelle.  {Davidson  et  Baker,  C.  S., 
Montréal,  30  avril  1870,  Mackav,  J.,  14  J.,  p.  165  ;  2  R.  L., 
p.  189,  et  20  R.  J.  R.  Q.,  p.  94) 
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RÉCUSATION  OKS  JURÉS.  La  Couronne  a  droit  de  récuser,  sans 
montrer  cause,  tout  juré  (lu'elle  juge  à  propos,  jusiju'à  ce 
()ue  la  liste  solt  épuisée,  dans  les  cas  de  délit    auHsi  bien 

Îue  dans  les  cas  de  félonie.  Code  Criminel,  art.  (169.  {La 
'.einf  vs  Hogan  et  al.,  C.  B.  R.,  justice  criminelle,  Montréal, 
4  octobre  1865,  Mondelkt,  J.,  1  L.  C.  L.  J  ,  p.  70  ;  18  R.  J.  R. 
Q.,  p.  150.  et  20  R.  J.  R.  Q.,  p.  180) 
"  DES  JURES.  Lorsque,  dans  un  procès  criminel  pour  félonie, 
la  Couronne,  sur  le  premier  appel  du  petit  jury,  a  demandé 
qu'un  des  jurés  appelés  se  tienne  à,  l'écart,  elle  pourra  de 
nouveau,  sur  un  seciond  appel,  demander  que  le  même  juré 
se  tienne  à  l'écart  jusqu'à  ce  que  le  tableau  soit  épuise,  et 
elle  n'e-t  {)&■*  tenue  de  récuser  j)our  cause  et  de  donner  des 
raisons  au  second  appel,  s'il  y  a  encore  des  jurés  pour  for- 
mer le  tableau  qui  doit  faire  le  procès.  {La  Reine  vs  La- 
comhi;  C.  B.  R.  en  appel,  Montréal,  10  septembre  1869,  Df- 
VAL.,  J.  en  C,  Caron,  J.,  Drummond,  J.  {dmidiint\  BaociI-ey, 
J.,  et  MoNK,  J.j  confirmant  le  jugement  de  C.  B.  R.,  jusdce 
criminelle,  Montréal,  ô  juillet  186»,  Mackay,  J.,  13  J.,  p. 
259;  18  R.  J.  R.  Q.,  p.  505,  et  20  R.  J.  R.  Q.,  p.  180j 

RKCORDER:  — ri'rfi;  Règlement  municu'al. 

REGLEMENT  MUNICIPAL.  Par  le  H  de  la  soc.  10  du  ch.  72  des 
Statuts  du  Canada  de  1860,  23  Vie,  intitulé:  "Acte  pour 
amender  les  dispositions  des  différents  actes  pour  l'incorpo- 
ration de  la  cité  de  Montréal,"  le  conseil  de  ladite  cité  fut 
autorisé  à  faire  des  règlements  pour  autoriser  la  saisie  et 
confiscation  des  grains,  fleur,  beurre,  patates  et  autres  vé- 
gétaux, articles  et  effets  transportés  aux  marchés  de  ladite 
cité,  pour  être  vendus  ou  autrement,  »\  raison  de  défaut 
dans  la  mesure,  le  poids  ou  la  qualité  ou  pour  toute  autre 
bonne  et  suffisante  cause  ;  par  la  sec.  13  de  ce  statut,  le  con- 
seil est  autorisé  à  imposer  par  tout  tel  règlement,  telles 
amendes  n'excédant  pus  $20,  ou  tel  emprisonnement  n'excé- 
dant pas  30  jours,  ou  l'un  ou  l'autre,  suivant  qu'il  le  jugera 
nécessaire  pour  mettre  àexécution  lesdits  règlements.  Par  la 
sec.  50  du  ch.  60  des  Statuts  du  Canada  de  1804,  27-28  Vie, 
intitulé:  "  Acte  pour  amender  les  actes  relatifs  à  la  corpora- 
tion de  la  cité  de  Montréal,  et  pour  d'autres  fins,"  le  con- 
seil de  ladite  cité  "est  autorisé,  dan>  tout  règlement  ou  or- 
dt)nnance  passée  potir  quelqu'un  des  objets  définis  dans 
l'a(!te  d'incorporation  de  ladite  cité,  ou  dans  aucun  acte 
l'amendant,  dan^  le  but  de  mettre  en  force  les  dispositions 
de  tel  règlement,  d'imposer  une  amende  n'excédant  pas 
vingt  dollars,  et  les  frais  de  poursuite,  et  l'emprisonnement 
dans  la  prison  commune,  ou  dans  la  maison  de  correction, 
aux  travaux  forcés,  pour  un  temps  n'excédant  pas  un  mois 
de  calendrier."  Par  la  sec.  17  du  ch.  70  du  statut  de  Québec 
de  1869,  32  Vie,  intitulé:  "Acte  pour  amender  les  actes 
relatifs  à  la  corporation  de  la  cité  de  Montréal,  «t  pour 
d'autres  fins,"  en  outre  du  pouvoir  à  lui  déjà  accordé,  dans 
et  par  son  acte  d'incorporation,  et  les  divers  actes  qui 
l'amendent,  pour  la  mise  en  force  des  règlements  passés 
en  vertu  desdits  actes,  pour  les  fins  mentionnées  dans 
lesdits  actes,  le  conseil  fut  autorisé  d'imposer,  dans  et 
par  tels   règlements,   une  amende  n'excédant  pas   vingt 

t)ia8tre8  et  les  frais  de  poursuite  que  l'on  pourra  aussitôt 
ever  sur  les  biens  et  effets  du  défendeur;  ou  de  statuer  qu'à 
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défaut  de  paiement  immédiat  de  ladite  amende  et  les  frais, 
le  défendeur  pourra  être  emprisonné  dans  lu  prison  con>- 
mune,  pour  une  période  n'ex(!édant  pas  deux  mois  ;  ou  d'im- 
poser ladite  amende  et  les  frais,  en  sus  dudit  emprisonne- 
ment. Par  un  règlement  passt"  par  ledit  conseil,  le  7  juin 
1869,  il  était  décrété  que  "toute  {«rs^onne  qui  enfreindra 
uDcune  des  dispoHitions  de  ce  règlement  paiera  une  amende 
n'excédant  pas  20  piastres,  ou  sera  passible  li' un  emprison- 
nement n'excédant  pas  HO  jours  pour  chaque  telle  offense"  Il 
a  été  jugé  que  oe  règlement  est  illégal  en  autant  qu'il  donne 
une  «liscrétion  au  recorder  quant  au  montant  de  l'amende, 
discrétion  qui,  par  les»  statuts,  n'a  été  aiuordée  qu'au  con- 
seil lui-même.  Une  conviction  prononcée  houn  les  disposi- 
iious  de  ce  règlement,  ordonnant  renipri.«onnement  A  «ic- 
faut  du  paiement  immédiat  de  l'amende,  est  illégale,  vu  que 
le  règlement  permet  l'amende  ou  l'emprisonnement  d'une 
manière  alternative,  mais  ne  permet  pas  l'emprisonnement 
à  défaut  du  paiement  do  l'amende.  Une  conviction  faite 
sous  ce  règlement,  accordant  des  frais  au  plaignant,  est 
encore  illégale,  vu  que  le  règlement  ne  donne  pas  juridiction 
au  rocoriler  quant  aux  frais.  Ainsi  lorsque  la  loi  j)ermetau 
conseil  d'une  corporation  municipale  d'exercer  une  discré- 
tion quant  à  l'imposition  d'une  amende  ou  d'un  emprison- 
nement, ce  conseil  doit  exercer  cette  discrétion  lui-même,  et 
ne  peut  la  faire  exercer  par  le  recorder  ou  le  juge  de  paix. 
(Marry  vs  Le  maire,  lis  ichetrbis  et  conneiller»  de  lu  cité  de 
Montréal,  {j.H,,  Montréal,  18  décembre  1869,  Torkance,  J., 
14  J.,  p.  163,  et  20  H.  J.  R.  Q.,  p.  91  ) 

REGLEMENT  MUNICIPAL  :- J'ù/e  Cori'ouation  mlnicipai,e. 

RENONCIATION  A  SUCCESSION.  Une  action  intentée  contre  un  hé- 
ritier qui  n'avait  pas  renoncé  à  la  succession  et  qui  compa- 
raît et  plaide  une  renonciation  ultérieure  à  l'introduction 
de  la  demande,  sera  renvoyée, mais  cet  héritier  devra  payer 
les  frais  de  contestation.  (Société  de  construciion  du  dintrict  et 
de  la  cité  de  Montréal  vs  Kerfut  et  al.,  C.  8.,  Montréal,  HO  no- 
vembre 1859,  Berthelot,  J.,  4  J.,  p.  54,  et  20  R.  J.  R  Q., 
p.  153) 
"  A  SUCCESSION.  L'héritier  poursuivi  pour  une  dette  de  la 
succession,  qui  plaide  que  le  de  cujus  est  mort  insolvable, 
qu'il  n'a  rien  reçu  de  cette  suc^cession,  et  qu'il  ne  l'a  jamais 
acceptée,  et  ne  produit  une  renonciation  formelle  qu'à  l'au- 
dition au  mérite,  sera  condamné  aux  dépens  de  la  poursuite 
qui,  en  conséquence  de  cette  renonciation,  sera  renvoyée. 
Art.  650  C.  C.  {Mulhollund  et  <d.  vs  Halnin  et  al.,  (.".  S.,  Mont- 
réal, 29  novembre  1873,  Tokrance,  J.,*17  J.,  p.  318  ;  5  R.  L., 
p.  184,  et  20  K.  J.  R.  Q.,  p.  152) 

RENTE:— Vide  Rente  viagère. 

"  VIAGERE.  L'obligation  par  un  donataire  de  payer  tme  rente 
viagère  au  donateur,  conHistant  en  une  quantité  déterminée 
du  meilleur  blé  qui  poussera  fur  le  terrain  donné,  oblige  le  do- 
nataire a  fournir  du  bon  blé.  Le  donateur,  lorsqu'il  s'est 
réservé  du  bon  blé,  c'était  afin  d'avoir  du  pain  pour  vivre. 
Si  la  terre  ne  produit  pas  du  bon  blé,  le  donataire  doit  en 
acheter  pour  payer  sa  rente.  (Lalnnde  vs  Cholette,  C.  B.  R. 
en  appel,  Montréal,  9  juin  1868,  Uuvai-.  J.,  Aylwin,  J.,  Ga- 
bon, J.  (dissident),  BAnGi.EY,  J.,  et  Drummond,  J.,  infirmant 
le  jugement  de  C.  S.,  1  R.  L.,  p.  700,  et  20  R.  J.  R.  Q., 
p.  461) 

REPRÉSENTATION  -.—Vide  Substitution. 

REPRISES  MATRIMONIALES:— Ftdf  Femme  mariée. 

REQUETE  CIVILE.— L'ordre  desurbie  sur  une  requête  civile  pour  em- 
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pécher  ou  arrêter  l'exécution  du  jugement,  peut  être  donné 
par  le  protonotaire  en  vncance  'en  l'absence  du  juge  rési- 
dant dans  le  district.  Art.  507  C.  P.  G.  {Lambert  vs  Oaucin, 
C.  8.,Sorei,  1869,  Loranokr,  J.,  1  R.  L.,  p.  47,  et  20  R.  J.  R. 
Qm  p.  291) 
REQUETE  CIVILE:— Ft*  Procédure. 

RESPONSAUIlilTË.  La  crue  extraordinaire  des  eaux  d'une  rivière  qui 
entraîne  une  quantité  de  billots  qui  descendent  cette  ri- 
vière, et  brise  et  endommage  une  chaussée  barrant  cette 
rivière,  constitue  un  cas  fortuit  qui  soustrait  le  propriétaire 
dos  billots  &  la  responsabilité  quant  aux  dommages  éprou- 
vés par  !e  propriétaire  de  la  chaussée.  {Biliveau  et  al.  et  Le- 
nmeur,  C.  S.,  Trois-Riviôres,  1869,  1  II.  L.,  p.  720,  et  20  B. 
J.  R.Q.,p.  468) 

'*  Les  corporations  municipales  ont  été  établies  spécialement 
pour  maintenir  les  chemins  dans  un  ordre  parfait,  afin  de 
pouvoir,  non  seulement  y  voyager,  mais  y  voitumr  de 
lourdes  charges,  en  toutes  saisons  de  l'année,  et  elles  sont 
responsables,  vis  à-vi»  des  particuliers,  de  tous  les  dom- 
mages r'sultant  du  mauvais  état  de  ces  chemins,  soit  parce 
que  des  voitures  y  sont  brisf'-es,  soit  parci)  que  ceux  qui  y 
passent  ne  peuvent  conduire  des  charges  ausbi  lourdes 
qu'ils  mettraient  si  les  chemins  étaient  beaux.  {Oaïuiet  vs 
Corporation  du  Canton  de  Chester-Ouest,  C.  S.,  Arthabaska, 
1869,  PoLETTE,  J.,  1  R.  L.,  p.  75,  et  20  R.  J,  R.  Q.,  p.  296) 

"  Le  mari  commun  en  biens  avec  t^a  femme,  n'est  pas  respon- 
sable d'une  condamnation  pécuniaire  encourue  par  elle 
pendant  le  mariage  et  avant  la  dissolution  de  la  communau- 
té pour  crime  ou  délit,  mais  si  le  mari  étant  poursuivi  en 
dommages  conjointement  avec  sa  femme  pour  délit  de  celte 
dernière,  défend  à  cette  action  conjointament  avec  elle,  il 
doit  être  condamné  comme  commun  aux  dépens,  dommages 
et  intérêts  ;  il  en  serait  autrement  s'il  avait  défendu  séparé- 
ment de  sa  femme.  (Rochekuu  vs  liocheleau  et  ol.,  C.  C, 
Montréal,  18  décembre  1869,  Torkaxcb,  J.,  14  J.,  p.  194,  et 
20  R.  J.  R.  Q.,  p.  117) 

"        : — Vide  Commissaire  d'école. 

"        : —   "    Corporation  municipai-e. 

•«        : —    •'    Femme  séparée  de  biens. 

««       : —    "    Rivières  navigables  et  flottables. 

i<  . —  •»  Vente  de  propriété  pour  taxes  municipales. 
REVISION.  Lorsque  le  montant  du  jugement  n'excède  pas  $100,  quoi- 
que le  montant  demandé  excédât  cette  somme,  il  n'y  a  pas 
lieu  à  la  revision  de  ce  jugement,  si  le  créancier  se  contente 
<lu  jugement  rendu.  (Lefebvre  vs  Murdock,  C.  S.  Ry  Mont- 
réal, 30  novembre  1869,  Mondelet,  J.,  Bhrthelot,  .T.,  Mac- 
KAV,  J.,  13  J.,  p.  328  ;  19  R.  J.  R.  Q.,  p.  434,  et  20  R.  J.  R.  Q., 
p.  154) 

"  La  cour  de  revision  n'a  pas  juridiction  pour  reviser  la  taxe 
(l'un  mémoire  de  frais  on  revision.  {Belide  vs  Lyman  et  al., 
C.  S.  R.,  Montréal,  28  février  1870,  Mosdelet,  J-,  Berthelot, 
.T.,  et  Mackay,  j.,  14  J.,  p.  137  ;  2  R.  L.,  p.  185,  et  20  R.  J. 
R.  Q.,p.41) 

"        : — Vide  Ac;iuiESCEMENT. 

«  DEVANT  TROIS  JUGES  :—Vide  Procédure. 
RIVIERES  NAVIGABLES  ET  FLOTTABLES.  Il  y  a  des  rivières  per- 
pétuelles, et  d'autres  qui  ne  le  sont  pas.  Une  rivière  perpé- 
tuelle est  celle  dont  l'eau  coule  toujours.  Une  rivière  non 
perpétuelle  ou  un  torrent  est  celle  dont  les  eaux  ne  coulent 
qu'en  hiver.  Si  cependant  une  rivière  se  des6èche  pendant 
un  été  contre  son  ordinaire,  elle  n'en  sera  pas  moins  une 
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rivière  perpétuelle.  II  y  a  aussi  des  rivières  publiques  et 
d'autreH  qui  ne  le  sont  pas.  Les  rivière»  punliques  sont 
celIeH  que  la  loi  (art.  400  C.  C.  Wléclare  navigables  et  flot* 
taltles.  La  rivière  flottal>le  est  Rur  le  même  pied  ({ue  la  ri- 
vière  navigable  ;  l'une  et  l'autre  sont  du  domaine  public,  et 
les  droite  d'usage  que  les  particuliers  peuvent  exercer  dans 
les  deux  sont  réglés  par  les  mêmes  IoIh.  L'art.  400  C.  C. 
n'est  pas  introduittif  d'un  droit  nouveau.  Les  lois  anté- 
rieures rangeaient  dans  le  domaine  public  les  rivières  flot- 
tables comme  le.n  rivières  navigables.  Dans  l'acception  la 
plus  étendue  du  mot,  on  comprend  parmi  les  rivières  navi- 
gables celles  qui  houI  flottables  en  train.s,  parce  que  c'est  là 
une  CH{^ce  <le  navigation.  lies  trains  se  meuvent  à  l'aide  de 
moyens  analogues  à  ceux  qu'emploient  les  bateaux,  le 
balago,  la  rame,  le  gouvernail,  et  c'est  ainsi  que  s'expri- 
maient les  anciennes  ordonnances.  Le  premier  bateau  fut 
uii  radeau.  Il  y  a  une  difiérence  spéciflque  entre  les  ri- 
vières navigables  et  les  rivières  flottables,  parce  que,  si  les 
premières  sont  toujours  susceptibles  d'être  consacrées  au 
flottage,  un  cours  d'eau  flottable  n'est  pas  toujours  (gaie- 
ment propre  à  la  navigation,  des  trains  pouvant  aisément, 
à  raison  du  moindre  tirant  d'eau,  franchir  des  bas-fonds  im- 
praticables pour  des  bateaux,  cette  diflérence  n'influe  pas 
sur  l;i  dominialité,  qui  dérive  de  la  consécration  aux  trans- 
ports publics;  et,  quand  l'article  538  du  Code  Napoléon  (cet 
article  est  en  ces  termes:  "  Les  chemins,  routes  et  rues  à 
la  charge  de  ri*)tat,  las  fleuves  et  rivières  navigables  ou 
flottables,  les  rivages,  lais  et  relais  de  la  mer,  les  ports,  les 
havres,  les  rades,  et  généralement  toutes  les  portions  du 
territoire  français  qui  ne  sont  pas  susceptibles  d'une  pro- 
priété privée,  sont  considérés  comme  des  dépendances  du 
domaine  public,")  a  compris,  avec  plus  de  précision  que  les 
anciens  Ëdits,  parmi  les  dépendances  du  domaine  public 
tous  les  fleuves  et  rivières  navigables  ou  flottables,  ce  n'est 
pas  un  droit  nouveau  qu'il  a  introtluit.  Les  rivières  navi- 
gables ou  flottables  ont  toujours  fait  partie  du  domaine  pu- 
blic. On  ne  doit  rien  faire  sur  un  fleuve  public,  ou  sur  ses 
rives,  et  n'y  jeter  rii  n  qui  en  fasse  couler  l'eau  autrement 
que  l'été  precédent,ou  qui  empêche  ou  doiveem  pécher  la  na- 
vigation, ou  l'usa^'e  de  sa  rade,  l'ersonne  n'a  le  «Iroit  de 
barrer  une  rivière  flottable,  de  manière  ù  gêner  la  dei  jente 
des  bois  ou  à  les  faire  accumuler.  La  loi  ne  défend  pas  toute 
espèce  d'ouvrage  dans  un  fleuve  public,  ou  sut  ses  r.ves  ; 
elle  défend  seulement  ce  qui  en  détériore  la  navigfation  ou 
les  rades.  On  peut  faire  un  ouvrage  dans  une  rivière  pu- 
blique, ou  sur  ses  rives,  |X)ur  l'entretien  de  ses  rives  ou  des 
champs  voisins,  pourvu  qu'il  ne  détériore  pas  la  navigation 
de  cette  rivière.  On  ne  doit  tolérer  de  réparations  que  celles 
qui  ne  nui^^ent  pas  à  la  navigation.  Ainsi,  celui  qui  a  des 
maisons  sur  les  deux  rives  d'une  rivière  publique  ne  peut  y 
établir  un  pont  de  droit  privé.  On  est  censé  détériorer  la 
rade  ou  la  naviuration  d'une  rivière,  soit  (ju'on  ren<le  sa  na- 
vigation impossible,  soit  qu'on  la  rende  seulement  plus  dif- 
ficile ou  plus  lente;  ainsi,  soit  qu'on  en  dérive  l'eau,  et 
qu'elle  ne  soit  plus  navigable,  soit  qu'on  l'élargisse  de  ma- 
nière que  les  eaux  n'aient  plus  assez  de  profondeur,  soit 
qu'on  la  rétrécisse  et  la  rende  trop  rapide;  soit  enfin  qu'on 
en  rende  la  navigation  incommode,  plus  diflïcile,  ou  impos- 
sible, on  contrevient  à  la  loi.  La  loi  protège  cette  navigation 
comme  le  libre  usage  d'un  chemin  public.  On  ne  doit  faire 
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violonca  à  personne  pour  l'em[iôcher  de  conduire  un  vais- 
Heuu  ou  un  raduuu  sur  une  riviùre  publique  et  de  decliarger 
Sun  vaittaeuu  sur  les  rived  de  celle  rivière.  Ou  ne  duil  pus 
nun  plus  troubler  la  niivi^iitiun  sur  un  lac,  un  canal  ou  un 
(tang  puLilicH.  Un  puui  détruire  ce  qui  a  été  fait  danH  u'.ie 
rivière  publique  ou  sur  sa  rive  qui  en  détôriore  ou  en  doit 
détériorer  la  navigation.  Celui  qui  a  con^truit  une  chaussée 
à  traveiB  une  rivière  tlottable  est  tenu  d'ein|>écbe*' l'accu- 
muliitiondits  boisHur  celle  clianumée;  et  si,  par  cette  accumu- 
lation, cetlp  haussée  est  endommagée,  ce  dommage  est  ilù 
à  sa  néglir  .lue.  Un  arrêt  du  Parlement  de  rario  ilu  2(i  fé- 
vrier lôUU,  ordonna  à  tous  posseuneurs  de  moulins  ou  forges 
d'avoir  pertuis  pour  le  flottage  du  bois,  et  permit  aux  mar- 
chands d'en  faire  faire  où  ils  n'en  trouveraient  pus  Hur  leur 
pansage,  avec  défense  tl  toute  personne  quelconque  d'arréler 
leurs  marchandises  dans  le  trajet.  Les  liviùns  navigables 
et  dottablos  étant  de^  voie»  publiques  comme  celles  qui 
existent  sur  terre,  pour  les  communications  tt  les  trans- 
ports, devaient  uécessai remuni  faire  partie  du  domaine  pu- 
blic et  être  sous  la  juridiction  immédiate  de  l'Etat  qui,  i^eul, 
pouvait  au  moyen  de  lois  ellicace^,  en  assurer  l'usage  aux 
particuliers.  Aussi,  Irouvons-nous  diverses  ordonnances, 
protectrices  de  la  navigation  sur  ces  riviùren,  portées  à  dif- 
lérenles  époques  et  même  bien  avant  celle  des  eaux  et 
forêts  du  mois  d'août  ltit)9.  Il  n'a  jamais  été  permis,  dans 
aucun  temps,  de  faire  aucuns  édifices  sur  les  rivières  navi- 
gables et  lioltables  sans  permission  du  Koi.  l'ersonne  n'a 
jamais  pu  y  établir  de  moulins  i^ans  l'autorisation  expresbe 
du  gouvernement.  Churle.s  VI,  dans  une  ordonnance  du 
mois  de  mai  1418,  art.  246,  ordonne  de  démolir  et  défaire 
des  gords  et  antres  choses  à  prendre  poit'soii  et  des  îles  et 
autres  empêchements  dans  les  rivièies  publiques  du  roy- 
aume faits  par  les  seigneurs  et  autres.  Par  une  ordonnance 
de  François  1,  du  12  uoûl  1545,  il  a  tté  ordonné  que  les  éclu>es 
de  la  rivière  Isaac,  en  la  paroisse  de  i'eugreal,  et  celles  qui 
avaient  été  bâties  sur  les  rivières  de  Loire,  d'Ardres  etGou- 
laines  et  autref?  ruisseaux  entrant  dans  ladite  rivière,  se- 
raient abattues,  avec  défense  do  les  refaire  et  que  la  chaus- 
sée Barbin  serait  réduite  aux  bornes  anciennes.  Guénois, 
Conférence  des  ordonnances,  vol.  8,  p.  319,  cite  plusieurs 
arrêts  qui  ordonnent  d'ôler  des  emliarras  dans  les  rivières, 
et  de  les  nettoyer  pour  ne  pas  empêcher  la  navigation.  Un 
arrêt  du  Parlement  de  Paris  du  dernier  juillet  1571  défendit 
&  qui  que  ce  soit,  sous  prétexte  de  privilèges,  moulins  et 
péage,  d'empêcher  les  marchands  eu  la  voilure  de  leurs 
bois.  Si  permission  était  accordée  de  construire  des  ouvrages 
dauH  une  rivière,  il  fallait  toujours  laisser  un  passage  de  24 
piedn  pour  les  bateaux,  etc.,  et  si  ces  constructions  étaient 
préjudiciables  au  commerce,  elles  pouvaient  être  enlevées. 
L'Urdonnance  de  1415,  celle  de  mai  1520  et  celle  d'octobre 
1570,  portent  que  les  arches  des  ponts,  voies,  gords,  pertuis, 
et  tous  autres  passages  étant  sur  les  rivières  navigables, 
doivent  avoir  24  pieds  de  large,  jjour  passer  et  repasser  les 
bateaux  et  marchandises,  et  défendent  à,  qui  (lue  ce  soit 
d'empêcher  lesdites  arches,  voies,  gords,  pertuis  ti  autres 
passages,  soit  eu  les  rétrécissant  ou  autrement.  L'ordon- 
nance de  Henri  III,  art.  18,  ordonne  aussi  de  faire  nettoyer 
les  rivièies,  et  de  faire  enlever  les  moulins  et  pêcheries  dans 
les  rivières,  qui  seraient  trouvés  préjudiciables  au  trafic  et 
commerce  d'icelles.  Enfin  l'article  42  du  tit.  27  de  l'Urdon- 
uaucedes  eaux  et  forêts  décrète  que  :  ''  Nul,  soit  propriétaire 
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ouengagistc,  ne  iK>urra  faire  moulins,  batardeanx,  écluses, 
ijurda,  piTtuis,  iniirs,  plants  (i'arl)re8,  amas  de  pierre,  de 
terres  et  de  fascines,  ni  autres  édifices  ou  einpéchoments  nui- 
sibles au  cours  de  l'eau  dans  le»  fleuves  et  ri  viôres  navigables 
et  flottables,  enjoignant  à  toutes  personnes  de  les  ôter  dans 
trois  mois."  D'après  le  droit  anglais,  d'accord  en  cela  avec  le 
droit  français,  le  Souverain  est  le  propriétaire  des  rivières 
navigables  datis  U*s  pavH  de  son  obéissance  ;  et  l'on  peut,  là 
coinnie  ici,  ôter  les  embarras  qui  gênent  la  navigation.  11  est 
aussi  propriétaire  (les  rives, c'est-iWlire  du  terrain,  des  mers, 
des  rivières  navigables,  et  des  bras  df  rivières  dans  ses  do- 
maines, entie  les  bauleseaux  et  les  baisses,  dans  les  marées 
orclinairps.  Un  cmbarruf>^  dans  une  rivière  publique  est  une 
nuinance,  et  peut  être  traité  comme  telle.  Unpropriétaiiede 
billots  a  le  droit  de  les  descendre  dans  une  rivière  flottable, 
et  il  n'est  permis  à  personne  de  l'en  em()écher  en  obstruant 
le  cours  de  cette  rivière.  Par  la  section  1  d  .  chapitre  104 
des  S.  du  C.  de  185(),  19-20  Vie,  intitulé:  "  Acte  pour  auto- 
riser l'exploitation  des  cours  d'eau,"  tout  propriétaire  w^t 
autorisé  a  utiliser  et  exploiter  tout  cours  d'eau  qui  borde, 
longe  ou  traverse  sa  propriété,  en  y  construisant  et  établis- 
sant des  usines,  moulins,  manufactures  et  machines  de 
tonte  espèce,  et,  pour  celte  fin,  y  faire  et  pratiquer  toutes  les 
opérations  néooMsaires  à  son  fonctionnement,  telles  q"." 
écluses,  canaux,  murs,  chaussées,  digues,  et  autres  trava  i 
^end)lables.  Les  dis|)08itions  de  ce  statut  sont  rej>ro(^uite8 
dans  le  chapitre  51  des  S.  R.  B.  G.  de  1861,  intitulé:  "  Acte 
concernant  '' <  ,  ijoration  des  cours  d'eau."  Ce  statut  ne 
s'applique  pas  aux  grands  cours  d'eau  qui  font  partie  du 
domaine  publique,  comme  les  fleuves  et  les  rivières  navi- 
gable., et  flottables,  et  il  n'a  pas  entendu  autoriser  et  il 
n'autorise  pan  ces  -onstructions  dans  ces  rivières,  mais 
seulement  dans  cpIIos  qui  ne  sont  pas  dans  le  domaine  pu- 
blic. L'article  400  C.  C.  range  les  fleuves  et  les  rivières  na- 
vigables et  flottables  dans  le  domaine  public,  et  on  n'y 
trouve  rien  qui  en  autorise  un  nnage  autre  que  celui  de  la 
navigation  et  du  flottage  dont  les  partit^iliers  ont  toujours 

[)U  et  peuvent  jouir.  Mais  l'article  503  C.  C,  en  parlant  de 
'eau  coiuante  ne  faisant  pas  partie  du  domaine  public,  dit 
que  "  celui  dont  l'héritage  borde  une  eau  courante  ne  fai- 
sant pas  partie  du  domaine  public^  peut  s'en  servir  à  son 
passage  pour  l'utilité  de  cet  héritsge,  mais  de  manière  à  ne 
pas  empêcher  l'exercice  du  même  droit  par  ceux  à  qui  il 
appartient,  sauf  les  dispositions  contenues  dans  le  chapitre 
51  des  Statuts  Refondus  pour  le  Bas-('ana<ia."  Ces  deux  ar- 
ticles rapprochés  l'un  de  l'autre  et  des  lois  antérieures,  in- 
diquent qu'on  n'a  pas  entendu  que  le  statut  donnât  l'auto- 
rihation  de  construire  des  usines,  moulins,  etc.,  dans  les 
fleuves  et  rivières  navigables  et  flottables.  Si  la  législature 
avait  eu  l'intention  de  |iermettre  ces  constructions  dans  les 
rivières  navigables  t!t  flottables,  elle  aurait  prescrit  des 
règles  et  conditions  protectricies  de  la  navigation  et  du  flot- 
tage des  bois,  ce  qu'elle  n'a  pas  fait  Dann  tous  les  (;a8,  en 
supposant  que  ce  statut  s'appliquerait  aux  rivières  navi- 
gables et  flottables,  il  n'a  toujours  pas  en  l'efl'etde  rendre  lé- 
gales des  constructions  faites  avant  sa  passation,  et  en  son- 
travention  à  la  loi  du  temps.  L'autorité  souveraine  peut  ac- 
corder l'autorisation  de  construire  certains  ouvrages  dans 
les  fleuves  et  l-'S  rivières  publiques,  en  y  imposant  des  condi- 
tions et  en  preJscrivant  des  règles  pour  sauvegarder  les 
droits  des  particuliers  et  les  intérêts  de  la  navigation  et  du 
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commerce.  Dams  tons  les  cas,  poit  que  le  Statut  de  1856  per- 
mette ou  ne  permette  pas  ces  constructions  dans  les  rivières 
navij^ables  et  fiottal)les,  celui  qui  con>triMt  une  <;liau8sée  et 
moulin  sur  une  le  cex  rivières,  doit  lai-sor  dans  les  cons- 
tructions qui  sont  faites  avec  autorisation  dans  une  rivière 
navigable  ou  i.oltable,  un  passage  de  24  pieds  du  lar- 
geur pour  la  descente  des  lioise.  po  ir  le  passage  de-*  nefs, 
bateaux  et  marchandises,  suivant  ce  qui  est  requis  pas 
l'Ordonnance  de  Chaiie-'  VI  du  mois  do  février  14ir>  et  celle 
de  François  I,  du  mois  de  mai  1620,  et,  s'il  ne  laisse  pas 
un  tel  pjissa.Lie  et  isi  sa  chau>'8ée  éprouve  des  donunages  par 
la  descente  des  liillots,  il  n'aura  pas  de  recours  contre  le 
propriétaire  de  ces  billots,  ce  dernier  ayant  droit  à  un  pas- 
sage de  24  pieds.  La  riviè.e  Blanche  dans  le  canton  d'Aa- 
ton,  est  une  rivière  flottable;  on  y  desce-id  des  billots  de- 
pins  bien  des  années,  et  elle  est  conséquemment  dans  le 
domaine  public,  suivant  l'art.  400  C.  0.  et  les  lois  anté- 
rieures, et  tout  particulier  peut  s'en  servir  pour  y  flotter  ses 
bois,  et  personne  n'a  le  droit  d'y  construire  une  chaussée 
qui  la  barre  d'un  bord  à  l'autre,  sans  en  obtenir  l'autorisa- 
tion de  l'autorité  compétente.  {Béliveau  et  al.  vs  Lcvassiur  et 
rir,  C.  S.,  Trois-Rivières,  18tt9,  Poi.ErrE,  J.,  1  K.  L..  p.  720, 
et  20R.  J.  R.  Q.,  p,  468) 
RUE:— Vide  Cori'OR.\tiox  municipale. 
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SAISlIi  -.—Vide  Bois  sur  les  terres  i-uhliques. 

"  -ARRET.  Le  tiers  saisi  contre  lequel  jugement  a  été  rendu  par 
défaut,  peut  faire  opposition  à  ce  jugement  devant  la  cour 
qui  l'a  prononcé  et  est  recevable  à  faire  sa  déclaration  même 
après  qu'un  bnf  d'exécution  a  été  émis  contra  lui  en  vertu 
dudit  jugement,  en  payant  les  frais  encourus  jusqu'au  jour 
de  sa  déclaration.  {Andreivs  \a  liobcrtson,  G.  è.,  Québec,  H 
février  185L  Bovvën,  J.  en  C,  et  Mbredith,  .T.,  1  D.  ï.  B.  C, 
p.  140,  et  20  R.  J.  R.  Q  ,  p.  4) 

••  -ARRKT.  Le  tiers  saisi  est  lecevable  à  faire  sa  déclaration 
aprè-"  jugement  rendu  contre  lui  par  défaut,  en  payant  tous 
les  frais  jusqu'au  jour  de  sa  déclaration.  [Roy  \a  Scott,  t^t 
Lemestirier  et  al.,  t.-s.  et  req.,  C.  S.,  Montréal,  15  décembre 
1852,  Dav,  j.,  Vanf  lsom,  J.,  Mondelet,  J  ,  3  D.  T.  B.  C, 
p.  80,  et  20  R.  J.  K.  Q.,  p.  4) 

"  -ARRET  APRES  JUGEMENT.  Le  tiers  saisi  n'est  pas  partie 
dans  la  cause  où  il  est  requis  de  comparaître,  mais  il  est 
tenu,  sous  l'autorité  du  tribunal,  et  pour  l'avantage  des  par- 
ties dans  la  cause  où  il  est  assigné,  d'agir  comme  gardien 
des  effets  saisis  entre  ses  muins,  et,  conséquemment,  les 
règles  du  droit,  qui  s'appliquent  au  jugement  rendu  entre  les 
parties  dans  une  cause,  ne  s'appliquent  pas  aux  jugements 
relatifs  aux  tiers  saisis  qui  ne  sont  pas  telles  parties  en 
cause.  Ainsi,  le  tiers  saisi  qui,  sur  une  saisie-arrêt  après 
jugement,  a,  par  erreur,  déclaré  qu'il  devait  au  défendeur 
un  montant  plus  élevé  que  celui  qu'il  lui  devait  réellement, 
p*  a  omis  de  déclarer  un  transport  de  la  créance  du  défen- 
deur contre  lui,  transport  qui  lui  avait  été  signifié  avant  la 
saisie-arrêt,  peut,  même  plus  de  quinze  jours  après  jugement 
rendu  conformément  à  sa  déclaration,  et  alors  que  le  juge- 
ment est  exécutoire,  obtenir,  par  une  simple  requête,  per- 
mission de  faire  une  nouvelle  déclaration  conforme  aux 
faits,  et  se  faire  relever  du  jugement  ainsi  rendu  contre 
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lui  ;  et  le  tribunal  peut,  sur  présentation  de  sa  requête,  eucio 
pendre  l'exécution  du  j'igement  rendu  jusqu'à  ce  qu'il  soit 
adjugé  sur  icelle  Art.  624  C.  P.  C.  (Atkinson  vs  Walker,  et 
Sincennes  et  al.,  t.-s.,  C.  8.,  Québec,  4  janvier  et  9  septembre 
1869,  Mekewth,  J.  en  C,  14  J.,  p.  00,  et  20  R.  J.  R.  Q.,  p.  1) 
SAISIE  CONSERVATOIRE:— rW^  Privilkok  nu  viiXDEUR. 
"  "  :—    "     Vknth. 

-EXECUTION   DES    IMMEUBLES  :  — T/rf»-    ExÉcunos   i>ks 

IMMEUBLE!). 

-EXECUTION  DES  MEUBLES  i-Kide  Gar»ibn  d'office. 
D'IMMEUBLES.    L'huis-^ier  chargé  de  l'exécution  d'un  bref 
d'exécution  contre  les  immeubles,  n'est  pas  tenu  de  faire 
son  proctïs-verbal  «le  naisie  sur  les  immeubles  mêmes;  il 
peut  valablement  faire  cette  saisie  et  son  procès-verbal  au 
domicile  du  naisi.  {Sencral  vs  rinrte,  ot  Vienne,  oppt ,  C  S. 
R.,  Montréal,  31   octobre  1871,  Monde:,et,  J.,  Toiikance,  J., 
Beaudry,  .t.,  infirmaut  le  jugement  de  C.  S.,  Montréal,  30 
mars  1871,  Mosi»ei-et,  .T.,  S  R.  L.,  p.  523,  et  20  H.  J.  R.  Q-, 
p.  242) 
D'IMMEUBLES  :-nde  Sfxjuestre. 
DES  MEUBLES:-    "    Coxtuaisth  par  coRi's. 

"  :-    "    OiM'osmoN  afin  d'annuler. 

"  REVENDICATION.  Une  saisie  revendication  peut  être  prati- 
quée contre  lo  maître  d'im  navire  sur  son  relus  de  sitcuer  le 
connaissement  contenunt  l'état  des  marchandises  chargées 
sur  Pon  vaipseau,  et  l'action  être  rapportée  pour  les  dépens 
seulement,  le  connaissement  ayant  été  signé  après  l'émis- 
sion (lu  bref,  mais  avant  son  ex('cution.  Bien  que  les  dé- 
pen-i  ne  fassent  pas  partie  de  la  cauve  première  de  l'action, 
ils  con-tituent  néanmoins  une  partie  de  la  demande,  et, 
pour  ce  motif,  le  demandeur  a  autant  de  droit  d'avoir  juge- 
ment sur  cette  partie  de  sa  demande  que  sur  la  première. 
(McCullnch  étal,  et  Hatjield,  C.  B.  R.  en  appel,  Québec,  15 
juin  18  3,  Aylwin,  J.,  dissident,  Duval,  J.,  Merepith,  J.,  et 
Bkkthelot,  .1.,  infirmant  le  jugement  de  C.  S.,  Québec,  5 
décembre  1862,  Stu  \iît,  J.,  qui  avait  jugé  que  la  signature 
du  coiiuaissemont,  avant  l'exécution  de  la  saisie  revendica- 
tion, ayant  fait  disparaître  la  cause  de  l'action,  le  maître 
du  navire  no  pouvait  être  condamné  aux  dépens,  13  D.  T. 
B.  (  '.,  p.  321  ;  7  J.,  p.  229  :  11  R.  J.  R.  Q.,  p.  351,  et  20  R.  J. 
K.  Q.,  p.  263)  Le  juge  Aylwin  était  d'opinion  de  confirmer 
le  jugement  de  la  conr  de  première  instance. 
"        REVENDICATION  :-Fi(fe  Vente. 

SCELLE  -.—Vide  Compétence 
"         •  __    "     Oêpkns 

SEPARATION  DE  BIENS  :-KtWe  Femme  mariée. 

"  "  :—    "         "      séparée  de  biens. 

^^EQUESTRE.  Le  juge  en  chambre  a  juridiction  pour  nommer  un 
séquestre  à  un  immeuble  saisi  et  dont  la  vente  a  été  arrêtée 
par  une  opposition.  Arts  645  et  876  ('.  P.  C.  (Se)iéral  et  al. 
vs  Vienne,  C.  S.  en  chambre,  Montréal,  27  septembre  1870, 
ToRRANCB.  J.,  14  J.,  p.  335,  et  20  R.  J.  H.  Q.,  p.  242) 

SERVITUDE  -.—  Vide  Compétence. 
"  : —    "    Coupe  de  nois. 

SHERIF:— FiW^  Décret, 

St)  lETE  EM  NO  VI  COLLECTIF  :—Nf/c  Tihkce  opposition. 

SUBPCENA  -.—  Vide  Assiosatiox  '  es  témoins. 

SUBSTITUTION.  Dans  les  donations  entre  vifs  l'acte  reçoit  sa  perfec- 
tion an  moment  où  il  est  fait,  et  11  faut  que  le  donateur  ait 
aUirs  la  capacité  do  donner  et  le  donataire  la  «'apacité  de 
recevoir.  Dans  les  testaments,  la  capacité  du    <:Btateur  se 
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considère  au  temps  de  son  testament,  et  la  capacit<^  de  rece- 
voir par  testament  se  considère  au  temps  du  décès  du  testa- 
teur; mais  lorsqu'il  y  a  substitution,  la  capacité  de  recevoir 
I)ar  l'appelé  se  considère  au  temps  de  l'ouverture  de  la  subs- 
titution en  sa  faveur.  Sous  l'ancien  droit  français  gui  était 
en  vigueur  en  ce  pays  avant  la  passation  <lii  statut  impérial 
de  1774, 14  Geo.  3,  cli.  83,  les  bâtards  adultérins  et  incestueux 
étaient  capables  de  donations  et  legs  d'aliments,  mais  ils 
étaient  incapables  de  toute  autre  donation.  Par  ce  statut 
impérial,  l'incapacité  de  donner  fut  enlevée  quant  au  testa- 
teur, et  par  le  statut  provincial  de  1801,  41  Geo.  3,  ch.  4,  les 
incapacités  de  la  part  des  bâtards  adultérins  de  recevoir 
par  testament  furent  aussi  enlevées.  D'après  ces  principes, 
une  disposition  testamentaire,  contenue  dans  un  testament 
fait  en  1789,  par  laquelle  le  testateur  donne  ses  biens  à  son 
fils  légitime  et  le  grève  de  substitution  en  faveur  de  son  fils 
naturel,  bâtard  adult'rin,  doit  avoir  son  efl'et  en  faveur  de 
ce  dernier,  si  la  substitution  ne  s'est  ouverte  par  le  décès 
du  fils  légitime,  en  faveur  du  bâtard  ailultérin,  qu'après  la 
passation  du  statut  de  1801,  qui  a  enlevé  toute  incapacité, 
de  la  part  des  bâtards  adultérins,  de  recevoir  par  testament, 
la  capacité  de  recevoir  par  l'appelé  à  une  substitution  de- 
vant se  considérer  au  temps  de  l'ouverture  de  la  substitu- 
tion. {Hamilton  et  al.  et  Plendrrleath,  Cour  d'Appel,  Qué- 
bec, mars  1845,  Bowen,  J.,  Panet,  J.,  Bédaro,  J.,  et  Gaird- 
NKR,  J.,  confirmant  le  jugement  de  la  C.  B.  R.,  10  octobre 
1839,  Pyke,  j.,  Rolland,  J  ,  et  Gale,  J.,  2  Rev.  de  Lég.,  p. 
1  ;  2  R.  J.  R.  Q.,  p.  126,  et  20  R.  J.  R.  Q.,  p.  124) 
SUBSTITUTION.  Par  acte  de  donation  entre-vifs,  Marie  donne  un  im- 
meuble à  son  fils  François,  A  la  charge  de  substitution  expri- 
mée dans  les  termes  suivants  :  "  La  donatrice  désirant  con- 
server aux  enfants  à  naître  en  légitime  mariage  du  donataire 
seulement,  la  propriété  pleine  et  entière  de  l'immeuble  ci- 
dessus  désigne,  sans  l'étendre  à  un  degré  plus  éloigné,  veut 
et  entend  que  cet  immeuble  ci-dessus  donne  en  jouissance  au 
donataire  demeure  substitué,  comme  elle  lo  substitue  par 
les  présentes  au xdits  enfants  à  naître  en  légitime  mariage 
du  donataire  senlement,  auxquels  elle  donne  la  propriété 
dudit  immeuble;  et,  dans  le  cas  de  mort  du  donataire  sans 
enfant,  la  jouissance  et  l'usufruit  de  l'immeub'le  à  lui  pré- 
sentement donné  seront  réversibles  à  ses  frères  et  sanirs, 
ou  à  chacun  d'eux,  pour,  par  eux,  en  jouir,  leur  vie  durant, 
et  si,  au  décès  du  donataife  sans  enfant,  tous  ses  frères  et 
sœurs  étaient  décèdes,  la  propriété  dudit  immeuble  retour- 
nera et  appartiendra  à  leurs  enfants  nés  et  à  naître  en  légi- 
time mariage,  pour  être  partagée  par  souche."  François 
avait  deux  sœurs,  Julie  et  .Josephte,  et  un  frère  Jean-Bap- 
tiste. Julie  mourut  avant  lui  sans  laisser  d'enfant.  Jean- 
Baptiste  et  Josephte  moururent  aussi  avant  lui,  mais  lais- 
sèrent des  enfants.  Joseph,  fils  de  Jean-Baptiste,  mourut 
aussi  avant  François,  son  oncle,  laissant  des  enfants.  Les 
enfants  de  Joseph,  fils  de  Jean-Baptiste,  frère  du  donataire, 
poursuivirent  Beaudry,  comme  détenteur  de  l'immeuble 
ainsi  donné,  alléguant  que  cet  immeuble  est  devenu,  à  la 
mort  de  François,  la  propriété,  par  égale  part,  des  enfants  de 
Jean-Baptiste  et  de  Josephte,  et  ils  réclamaient  leur  part 
dans  cet  immeuble,  par  droit  de  représentation  de  leur 
père.  Le  défondeur  a  plaidé  que  les  défenderesses  ne  repré- 
sentaient cas  leur  père  dans  les  biens  donnés  ;  mais  que  sa 
part  était  échue,  par  droit  d'accroissement,  aux  frères  et 
sœurs  de  leur  père.    Les  demanderesses,  par  leur  réponse 
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spéciale,  ont  invoqué  la  donation,  pri^^tendant  qu'elle!* étaient 
appeli'es  à  la  disposition.  Lew  jujjre.-s  Bkrthelot  et  Torrance, 
qui  ont  rendu  le  jujiement  de  la  Conr  confirmant  le  juge- 
ment de  la  Cour  de  première  instance,  Monk,  .!.,  ont  jugé 
que  les  demanderesses  ne  pouvaient  pas  ainsi,  par  leur 
réponse  spéciale,  réussir  sur  leur  action,  en  invoquant  la 
doiuition,  comme  leur  titre  direct  et  immédiat,  lorsque,  par 
leur  déclaration,  elles  n'avaient  n'clamé  que  par  représen- 
tation (le  leur  pure  décédé;  que,  dans  un  cas,  c'était  un 
droit  qui  linir  résultait  de  la  loi,  et,  dans  l'.;utre,  leur  droit 
résultait  de  'a  disposition  de  la  donation  en  leur  faveur..  La 
cour  a  jiifré  que,  dans  les  expressions  et  les  termes  ci -dessus, 
il  ne  paraissait  pis  que-  la  donatrice  ait  voulu  exprimer, 
ainsi  que  les  demandi^res8<>8  le  pr^'lendaient,  que  les  biens 
donnés  fussent  déférés  suivant  l'ordre  des  successions  légi- 
times, et  que  l'interprétation  de  sa  volonté  devait  être  faite 
conformément  à  l'article  937  C.  C,  et  que  les  demanderesses 
n'étaient  pas  appelées  directement  à  recueillir  en  vertu  de 
la  substitution  (iréée  par  la  donation,  et  qu'elles  ne  poti- 
vaient  non  plus  ré.-lamer  par  représentation  de  leur  père, 
et  que  le  bien  donné  était,  au  décès  de  François,  passé  en 
propriété  aux  enfants  survivants  de  ses  frères  et  sœurs, 
sans  y  comprendre  Jeurs  petits-enfants,  lîour  être  partagé 
entre  eux  par  souche.  Le  juge  Mondklet  exprima,  lui,  l'o- 
pinion que  l'intention  de  la  donatrice  paraissait  être  que 
ses  biens  fussent  transmis  nuivant  l'ordre  de  la  succession, 
ce  qui  donnait  aux  demanderesses  le  droit  de  représenta- 
tion. Art.  937  C.  C.  (CaHongwiy  et  al.  vs  Beaudry,  C.  S.  R., 
Montréal,  31  mai  1869,  Mondelet,  .T.  {dimdent),  Berthrlot, 
.1.,  et  ToRUANCE,  J  ,  confirmant  le  jugement  de  C.  S.,  Mont- 
réal, MoNK,  J  ,  1  R.  L.,  p.  93,  et  20  R.  J.  R.  Q.,  p.  182) 

SUBSTITUTION  -.—  Vidr  Testament. 

SUCCESSION  :-Fi(/e  Confusion. 

"        : —  "    Renonciation  a  succession. 

SURINTENDANT  SPECIAL.  Un  rapport  fait  par  un  surintendant  spé- 
cial nommé  pour  régler  des  travaux,  dans  les  termes  sui- 
vants :  "  qu'il  ne  se  croit  pas  en  droit  de  faire  aucune  ordon- 
nance à  ce  sujet,"  doit  être  considéré  comme  un  refus  d'a- 
gir de  sa  part,  vu  qu'il  ne  se  conforme  pas  aux  prescriptions 
de  la  sec.  45  du  cli.  24  des  S.  R.  B.  C.  de  1861,  intitulé: 
"  Acte  (ioncernant  les  municipalités  et  les  chemins  dans  le 
Bas-Catiada,"  qui  liit  que  "  Si  le  surintendant  spécial  consi- 
dère que  tel  ouvrage  ne  doit  pas  être  fait,  il  fera  un  rapport 
spécifiant  les  motifs  de  son  opinion  ;  mais,  s'il  est  d'avis 
que  l'ouvrage  doit  être  fait,  il  dressera  un  procès-verbal  ou 
rapport  en  conséquence."  L'homologation  par  le  conseil 
local  d'un  rapport  lait  dans  les  ternies  ci -dessus  mentionnés, 
n'est  d'aucune  valeur  quelconque,  et  ne  peut  donner  droit  à 
un  appel  au  conseil  de  comté,  sons  les  dispositions  de  la 
sec.  66  dudit  statut  ;  et,  sur  un  tel  apjiel,  le  jonseil  de  comté 
ne  peut,  par  résolution,  régler  les  travaux  d'un  chemin;  ses 
pouvoirs  comme  ceux  du  conseil  local  se  bornant  à  rejeter, 
confirmer  ou  amender  un  procès-verbal  fait  par  un  surin- 
tendant spécial  ;  les  conseils  municipaux  n'ayant  pas,  sous 
l'ai-te  concernant  les  municiiiaiit.  s  1h  droit  de  prendre  l'inir 
tiative  et  de  dresser  un  proces-verbal  an  refus  du  surinten- 
dant d'en  faire  un.  {Lavii  vs  Knbouin,  C.  S.,  Trois-Rivières, 
15  avril  1870,  Poi.ette,  J.,  1  R.  L.,  p.  6H7,  et  20  R.  J.  R.  Q., 
p.  433) 

SYNDIC  A  BANQUEROUTE:— Fide  Vente  n'iMMECBi.B  par  un  syndio 

A  BANQUEROUTE. 

SYNODE  DE  MONTREAL;— li*  Quo  Warranto. 
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TARIF: — Vide  Assignation  des  témoins. 
TAXATION  DES  MEMOIRES  DE  FRAIS.— Fide  Pépexs. 
TAXE:— Fide  Corporation  municipale. 
DE  FRAIS:— Ftd«  Rkvisiox. 
"        MUNICIPALES  :—Fide  Vente  de  pbopbiétâ  pour  taxes  mu- 
nicipai.es. 
TÉMOIN  :—  Vide  Acte  authentique. 

"        : —    •'    Assignation  des  témoins. 
"        :—    "    Enquête. 
"    Preuve. 

••         "        en  hatijcrr  criminelle. 
TERRES  PUBLIQUES:— Fide  M ANDAMUS. 

"  DE  LA  COURONNE  : — Vide  Bois  sur  les  terre»  publiques. 
TESTAMENT.  «Qu'il  soit  écrit  et  signé  par  le  testateur,"  telles  sont  les 
deux  conditions  indispensables  que  requiert,  au  point  de  vue 
de  la  forme,  pour  la  validité  du  testament  olographe,  l'art. 
289  de  la  Coutume  de  Paris,  dont  l'une  des  dispositions  se 
lit  ainsi  qu'il  suit:  "  Pour  réputer  un  testament  solennel  est 
requis  qu'il  soit  écrit  et  signé  du  testateur."  La  signature 
du  testateur  doit  être  apposée  à  la  fin  de  l'acte.  Si  l'écrit  ne 
porte  pas  de  signature  tinale,  il  y  a  tout  lieu  de  pn'sumer 

Îu'il  n'est  que  le  simple  projet  d'un  testament.  (Caldwell  et 
Procureur  Général,  Cour  d'appel,  Québec,  30  juillet  1828,  con- 
firmant le  jugement  de  la  C.  B.  R.,  Québec,  Stuart's  Rép., 
p.  284,  et  20  R.  J.  R.  Q.,  p.  64) 
"  Les  diverses  formes  de  testament  établies  en  Canada  par  le 
statut  impérial  de  1774, 14  George  3,  ch.  83,  ont  été  celles 
qui,  en  Angleterre,  sont  reconnues  avoir  pour  effet  d'opérer 
une  translation  et  une  disposition  sufilîsantes  des  biens  du 
testateur.  Ces  formes  ont  été  introduites  en  cette  colonie 
pour  l'avantage  de  ceux  des  sujets  du  roi  qui,  s'y  étant  éta- 
blis, ignoraient  les  formes  prescrites  par  les  lois  françaises, 
et  dans  le  but  de  leur  rendre  plus  aisée  la  d.âposition  de 
leur  biens  et  de  les  autoriser  à  les  léguer  par  testament  en 
Canada  aussi  facilement  et  d'une  manière  aussi  efficace 
qu'ils  l'eussent  fait  en  Angleterre.  On  ne  peut  certainement 
pas  inférer  de  ce  .«tatut  que  la  forme  de  testament  capable 
(seulement  d'opérer  un  legs  de  meubles  ait  un  effet  plus 
étendu  en  Canada  qu'en  Angleterre,  ou  qu'elle  puisse  opé- 
rer un  legs  d'immeubles  en  Canada,  lorsque  par  les  lois  du 
f)ay8  elle  est  jugée  insu  ttisante  pour  cet  objet.  Les  termes  de 
a  sec.  10  de  ce  statut  sont  clairs  et  formels.  Cette  section 
exprime  évidemment  que  toute  personne  désireuse  de  dispo- 
ser deses  immeubles  en  Canada,par  un  testament  suivant  la 
forme  anglaise,  doit  suivie  tontes  les  formalités  que  requiert 
cette  forme  pour  qu'un  tel  testament  opère  un  legs  d'im- 
meubles en  Angleterre;  la  même  chose  doit  se  faire  pour 
les  biens  meubles.  Ce  statut  ne  signifie  pas  que  les  formes 
reconnues  par  les  lois  des  deux  pays  puissent  s'amalgamer 
de  telle  sorte  qu'une  personne  adopte  en  partie  la  forme  de 
testament  reconnue  par  les  lois  de  l'un  pour  donner  effet  à 
une  forme  insuffisante  sous  l'empire  des  loi^  de  l'autre,  car 
ce  serait  adopter  une  forme  non  reconnue  par  les  lois  des 
deux.  La  distinction  est  suffisamment  marquée,  on  doit 
suivre  en  entier  les  formalités  requises  par  les  formes 
de  l'un  ou  de  l'autre  pays,  et  la  forme  adoptée  doit  être  effi- 
cace suivant  la  loi  du  pays  où  on  l'a  prise;  les  formes  de 
l'un  des  deux  pays  sont  introduites  dans  l'autre,  et  les 
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formes  en  vigueur  dans  celui-ci  sont  confirmées  de  manière 
•  à  former  deux  modes  distinct»  de  translation  den  biens 
immeubles  par  testament.  {Caldvell  et  Procureur  Général, 
Cour  d'appel,  Québec,  30  juillet  1S28,  confirmant  le  juge- 
ment de  la  C.  B.  R.,  Québec,  Stuart's  Rep.,  p.  327;  1  R.  J. 
R.  Q.,  p.  284,  et  20  B.  J.  R.  Q.,  p.  63) 
TESTAMENT.  Le  testament,qui  a  été  reçu  par  un  notaire  et  deux  témoins, 
mais  qui,  à  cause  de  l'état  comateux  dans  lequel  est  tombé 
le  testateur  au  moment  où  le  notaire  se  disposait  à  le  lui 
relire,  no  lui  a  été  relu  que  le  lendemain  de  sa  confectibn, 
est  nul  comme  testament  solennel,  mais  valide  comme  tes- 
tament suivant  la  forme  anglaise.  {Ruiter  et  Maij  et  ni.,  C. 
B.  U.  en  appel,  Montréal,  20  janvier  1825,  Skwëll,  J., 
RiciiARDSON,  J.,  CoLTMAN,  J.,  Smith,  J..  et  Halk,  J.,  Confir- 
mant le  jugement  de  C.  B.  R.,  Montréal,  19  octobre  1824, 
Reid,  j.,  Fouciier,  j.,  et  Pykb,  J.,  5  R.  J.  R.  Q.,  p.  256,  et 
20  R.  J.  R.  Q.,  p.  55) 
"  D'après  l'interprétation  à  donner  aux  dispositions  de  la  sec.  10 
du  ch.  83  des  statuts  impériaux  de  1774,  14  Geo.  3,  un  testa- 
ment disposant  de  biens  meubles  ou  immeubles  en  Canada 
est  valide  s'il  a  été  exécuté  conformément  aux  lois  en  vi- 
gueur  en  ce  pays,  lesquelles  exigent  la  même  forme  pour  un 
testament  disposant  de  biens  immeubles  et  pour  un  testa- 
ment disposant  de  biens  meubles;  et  un  testament  dispo- 
sant de  biens  meubles  en  Canada  est  valable  si,  suivant 
les  lois  anglaises,  il  est  sufiisant  pour  disposer  de  biens 
meubles;  mais  un  testament  disposant  de  biens  immeu- 
bles en  Canada,  s'il  n'a  été  exécuté  conformément  à  la  loi 
en  vigueur  en  ce  pays,  est  invalide,  à  moins  qu'il  n'ait 
été  dressé  suivant  la  loi  anglaise.  Cette  section  10  contient 
les  mots  suivants:  "Dressé  suivant  les  lois  du  Canada, 
ou  suivant  les  formes  prescrites  par  les  lois  d'Angleterre." 
La  loi  anglnise  ne  prescrit  aucune  forme  pour  le  testament 
disposant  de  biens  meubles;  mais,  pour  qu'un  testament 
disposant  de  biens  immeubles  soit  valide,  elle  exige  qu'il 
soit  exécuté  suivant  des  formes  déterminées.  C'est  à  ces 
formes  que  renvoie  le  statut  lorsqu'il  parle  d'un  testament 
disposant  d'immeubles,  dressé  suivant  les  formes  prescrites 
par  les  lait  d'Angleterre,  et  le  terme  drissé  comprend  la  con- 
fection, la  souscription  et  l'attestation  de  la  manière  indi- 
quée par  le  statut  des  Fraudes  de  1()76,  29  Charles  2,  ch.  3. 
L'Acte  provincial  de  1801,  41  Geo.  3,  ch.  4,  intitulé:  "Acte 
pour  expliquer  et  amender  la  loi  concernant  les  testaments 
et  ordonnances  de  dernière  volonté,"  n'a  pas  eu  pour  objet 
de  modifier  et  n'a  pas  modifié  la  loi  concernant  la  forme 
des  testaments  en  Canada.  Ce  statut,  en  se  servant  dans  sa 
section  piemière  des  mots  léguer  (t  disposer  et  quellr  que  soit 
la  tenure  dtsiUts  immeubles,  et  en  faisant  mention  des  legs 

{lar  testament  aux  gens  de  mainmorte,  démontre  que  la 
ié<;islature  Canadienne  a  reconnu  que  le  statut  im|>érial  de 
1774,  14  George  3,  «^h.  83,  avait  trait  aux  legs  d'immeubles, 
ainsi  techniquement  appelés  dans  les  lois  d'Angleterre.  Il 
suit  de  là  qu'un  testament  disposant  d'immeubles,  écrit  en 
entier  de  la  main  du  testateur,  ce  dernier  ayant  inclus  son 
nom  dans  le  testament  sans  cependant  apposer  sa  signature 
à  la  fin  des  dispositions  qu'il  contenait,  quoique  olographe, 
n'a  pas  été  exécuté  en  conformité  de  l'ancien  droit  français 
qui  est  la  loi  du  Canada  et  qui  exige  que  le  testateur  appose 
sa  signature  à  la  fin  de  son  testament,  et  est  m<inifostement 
nul  comme  legs  d'immeubles  fait  suivant  les  formes  proscri- 
tes par  les  lois  anglaises.  (ifeiWejo/i;»,  tuteur,  etc.,  et  Procureur 


570 


TABLE   ALPHABÉTIQUE    DES   MATIÈRES. 


Oénértddu  B(t  f-Canadn  et  al., Coneei]  Privé,  21  juin  1834,  con- 
firmant le  jugement  d»  la  Cour  d'Appel,  Québec,  30  juillet 
182S,  qui  avait  confirmé  le  jugement  de  la  C.  B.  R.,  Québec, 
Stuart's  Rep.,  pp.  327  et  581  ;  '2  Knapp's  Rep.,  p.  328  ;  1  R. 
J.  R,  Q  ,  pp.  284  et  291,  et  20  R.  .T.  R.  Q.,  p.  «4) 
TESTAMENT.  Un  testament,  dftment  exécuté  devant  trois  témoins,  peut 
être  modifié  en  ses  diflr"reiits  legs  par  des  chèques  signés  en 
présence  de  deux  témoins  par  le  testateur  pendant  sa  der- 
nière maladie  et  laissés  entre  le.i  mains  de  son  secrétaire 
particulier  pour  être  remis  "  comme  donations  à  cause  de 
mort"  aux  parties  à  l'ordre  desquelles  ces  chèques  ont  été 
faits;  et  la  vérification  du  mémorandum  des  legs  faits  au 
moyen  de^dits  chèques,  mémorandum  écrit  par  le  secré- 
taire particulier  en  présence  des  memi)res  de  la  famille  du 
te-tateur,  il  la  deniande  de  ce  dernier  qui,  après  lecture,  l'a 
approuvé,  est  suffisante  pour  donner  droit  aux  légataires 
lie  se  faire  adjuger  les  sommes  ainsi  léguées  fans  qu'il  y  ait 
vérificaMon  desdils  chèques.  (ColvHle  rt  al.  et  Flanngan,  C. 
B.  R.  en  appel,  Montréal,  1er  mars  1864,  Duval,  J.  en  C, 
Mkredith,  j. ,  MoNDKi.ET,  J.,  Bapglky,  J.,  Confirmant  le 
jugement  lie  C.  S.,  Montréal,  22  septembre  1862,  Monk,  J., 
14  D.  T.  B.  C,  p.  328;  8  J.,  p.  225  ;  13  R.  J.  R.  Q.,  p.  56,  et 
20  R.  J.  R.  Q.,  p.  50) 

"  L'épouse  survivante  qui  n'est  pas  héritière  de  fon  mari,  est 
sans  intérêt  à  attaquer  le  dernier  testament  de  ce  dernier, 
si,  par  un  testament  précédent  qu'elle  n'attaque  pas,  elle 
n'est  pas  légataire.  (Raiche  vs  Alie,  C.  S.,  Sorel,  28  novem- 
bre 1869,  LoRANGER,  J.,  1  R.  L.,  p.  77,  et  20  R.  J.  R.  Q.,  p. 
297) 

"  La  femme  convaincue  du  meurtre  de  son  mari,  perd  parle 
fait  de  sa  conviction  le  legs  universel  à  elle  fait  par  le  testa- 
ment de  son  époux.  (Gauthier  vs  Joutrac,  ès-qualité,  C.  S., 
Sorel,  31  mars  1869.  Loranoer.J.,  1  R.  L.  p.  473;  2  La  Thé- 
mis,  p.  82,  et  20  R.  J.  R.  Q.,  p.  359) 

"  L'article  289  de  la  Coutume  de  Paris  était  en  ces  termes  : 
"  Pour  réputer  un  testament  solennel,  il  est  néces-'aire  qu'il 
soit  écrit  et  signé  du  testateur;  ou  qu'il  soit  passé  par- 
devant  deux  notaires,  ou  pardevant  le  curé  de  la  paroisse 
du  testateur,  ou  son  vicaire  général,  et  un  notaire;  ou  dudit 
curé  ou  vicaire,  et  de  trois  ti'*moins;  ou  d'un  notaire  et  deux 
témoins  :  iceux  témoins  idoines,  suffisants,  mâles,  et  âgt's  de 
vingt  ans  accomplis,  et  non  li'gataires  :  et  qu'il  ait  été  dicté 
et  nomnié  par  le  testateur  auxdits  notaires,  curé  ou  vicaire 
général,  et  depuis  à  lui  relu  en  la  présence  d'iceux  notaires, 
curé  ou  vi'-aire  général  et  témoins,  et  qu'il  soit  fait  mention 
audit  testament,  qu'il  a  et-  ainsi  dicté,  nommé  et  relu  :  et 
qu'il  soit  signé  par  ledit  testateur,  et  par  les  témoins;  ou 
que  mention  soit  faite  de  la  cause  pour  laquelle  ils  n'ont  pu 
Signer."  Sous  les  dispositions  de  cet  article,  avant  le  statut 
impérial  de  1774,  14  George  3,  ch.  83,  les  testaments  pou- 
vaient être  passés  :  1"  pardevant  deux  notiires  ou  par- 
devant  le  curé  do  la  paroisse  du  testateur  on  son  vicaire 
général  ou  un  notaire;  2°  pardtvant  un  notaire  et  deux 
témoins  ou  lo  curé  on  vicaire  et  trois  témoins  ;  et  3"  en  forme 
olographe,  c'est-à  dire  écrit  et  signé  du  testateur  sans  néces- 
sité des  témoins.  En  1774  fut  passé  le  statut  impérial  14 
George  3,  ch.  83,  intitulé  :  "  Acte  qui  règle  plus  solidement 
le  gouvernement  de  la  province  de  Québec  dans  l'Amérique 
Septentrionale."  La  section  10  de  ce  statut  contient  les 
dispositions  suivantes:  "Il  sera  et  pourra  être  loisible  à 
toute  et  chaque  personne,  propriétaire  de  tous  immeubles, 


TABLE    ALPHABÉTIQTE   DES   MATifcRES. 


57 1 


Bon- 
llet 
bec, 
IR. 

peut 
irt  en 
,  der- 
■taire 
je  (le 
nt  été 
it9  a»i 
Bocré- 
Ue  dn 
re,  l'a 
.taires 
il  y  ait 
jan,  C. 
en  C 
lant  le 

I.  56,  et 

ari,  est 
lernier, 
pas,  elle 
novem- 
^QmP- 

•d  par  le 
le  testa- 
té,  es., 
La  Thé- 

termes: 
aire  qu'il 
Tssé  par- 
paroisse 
|on  diidit 
;  et  deux 
tt  âgt's  de 
icté  dicté 
|a  vicaire 
notaires, 
mention 
|t  relu  :  et 
loins",  ou 
n'ont  pu 
lo  statut 
mts  pou- 
ou  par- 
,n  vicaire 
et  deux 
en  forme 
.ns  néces- 
ipt''rial  14 
(Udement 
Aniérique 
Intient  les 
loisible  à 
, meubles, 


meubles  ou  intérêts,  dans  ladite  province,  qui  aura  droit 
d'aliéner  lesdits  immeubles,  meubles  ou  int'^ret»,  pendant  sa 
vie,  par  vente,  donation,  ou  autrement,  de  les  tester  et  léguer 
à  sa  mort  par  testanit^nt  et  acte  de  dernière  volonté,  nonobn- 
tant  toute»  loin,  usages  et  cuitumes  à  ce  contraires,  qui  ont 
prévalu,  ou  qui  prévalent  présentement  en  ladite  province; 
soitque  tel  testament  soitdrei'Hé  suivant  l^s  loisdu  Canada, 
ou  suivant  les  formes  prescrites  par  les  lois  d'Angleterre." 
Comme  on  le  voit,  ces  dispositions  introduisirent  dans  nos 
loi»,  les  testaments  faitssuivant  les  formes  prescrites  par  les 
luis  d'Anjjleterre.  Après  la  passation  du  statut  imtié-îal  de 
1774,  et  avant  la  mise  en  force  du  coile  civil,  le  testament 
fait  apparemment  s>>us  une  forme  et  nul  comme  tel,  pouvait 
êtrevalide  comme  fait  sous  une  autre  forme,  s'il  contenait 
tout  ce  qu'exige  cette  dernière.  Ainsi,  si  le  testateur  enten- 
dait faire  un  testament  solennel  en  forme  authentique, sons 
les  dispositions  du  droit  français  et  si,  de  fait,  il  en  faisait 
un  nul  suivant  cette  forme,  mais  bon  sons  les  dispositions 
du  droit  anglais,  ce  testament  étiiit  valide.  Les  principes  du 
droit  quant  aux  documents  testamentaires  varient  beau- 
coup suivant  l'état  de  perfection  auquel  sont  arrivés  ces 
documents.  La  présomption  de  droit  en  effet  est  contre  tout 
document  testamentaire  non-actuellement  exécuté  par  le 
testateur  on  apparaissant  à  sa  face  comme  n'ayant  pas  été 
exécuté  tel  que  le  testateur  entendait  le  laire.  Mais  si  le  do- 
cument est  complet  sons  tous  autres  rapports,  celte  présomp- 
ti(m  est  légère  et  failde  et  pent  être  comparativement 
aisément  détruite.  Car,  dans  ce  cas,  il  n'est  pas  néces- 
saire de  prouver  l'intention  ;  c'est-à-dire  que  le  tribunal 
présumera  que  les  intentions  du  testateur  étaient  telles 
qu'exprimées  sur  le  papier,  s'il  est  établi,  d'une  manière 
suffisante,  que  son  inexécution  peut  être  légitimement 
attribuée  à  aucune  autre  cause  et  n<m  à  l'abandon  des  in- 
tentions du  testateur  ainsi  exprimées.  Mais  lorsqu'un  docu- 
ment n'est  ni  final  ni  exécuté  (surtout  lorsqu'il  n'est  que 
commentié  et  ne  contient  que  quelques  clauses  et  legs),  non 
seulement  son  inexécution  doit  être  expliquée  comme  sus- 
dit, mais  il  doit  être  prouvé  (car  le  tribunal  ne  le  présumera 
pas)  qu'il  exprime  les  intentions  du  testateur  afin  de  re- 
pousser la  présomption  léi^ale  contre  sa  validité.  11  <loit  être 
constaté  clairement  après  une  juste  considération  de  tous 
le»  faits  et  circonstances  que  le  défunt  en  était  arrivé  à  cet 
égard  à  une  intentiim  finale  pour  ce  qu'il  a  fait;  et  ainsi, 
quoique  le  document  soit  imparfait  sur  cette  consî  talion, 
le  tribunal  ne  rendra  pas  suns  effet  les  désirs  et  les  inten- 
tions réelles  du  testati^ur  quant  aux  biens  qu'il  entend  don- 
ner, mais,  au  contraire,  il  leur  donnera  effet,  en  ordonnant 
que  ce  document  soii  a  linis  à  la  vérification.  Si  l'instru- 
ment est  en  voie  d'exécution  seulement  et  non  terminé 
quant  au  corps  de  l'instrument,  la  présomption  légale  est. 
sans  doute,  que  si  le  défunt  n'avait  pas  été  empêché  de  le 
finir,  il  eut  procédé  à  pourvoir  à  Sb»  enfants  dans  une  par- 
tie subséquente  derinstrument.  Si  un  testateur  décède  pen- 
dant que  l'instrument  est  à  s'exécuter,  on  ne  peut  soutenir 
comme  présomption  légale  que  ce  qui  est  contenu  dans  la 
partie  déjil  exécutée  doit  avmr  son  effet.  La  règle  est  que  si 
le  triliunal  se  satisfiiit,  qiJÈVfttionnant  eff'et  au  document 
non  terminé,  il  donne  eftetVjk  volonté  di  testateur,  il  doit 
être  déclaré  valide,  mais  qu^1l  contraire,  si  en  l'approuvant, 
il  considère  qu'il  ne  donnera  pas  efl'et  à  la  volonté  du  testa- 
teur, il  doit  le  désapprouver.    Lorsqu'un  testateur  décède 
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pendant  qu'on  est  à  faire  son  testament,  ce  qui  est  écrit 
Hprè!4  son  décès  doit  fitro  déclaré  nul;  la  mort  termine  le 
document  et  on  ne  pent  rien  y  ajouter.  Lorstju'un  testateur 
a  exprimé  au  notaire,  chargé  do  faire  son  testament  et  en 

!)ré8once  de  doux  témoins  idoines  et  .-péciulernent  requis 
L  cette  fin,  sa  volonté  de  faire  un  legs  particulier  à.  une  per- 
sonne décignéo  et  de  donner  le  reste  de  ses  biens  à  son 
enfant,  et  décède  a|irès  que  la  disposition  contenant  le  legs 
particulier  seulement  a  été  écrite  par  le  notaire,  mais  avant 
que  la  disposition,  contenant  le  le^s  univorsel  à  l'enfant, 
soit  écrite,  le  tribunal  doit  déclarer  valide  la  partie  du  tes- 
tament ainsi  fitite,  et  donner  etiët  au  le^^s,  vu  que  l'inten- 
du  testateur  n'est  pas  contestée,  et  que  la  non-exécution  du 
testament  complet  est  due  au  décès  du  testateur  et  non  à 
un  cliangem?<nt  d'intention  de  sa  imrt.  Il  n'y  eut  jamais, 
dans  la  provirce  do  Québec,  de  triounal  exerçant  une  juri- 
diction spéciale  quant  au.x  testaments.  La  prati()ue  basée 
8!)r  la  convenance  évidente  on  la  nécessité  paraît  s'être  éta- 
blie dans  la  province,  après  la  ce.ssion  du  pays  à  1'. Angle- 
terre, d'enregistrer,  on  comme  on  dit  un  peu  inexactement 
de  prouver  les  testaments  faits  suivant  les  lois  anglaises 
devant  un  juge  des  tribunaux  civils.  Cette  pratique,  dont 
l'effet  légal  paraît  avoir  été  douté,  fut  continuée  jusqu'en 
1801,  et  alors  s'est  passé  le  >-t  tut  du  Bas-Canada  de  1801, 
41  Geo.  3,  ch.  4,  intitulé  :  "  Acte  pour  expliquer  et  amender 
la  loi  concernant  les  Testamenti  et  Or  fonnances  de  der- 
nière volonté",  dont  la  section  2  contient  les  dispositions 
suivantes:  ''Comme  il  s'est  élevé  des  doutes  sur  la  manière 
actnello  de  prouver  les  testaments  faits  et  dressés  suivant 
la  forme  nuglnise,  devant  nu  ou  plusieur*  des  .Juges  des 
Cours  de  juridiction  civde  en  cette  province,  qu'il  soit  de 
plus  statué  que  telle  preuve  vaudra  et  aura  force  de  la 
même  manière  <iue  si  elle  était  faite  devant  la  Cour  de  l'ro- 
bale."  Ce  langage,  t\  première  vue,  paraît  avoir  introduit, 
dans  le  droit  canadien,  la  loi  d'Angleterre,  quant  à  l'effet 
condnsif  de  la  preuve  dûment  faite  d'un  testament,  et  lors- 
que, sur  la  demande  4le  \<  rification  d'un  testament,  l'héri- 
tier a  soulevé  la  question  de  sa  validité,  et  qu'on  a  examiné 
des  t'nioins  et  plaidé,  et  que  la  preuve  en  a  été  accordée,  la 
même  question  no  peut  se  soulever  de  nouveau  devant  un 
autre  tribunal,  du  moins  entre  les  mêmes  parties,  mais  que 
la  vérification  on  preuve  du  testament  opérera  comme  Hn 
de  non-recevoir  A  toute  autre  action  concernant  sa  validité 
et  soulevant  la  mêmeciuestion.  Cependant  la  pratique  con- 
traire paraît  avoir  été  suivie  par  les  tribunaux  canadiens. 
Il  est  bien  douteux  que,  sur  une  demande  de  vérification 
d'un  testament,  on  pui>se,  dans  la  province,  faire  une  con- 
te.station  au  mérite,  soulevant  la  question  d'insanité  ou 
d'influence  indue.  La  sec.  23  du  cli.  78  des  S.  II.  B.  C.  de 
18(51,  intitulé:  "Acte  concernant  la  Cour  Snpi'rieure," 
contient  les  dispositions  snivante.s:  "Tout  juge  de  la  Cour 
Supérieure,  en  tout  endroit  où  ladite  cour  ou  la  cour  de  cir- 
cuit doit  être  tenue,  tant  en  cour  que  hors  de  cour,  pendant 
le  terme  on  hors  de  terme  on  durant  la  vacance,  et  tontpro- 
u.notaire  do  la  cour  supérieure  à  l'endroit  où  il  tient  son 
bureau,  hors  do  cour,  mais  durant  lo  terme  ou  hors  du 
terme, — auront  et  pourront  exercer  dans  et  pour  le  district 
dans  lequel  tel  eiviiroit  comme  susdit  se  trouve,  le  même 
pouvoir  et  la  même  autorité  dont  sont  alors  revêtus  la  cour 
supérieure  et  ses  juges  pour  la  vérification  des  toistanienls, 
iwur  l'élection  et  nomination  de  tuteurs  et  curateurs,  tant 
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sous  la  loi  générale  que  sous  les  dispositions  du  chapitre 
auatre  vingt-sept  de  les  statuts  refondus,  concernant   les 
débiteur»  insolvable8,ou  sons  tout  autre  acte,  pour  recevoir 
les  conseils  et  avis  de  parents  et  amis  dans  les  cas  où  la  loi 
le  requiert,  pour  les  clôtures  d'inventaires,  attestation  de 
compteH,  insinuations,  apposition  et  levée  de  scellés,  éman- 
cipaiion  de»  mineurs,  homologation  ou  refuH  d'homologa- 
tion des  procédures  adoptées  aux  assemblées  pour  avis  (le 
parents,  convoquées  et  tenues  par  un  notaire  ou  tenues  en 
en  sa  présence,  et  pour  tous  antres  actes  Je  hi  même  nature 
exigeant  diligence;   et  les  procédures  en  pareil  cas  forme- 
ront parties  des  archives  de  la  cour  supérieure  à  l'endroit 
où  elles  ont  lieu,  ou  de  Iti  cour  de  circuit  de  tel  endroit,  si 
la  cour  supérieure  n'y  est  pas  tenue:  2.  Mais  les  nomina- 
tions et  ordres  faits  par  un  protonotaire  en  vertu  de  celte 
section,  ou  faits  en  vertu  de  la  même  section  par  tout  juge 
hors  de  cour,  pourront  être  mis  de  côté  par  tout  juge  de 
ladite  ooursiégeant  dans  le  même  district, en  cour  et  durant 
le  terme,  en  la  même  manière  et  en  vertu  des  dispositions 
de   lu  loi  d'après  lesquelles  toutes  nominations  et  ordres 
faits  par  un  ou  plusieurs  juges  hors  de  cour,  dans  les  ma- 
tières exigeant  ililigence,  {«uvent  être  mis  de  côté  par  la 
cour  supérieure."   Le  Code  Civil  du  Bas-Canada  qui  est  de- 
venu en  force  en  1860,  contient  les  dispositions  suivantes  con- 
tenues dans  lesarticlis  856,857  et  858  :  "856:  Les  minutes  et 
les  copies  légalement  certifiées  des  testaments  faits  sui  vaut  la 
forme  authentique  font  preuve  de  la  même  manière  que  les 
autres  écrits  authentiques.     857  :  Le  testament  olographe 
et  celui  fait  suivant  la  forme  dérivée  de  la  loi  d'Angleterre 
sont  présentés  pour  vérification  au  tribunal  ayant  juridic- 
tion supérieure  «le  première  instance  dans  le  district  où  le 
défunt  avait  son  domicile,  et,  à  défaut  de  domicile,  dans 
celui  où  il  est  décédé,  ou  à  l'un  des  juges  de  ce  tribunal,  ou 
au  protonotaire  du  district.  I^e  tribunal,  le  juge  on  le  proto- 
notaire reçoit  les  décuvrations  par  écrit  et  sous  serment  de 
témoins  compétents  à  rendre   témoignage,  lesquelles  de- 
meurent annexées  à  l'original  du  testament,  ainsi  que  le 
jugement,  s'il  a  été  rendu  hors  de  cour,  ou  une  copie  certi- 
fiée, s'il  a  été  rendu  par  le  tribunal.    Il  peut  ensuite  être 
délivré  aux  intéressés  des  copies  (mortifiées  du  testament,  de 
la  preuve  et  du  jugement,  lesquelles  sont  authentiques,  et 
font  donner  effet  au  testament,  jusqu'à  ce  qu'il  soit  infirmé 
sur  contestation.    Si  le  testament  se  trouve  déposé  en  origi- 
nal chez  un  notaire,  le  tribunal,  le  juge  ou  le  protonotaire  se 
fait  remettre  cet  original.    858  :  Il  n'est  pas  nécessaire  que 
l'héritier  du  défunt  soit  apf)elé  à  la  vérification  ainsi  faite 
d'un  testament,  à  moins  qu'il  n'en  soit  ainsi  ordonné  dans 
des  cas  particuliers.     L'autorité  qui  proccile  à  cette  vérifica- 
tion prend  connaissance  de  tout  ce  qui  concerne  le  testa- 
ment.   Lu  vérification  ainsi  faite  d'un  testament  n'en  em- 
pê>  he  pas  la  contestation  par  ceux  qui  y  ont  intérêt."  Dans 
le  quatrième  rapport  des  commissaires  qui  ont  préparé  le 
code  civil,  on  lit  ce  qui  suit  à  la  page  178  :   "La  sect'on  troi- 
sième traite  de  la  preuve  des  tesaments,  et  aussi  de  la  vérifi- 
cation  prélindnaire,  devant   le  juge,  de  ceux  qui  ne  sont 
pas  faits  en  la  forme  anihcntique.  Un  testament  concerne 
souvent  plusieurs  parties,  par  toutes  lesquelles  il  serait  tliffi- 
cile  de  le  faire  reconnaître,  quoique  ces  parties  et  même  les 
tiers  aient  intérêt  à  ce  que  sa  validité  subisse  de  suite  une 
première  épreuve.   La  procédure  à  cet  eflfet  est  bien  connue 
en  Angleterre  et  en  ce  pays  sous  le  terme  de  probate  ;  elle 
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est  aurtout  usitée  en  Angleterre  où  les  testaments  sous  une 
forme  qui  corresponde  à  notre  forme  authentique  n'ont  pus 
lieu.  L'on  retrouve,  tunt  dans  l'ancion  droit  français  que 
danH  la  pratic^ue  ancienne  en  ce  pays,  des  traces  d'une  pa- 
reille vCiritication  (juant  an  testament  olographe.  Toutefois, 
il  n'e^^t  pas  nécessaire  lie  pousser  plus  loin  les  recherches  ù 
cet  égard,  la  vérilic  lion  du  testament  ologrHphe  et  celle  du 
te^tament  suivant  lu  (orme  anglaisu  ayant  uniformément  eu 
lieu  (le  la  niéine  manière,  qui  est  celle  de  la  forme  com- 
mune de  vt'rifiiation  ado|ité«  en  Angleterre,  où  il  y  a  aussi 
une  vérification  plu8  solennelle  où  les  parties  intéressées  sont 
appt^lées  et  par  laquelle  elles  sont  liées.  Cette  dernière  véri- 
fication n'est  ])as  Uhitée  en  ce  pays,  à  moin*  qu'on  ne  la  Com- 
pare à  une  action  pourHuivie  contradictoirement  devant  le 
tribunal  même.  La  vérification  a  lieu  ici  devant  le  juge, 
hors  du  tribunal.  Notre  statut  provincial  «le  1801  se  con- 
tente de  dire  qu'elle  continuera  tle  se  faire  comme  par  le 
pus-é,"  Le  mot  contestation  dans  le  sens  de  ce  rap()ort  et 
dans  le  coiie,  ne  parait  pas  slirnifier,  comme  en  Angleterre, 
une  poursuite  devant  la  cour  deprobate  avant  que  la  vérifi- 
cation soit  ac(!ordée,  mais  dans  quelqu'autre  poursuite,  une 
]Kjursnite  devant  un  tribunal  civil  où  la  validité  du  testa- 
ment serait  attaquée  Ain>i,  par  la  pratique  et  l'usage  non- 
intiiroinpue  des  tribunaux  canadiens  depuis  18U1,  la  loi  a 
reçu  (uie  interprétation  qui  n'attache  pas  à  la  vérification 
ou  pieuve  v'es  testaments  le  caractère  conclusif  et  obliga- 
toire qu'elle  i  en  Angleterre,  et  conformément  à  cette  inter- 
prétation, ava:it  le  code,  il  était  pernns  aux  parties  de  con- 
tester la  validité  d'un  testament  prouvé  comme  défense  à 
une  action  portée  par  un  li  gataire  pour  le  paiement  de  son 
legs.  Ainsi,  un  légataire  qui  avait  demandé  la  vérification 
et  preuve  d'un  document  contenant  (m  legs  particulier  en  sa 
faveur,  mais  non-ttirmiiié  quant  à  d'autres  dispositions, 
comme  testament  dute^tateur  qui  était  décédé  pendant  sou 
exécution,  peut,  après  la  contestation  soulevant  la  validité 
de  cette  disposition,  faite  par  l'héritier  du  testateur  sur  la 
demande  de  vérification,  et  vérification  accordée,  être  sou- 
mis à  la  même  contestation  sur  une  demande  de  paiement 
lie  ce  legs.  Le  statut  qui  a  introduit  dans  la  colonie  le  droit 
anglais  quant  hux  lestamenis,  doit  être  considéré  comme  y 
ayant  introduit  avec  lui  tous  ses  incidents  ;  et  par  consé- 
quent, l'admissibilité  de  la  preuve  te'-timoniale,  sans 
laquelle  le  nouvelle  loi  serait  inutile  et  sans  elTet.  Ainsi  la 
preuve  d'un  testament,  comraen.é  par  un  notaire  et  non 
terminé,  n'est  pas  soumise  aux  disiKJsitions  de  l'article  1233 
qui,  pour  pei  mettre  la  preuve  testimoniale,  exige  un  com- 
mencement (le  preuve  par  écrit.  On  doit,  dans  ce  cas,  suivre 
les  règles  de  la  çreuvo  du  droit  anglais.  (Migncault  et 
Mdlo,  Conseil  Privé,  ;•>  février  1872,  infirmant  le  jugement 
de  C.  B.  R.  en  apptd,  Montréal,  9  septembre  18tj9,  Duval,  J. 
en  C,  Caro.v,  J.,  Dkimmonu,  .1.,  Badgliy,  J.,  et  Lokangek, 
.1.,  qui  infirmait  le  jugement  de  V..  S.  R.,  Montréal,  28  mars 
ISCH,  MoxDELKT,  J.,  dissident,  BumniiLOT,  J.,  et  Monk,  J., 
qui  confirmait  le  jugement  de  C.  S.,  Montréal,  31  mai  i867, 
Berthelot,  j.,  14  J.,  p.  141  ;  1«  J.,  p.  288;  2  R.  L.,  p.  186: 
3  R.  L.,  p.  ()06  ;  2  R.  C,  p.  p.  229  ;  S  Moore's  P.  C.  Reports, 
N.  S.,  p.  347,  et  20  R.  J.  R.  Q.,  p.  47) 
TESTAMENT.  Les  frais  de  vérification  d'un  testament  à  laqueP-  l'héri- 
tier s  est  opposé,  j)euvent  être  recouvrés  de  cet  héritier  par  le 
légataire  particulier  qui  a  demandé  la  vérification  dans  une 
demande,  par  lui  faite,  pour  le  paiement  de  son  legs,  et  ce. 
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«quoique,  par  le  jugement  ordonnant  la  vérification,  l'h<!>ri- 
tier  ait  déjà  {'té  condamné  à  payer  ces  frais.  (MigttiauU  et 
Mulo,  ConHeii  l'riv('>,  3  février  1872,  infirmant  le  iut^euuent 
du  C.  B.  U.  en  appel,  Montréal,  t)  Hcpteuibru  18Ui),  Duval,  J. 
en  C,  Gabon,  J.,  Dhummond,  J.,  Badulky,  J.,  et  Loranoer, 
J.,  qui  infirmait  le  jugement  de  C.  S.  U.,  Montréal,  28  mars 
1868,  MoN'DËLET,  J.  {iHsftidi'nl),  riERTHEi.oT,  J.,«t  Monk,  J., 
qui  confirmait  le  jugement  «le  C.  S.,  Montréal,  31  mai  18(i7, 
BKHTHEI.0T,  J.,  14  J.,  p.  141  ;  10  J.,  p.  28S  ;  2  R.  L,  p  18«  ;  3 
R.  L.,  p.  60«  ;  2  R  C,  p.  220  ;  8  Moore's  l'.  C.  Reports,  N.  S., 
p.  347,  et  20  R.  J.  R.  Q.,  p  47) 
TESTAMENT.  Le  testament  ologra|)lie  et  la  souscription  ttant  de  main 
privée,  il  ne  fait  foi  que  lorsqu'il  a  été  vérifié  ou  prouvé  .evant 
le  juge  et  que  les  témoins  ont  reconnu  leur  .'i^natiire.  'Malu 
it  vir  et  MnjniuxUt,  V.  B.  R.  en  anpel,  Montrée',  9  neptembre 
1809,  DuvAL,  J.  en  C,  Cakon,  J.,  Drimmono.  J..  iJAixiLKV, 
J.,  et  Loranoer,  j.,  qui  infirmait  le  jugeme.it  de  C.  8.  R., 
Montréal,  28  mars  1808,  Mondelkt,  J.  [difiodeid),  Bbrthe- 
i.or,  J.,  et  Monk,  J.,  qui  confirmait  le  jugement  de  C.  8., 
Montréal,  31  mai  18(i7,  BKKriiELor,  J.,  14  J.,  p.  141  ;  16  J., 
u.  288;  2  R.  L.,  p.  186;  3  R.  L.,  p.  606;  2  K.  C,  p.  229  ;  8 
Moore's  V.  C.  Ro|)orts,  N.  8.,  p.  347,  et  20  R.  J.  il.  Q.,  p.  47) 

"  Par  l'ancien  droit  du  Bas-Canada,  au  tem|)8  de  la  conquête,  en 
1759,  le  legs  fait  pur  un  père  à  hou  enfant  bâtard  udultéiin 
(  tait  illégal,  excepté  quant  à  des  aliments,  le  te-tateur  étant 
déclaié  in(  apable  de  léguer  et  le  légataire  incapable  de  rece- 
voir. Par  le  statut  imjH'rial  <ie  1774,  14  Geo.  lll,  cb.  83,  sec. 
10,  l'incapacité  du  testateur  fut  enlevée.  Par  le  statut  du 
Bas-Canada  de  1801,  41  Geo.  III,  cb.  4,  l'incapacité  du  léga- 
taire fut  etilevée.  Ce  dernier  statut  n'est  pas  rétroactif.  Par 
l'article  838  C.  C,  la  capacité  de  recevoir  par  testament, 
dans  le  cas  de  sub-titntion,  se  considère  au  temps  oil  le  tlroit 
est  ouvert.  Ainsi,  un  legs  fait  en  1789,  après  le  statut  de 
1774,  par  un  pèie  décédé  en  1799,  avant  le  btatut  de  1801,  à 
son  fils  légitime  décédé  en  183ô,  après  la  mise  en  vigueur  de 
ce  dernier  statut,  avec  substitution  en  faveur  d'un  enfant 
bûtard  adultérin,  est  légal,  vu  qu'en  I83ô,  lors  du  décès  du 
fil»  légitime  et  de  l'ouverture  de  la  substitution,  l'incapacité 
du  testateur  avait  été  enlevée,  lors  du  tistament,  par  le  sta- 
tut do  1774,  et  rincapacité  du  légataire  avait  été  enlevée  f.ar 
le  statut  (le  1801.  (Kiiig  vs  Fdialrault  «I  al.,  et  Tunxlall  vt 
al.,  C.  8.,  Montréal,  28  février  1870,  Tobrance,  J.,  14  J.,  p. 
197,  et  20  R.  J.  R.  (i  ,  p.  119) 

"        : — Vide  Lkgs. 

"        : —   "    SLBHrrruTioN. 

"  ,  JNUNCUPATIF.  Lu  sec.  19  du  cb.  3  des  statuts  impériaux  de 
1677,  29  Cbarles  II,  intitulé:  "  Acte  pour  la  prévention  des 
fraudes  et  de»  parjures,"  (-e  lisait  comme  suit:  "  Pour  la 
prévention  des  pratiipies  frauduleuses  dans  la  confection 
des  testaments  niincupatifs,  qui  ont  été  l'occasion  de  beau- 
coup de  parjures,  il  est  décrété  qu'auctni  testament  nuncu- 
patif  ne  sera  valide,  loixiue  les  biens  légués  par  ce  testa- 
ment excéderont  la  valeur  de  trente  livres,  et  s'il  n'est  pas 
prouvé  par  le  serment  de  trois  témoins  au  moins  qui  étaient 
présents  à  sa  confection,  ni  il  moins  qu'il  ne  soit  prouvé  que 
le  testateur,  au  temps  où  il  l'a  fait,  a  requis  la  personne  pré- 
sente ou  quelqu'un  d'entre  les  témoins,  que  tel  était  son 
te>tainent,  ou  i  cet  etfet,  ni  à  moins  que  tel  testament  nun- 
cnpatif  ne  soit  fait  lors  de  la  dernière  maladie  du  défunt  et 
dans  la  maison,  ou  son  babitation  ou  domicile  où  il  ou  elle 
a  été  résidant  peudaut  l'espace  de  dix  jours  ou  plus  immé- 
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(liaterneiit  avant  la  confeclion  de  tel  testament,  excepté 
toiitefoi»,  dans  le  vas  où  telle  perHoune,  absente  do  sa  mai- 
Hon,  serait  Hurpi'ÏMc  par  la  nmiadie  et  mourrait  avant  de  re» 
tniirner  an  lien  de  non  domicile."  I^h  tentamentH  nuncupa- 
tib  avaient  citssé  d't^treen  nsa^'o  en  Angleterre,  et  ils  furent 
formellement  uLoIIh  en  1S3H.  Ces  testaments  n'étaient  pas 
reconnus  et  admis  dans  les  pays  de  In  France  soumis  au 
droit  coiitumier  et  ils  furent  abolis  dans  les  pays  souiiisau 
droit  civil  de  lu  France  pur  l'ordonnance  royale  de  1735. 
(Miilo  et  rir  et  Migimiult,  C  B.  R.  en  appel,  Montréal,  9  hcd- 
tenibie  ISfiO,  Uuval,  .1.  en  C,  Caron,  J.,  Dkummosd,  J., 
BAïKiLKv,  J.,  et  liORANtiER,  .T.,  (pli  Inlltmait  le  jugement  de  C. 
S.  K.,  Montréal,  28  mars  1S»J8,  Moxdklet,  J.  (ilUnident),  Bkr- 
TiiKLor,  J.,  et  MoNK,  J.,  qui  continuait  le  ju|i<ement  de  C.  S., 
Montn'-al,  'M  mai  18(17,  Bkrtiiëlot,  J.,  14  J..  p.  141  ;  ]U  J.,  p. 
288;  2  R.  L.,  p.  18(5;  3  R.  L.,  p.  606  ;  2  R.  C,  p.  22»;  8 
Moore'H  1'.  C.  Reports,  N.  H.,  p.  :^47,  et  2v  R.  .1.  R.  Q.,  p.  47) 

'Il  KRS-SA 181  :—  Vide  Saisie- ARR^r  ai'Rkh  .luuiiMKNT. 
<•       -DETENTEUR :—Kt*  Enrkoistrement. 

TIERCE-OPFOSIÏION.  Une  sociCt'en  nom  collectif,  composée  de  plu- 
sieurs membres  peut  former  une  tierce-oppo.«ition  à  un 
jugement  rendu  dans  une  cause  oit  l'un  des  membres  de  la 
société  était  partie.  (Mclhnald  et  vir  vs  McDonald,  et  McDo- 
nald et  al.,  tiers-opposants,  C.  S.  R ,  Montréal,  30  octobre 
18(iy,  MoNDELET,  J.,  Beuthei-ot,  J.,  et  ToRRANCK,  J.,  iulir- 
inant  le  jugement  de  C.  S.,  Montréal,  28  avril  I8U8,  Bkrtiii'> 
i-OT,  J.,  14  J.,  p.  307,  et  20  R.  J.  R.  Q.,  p.  266) 

TRANSACTION.  Lorsqu'est  intervenu  entre  les  parties  au  procès  un 
arrangement  qui  a  pour  ull'et  de  priver  frauduleusement  le 
procureur  du  demandeur  de  sen  frais,  le  iriliunal  déboutera 
le  demandeur  de  non  action  et  condamnera  le  défondeur  en 
tous  les  dépeiih.  {K'ichanh  vs  Kitcliie  et  al.,  C.  S.,  Québec,  5 
mars  1856,  STUAirr,  J.,  Gauthier,  .T.,  et  Tasciieiieau,  J.,  6  D. 
T.  B.  C,  p.  98;  5  R.  J.  R.  il,  p.  29,  et  20  H.  J.  R.  Q.,  p.  263) 
"  Relativement  à  la  dette  ou  il  la  nintiôre  qui  fait  l'objet  du  litige, 
les  parties  peuvent  faire  l'ai  rangement  qu'il  leur  plait,  mais 
si  l'arrangement  concerne  la  procédure  et  qu'il  soit  interve- 
nu entre  les  partie-  à  l'insu  de  l'un  des  procureurs,  il  n'en- 
gage en  rien  le  procureur  qui  n'en  a  pas  eu  conuaii'sance. 
Le  procureur  Oht  le  maître  du  procès;  c'est  lui  qui  doit  le 
diriger,  et  le  client  ne  jteut,  par  un  arrangement  étranger  tl 
son  procureur,  intervenir  dans  la  conduite  du  litige.  (O'C'ou- 
vell  vs  Vite  de  Montréal,  (!,  S.,  Montréal,  31  o<:tobre  1859, 
Smith,  J..  4  J.,  p.  56;  10  1)  T.  B.  C,  p.  19;  8  R.  J.  R.  Q., 
p.  95,  et  20  R.  J.  R.  Q.,  p.  264) 
"  Un  arrangement  étant  intervenu  entre  les  parties  au  procès,  le 
défendeur  so  chargeant  de  payer  les  frais  de  l'action  avant 
son  rapport,  le  demandeur  ne  peut  ensuite,  à  moins  d'une 
convention  spéciale,  rapporter  l'action  pour  recouvrer  les- 
dits  frais  que  le  défendeur  aurait  négligé  de  payer,  cet  ac- 
commodement ayant  eu  l'effet  de  mettre  tin  a  la  demande 
du  demandeur  et  ayant  réduit  son  recours  &  la  seulu  de- 
mande des  frais  lor-squ'ils  auront  été  taxés.  La  demande 
pour  distraction  de  dépens,  faite  par  les  conclusions  de  la 
déclaration,  n'enlève  pas  au  demandeur  le  droit  de  pren- 
d.o,  relativement  à  son  action,  tout  arrangement  lionneie  et 
qui  n'a  pas  l'effet  do  T)rivor  lof  avocats  de  leurs  justes  hono- 
raires. En  loi,  aucune  distraction  de  dépens  n'existe  ni  ne 
peut  avoir  lieu,  sans  avoir  été  accordée  par  un  jugement  de 
hi  cour.  {Hébert  dit  Lecompte  ei  Fahrùiye  de  Saint- Jean,  C. 
B.  R.  en  appel,  Montréal,  17  septembre  1861,  Lafostaisb, 
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J.  en  C,  Aylwin,  J.,  Duval,  J.,  Mbbkuitii,  J.,  et  Mondmi.et, 
.T.,  conflrtnant  le  jugement  de  C.  8.,  4  février  18bl,  Taboiik- 
RBAU,  J..  13  D.  T.  B.  C,  p.  66  ;  11  K.  J.  R.  Q.,  v.  264.  et  20 
R.  J.  K.  Q.,  p.  263) 

TESTAMENT.  Les  fraie,  dont  distraction  a  été  demandée  dans  les  conclu- 
sions  de  la  déclaration  par  le  procureur  ad  Htem  du  deman- 
deur, lui  jeront  adjugea  par  le  tribunal,  no.n  "ftant  l'arran- 
gement par  acte  notarié  intervenu  entre  lea  parties  après  le 
rapport  de  l'action,  et  par  leauel  le  demandeur  se  désistait 
de  son  action  et  se  cliai^eait  d'en  uayer  tous  les  frais.  {Char- 
leM»  ve  Coulombe,  C.  8.,  Montréal,  24  février  1863,  Monk,  J. 
A.,  7  J.,  p.  300;  12  R.  J.  R.  Q.,p.  178,et20R.  J.  R.Q..p.  181) 
"  Les  parties  à  un  procès  peuvent  transiger  et  y  mettre  nn  sans 
le  concours  de  leurs  procureurs  ad  lUem,  et  ces  derniers 
n'ont  pua  le  droit  de  continuer  un  procès  pnrce  qu'il  est  de- 
mandé distraction  de  frais  ;  la  transaction  mettant  fin  au 
mandat  des  procureurs  et  entraînant  nécessairement  le 
désistement  de  la  demande.  Art.  1018  C.  C,  et  arts  450  et 
482  C.  P.  C.  (Lu  Bamme  de  Quihec  vs  Paquet,  C.  8.K.,  Mont- 
réal, 29  janvier  1869,  Mondbi.kt,  J.,  Bkrthelot,  J.,  et  Bbau- 
nRY,  J.  A.,  infirmant  le  jugement  de  C.  8.,  Sherbrooke,  20 
mai  1868,  8hort,  J.,  13  J.,  p.  122  :  19  K.  J.  R.  Q.,  p.  168,  et 
20R.  J.  R.  Q.,p.  264) 
"  Les  parties  dans  une  cause  peuvent  sans  le  (Concours  de  leurs 
avocats  qui  ont  demanné  distraction  de  frais,  régler  leurs 
difficultés  et  diHcoiitinuer  la  poursuite,  et  dans  ce  cas,  l'avo- 
cat du  demandeur  qui  n'a  pas  été  payé  Je  ses  frais  pour  les* 
quels  il  a  demandé  distraction  qu'il  n'avait  pas  encore  obte- 
nue, ne  peut  continuer  cette  poursuite  pur  ses  frais,  et  s'il 
continue  ainsi  cette  poursuite  pour  ses  frais,  il  pourra  être 
condamné  personnellement  aux  dépens  de  la  contestation 
et  de  l'appel  en  revision.  (Lafaille  vs  Lafaille,  C.  8.  R., 
Montréal,  31  mars  1869,  Mondei.kt,  J.,  Tourance,  J.,  et  Bkau- 
DRY,  J.  A.,  infirmant  le  jugement  de  C.  S.,  Saint-Jean,  10  no* 
vembre  1867,  14  .1.,  p.  262  ;  1  R.  L.,  p.  90,  et  20  R.  J.  R.  Q., 
p.  180) 
"  Lorsque  les  parties  règlent  leur  procès  commencé,  hors  de 
cour,  sans  le  concours  des  avocats  qui  les  représentent,  ces 
derniers  ne  peuvent  continuer  la  poursuite  pour  leurs  frais. 
Art.  1918  C.  C.  {VuKlongiKiij  vs  Pirriu  et  al.,  ('.  S.,  Montrôul, 
80  septembre  1870,  Torrance,  .1.,  U  J.,  p.  30-1,  et  20  R.  J. 
R.  Q.,  p.  262) 

TRANSFERT  D'ACTIONS  DE  BANQUE  :-F<rfc  Banqi'b  de  Mont- 
réal 

TRANSPORT  -.—  Vide  Vente  de  créanch. 

TRIBUNAUX  INFERIEURS:— KîV/<  Acte  de  tempékaxcë  djj  18«î4. 


USUFRUIT :—  Vide  Confusion. 
"  : —    "    Vente. 


VAISSEAU  '.  —  Vide  Assurance  maritime. 

"        NAVIGUANT  A  L'INTERIEUR:— Itde  Assurance  maritime 

KT  CONTRE  I.'lNCENDlE  D'UN  VAISSBAU  BNItEOISTRâ. 

"        NAVIGUANT  A  L'INTERIEUR  :— Pïd«  Enregistrement  des 

VAISSEAUX  naviguant  A  L'INTÉRIEUR. 

"        NAVIGUANT  A  L'INTERIEUR  :—Fjde  Vente  de  vaisseaux 
naviguant  a  l'intérieur. 
TOME  XX.  'iil 
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VENDEUR  :—  Vide  PatyiLtas  du  vbndeub. 

VKNDITIONI  EXP0NA8  -.—  Vide  Décbikt. 

V  KNTE.  L'acte  de  convention  du  12  avril  1853  est  de  fait  un  acte  trans- 
latif de  propriété  et  a  opéré  l'aliénation  ou  le  tranaport  de 
la  propriété  des  biens  de  la  compagnie  de  chemin  de  fer  du 
SaintrLaurent  et  de  l'Atlantique,  vu  que,  avant  et  au  temps 
de  la  convention,  lesdits  biens  appartenaient  exciumvement 
è  ladite  compagnie  do  chemin  de  fer  du  Saint-Laurent  et  de 
l'Atlantique,  tandis  qu'après  la  date  et  la  mise  à  effet  de 
cette  convention  et  en  vertu  d'icelle,  ces  biens  sont  devenus 
la  propriété  d'une  autre  coiporation  distincte,  savoir  la 
compagnie  du  Grand-Tronc  de  chemin  de  fer  du  Canada. 
Cet  acte  équivaut  à  vente  quant  aux  £75,000  que  la  compa- 
gnie du  Grand-Tronc  de  chemin  de  fer  s'est  obligée  de 
payer  pour  les  actionnaires  de  la  compagnie  de  chemin  de 
ler  du  Saint-Laurent  et  de  l'Atlantique,  vu  que  les  parties  à 
cette  convention,  en  obligeant  la  compagnie  du  Orand- 
Tronc  de  chemin  de  fer  du  Canada  à  payer  cette  somme  de 
£75,000  à  la  compagnie  de  chemin  de  fer  du  Saint- Laurent 
et  de  l'Atlantique,  ont  admis,  de  fait,  que  les  biens  cédés 

{)ar  la  compagnie  de  chemin  de  fer  du  Saint-Laurent  et  de 
'Atlantique  excédaient  de  ce  montant,  en  valeur,  les  ac- 
tions de  la  compagnie  du  Grand-Tronc  de  chemin  de  fer  du 
Canada,  auxquelles  les  actionnaires  de  Ui  compagnie  de 
chemin  de  fer  du  ^aint-Laurent  et  de  l'Atlantique  avaient 
droit  en  vertu  de  cette  convention  ;  mais  cette  convention 
n'est  pas  équipollente  à  vente  quant  aux  actions  dans  la 
compagnie  du  Grand-Tronc  de  chemin  de  fer  du  Canada, 
auxquelles  les  actionnaires  Ce  la  compagnie  de  chemin  de 
ffir  du  Saint-Laurent  et  de  l'Atlantique  avaient  droit  en 
vertu  de  cette  convention,  vu  que  ces  actions  étaient  reçues 
en  échange  de  leurs  actions  dans  la  compa^'nie  de  chemin 
de  fer  du  Saint-Laurent  et  de  l'Atlantique.  Cette  conven- 
tion n'est  pas  non  plus  équipollente  ù  vente  quant  aux 
dettes  de  la  compagnie  de  chemin  de  fer  du  Saint- Laurent 
et  de  l'Atlantique,  dont  s'est  chargée  la  compagnie  du 
Grand  Tronc  de  chemin  de  fer,  vu  que  lesdites  dettes  doi- 
vent être  considérées  comme  formant  un  montant  qu'on 
doit  déduire  de  la  valeur  de  l'actif  transféré  comme  capital 
par  la  compagnie  du  Saint-Laurent  et  de  l'Atlantique  à  la 
compagnie  du  Grand-Tronc  de  chemin  de  fer  du  Canada, et 
vu  que  l'obligation  par  ladite  compagnie  du  Grand-'Tronc 
de  chemin  de  fer  du  Canada  de  payer  ces  dettes  était,  aux 
termes  do  la  sec.  4  du  ch.  39  des  Statuts  du  Canada  de 
1852,  16  Vict.,  une  conséquence  nécessaire  de  l'union  des- 
dites  deux  compagnies,  union  qui  n'est  pas  considérée 
comme  une  vente  par  ledit  statut  qui  a  permis  l'union  de 
plusieurs  compagnies,  ce  qui  a  été  fait,  ou  la  vente  des  pro- 
priétés d'une  compagnie  à  une  autre,  <!e  qu'on  n'a  pas  jugé  à 
propos  de  faire.  La  compagnie  du  Graud-Tronc  de  chemin 
de  1er  du  Canada  n'étant  qu'une  corporation  privée,  et  non 
un  corps  pvblic  agissant  pour  l'Etat,  et  ayant  droit  aux  pri- 
vilôges  incidents  aux  contrats  faits  par  VVAnt  |)Our  des  fins 
d'uHlité  publique,  est  donc  en  conséquence  tenue  de  payer 
au  seigneur  les  lods  et  ventes  sur  une  vente  dont  le  prix  est 
de  £75,000.  (KierskoiosH  et  Cie  du  Orand-Tronc  de  chemin  de 
fer  du  Canada,  C.  B.  R.  en  appel,  Montréal.  9  décembre 
1869,  Laeontaine,  J.  en  C,  Aylwin,  J.  (dissidenf),  Duval, 
J.,  Mekkdith,  j.,  et  A.  Lafo'i  '  aine,  J.  [dissident],  infirmant 
le  jugement  de  C,  S.,  Montréal,  23  novembre  1857,  Smith,  J. 
{dtisident),  Mondhlet,  J.,  et  Badgleï,  J.,  4  J.,  p.  86  ;  8  D.  T. 


TABLE   ALPHABÉTIQUE   DES   MATIÈRES. 


579 


B.  C,  p.  8 ;  10  D.  T.  B.  C,  p.  47  ;  6  R.  J.  R.  Q.,pp.  98  et  124, 
et  8  R.  J.  R.  Q.,  p.  492).  Le  juge  Merrditb  exprima  l'opi- 
nion que  la  convention  du  12  avril  1853  constituait  une  so- 
ciété entre  les  compagnies  unie?,  mais  une  vente  quant  aux 
£75,000. 
VENTE.  Celui  qui  obtient  une  promesse  de  vente  d'une  terre  de  l'agent 
publiquement  et  notoirement  connu  d'une  compagnie  de 
terres  et  est  par  cet  agent  mis  en  possession  de  cette  torre»  ne 
po'""  a  en  être  dépossédé  par  un  acquéreur  subséquent  qui 
acquiert  cette  terre  directement  do  la  compagnie.  Le  premier 
acquéreur  n'est  pas  obligé,dan8cecas,de  produire  un  mandat 
écrit  à  l'agent  qui  lui  a  fait  la  promesse  de  vente.  {Dulmde 
et  Lafontaine,  C.  B.  R.  en  appel,  Montréal,  9  juin  1868.  Dn- 
VAL,  J.,  Aylwin,  j.,  Gabon,  J.,  Badqley,  J.  {dùsident),  et 
Drumhond,  j.,  infirmant  le  jugement  de  G.  8.,  1  R.  L.,  p. 
709,  et  20  R.  J.  R.  Q.,  p.  466) 

''  L'acquéreur  d'un  immeuble  hypothéqué  provenant  d'une  suc- 
cession a  le  droit  de  refnt-er  de  payer  à  l'usufruitier  des 
biens  de  cette  succepsion  le  montant  d'une  obligation  qu'il  a 
consentie  personnellement  à  cet  usufruitier,  jusqu'à  ce  que 
ce  dernier  ait  fait  décharger  l'immeuble  de  l'hypothèque 
qui  le  grevait,  si  la  succeF^sion  a  été  rendue  insolvable  par 
la  faute  de  cet  usufruitier.  {RoHsselleya  Frimeau,C.8.K., 
Montréal,  30  mai  1868,  Mondelkt,  J.,  Bkrthblot,  J.,  et 
MoNK,  J.,  1  R.  L.,  p.  703.  et  20  R.  J.  R.  Q.,  p.  463) 

"  Le  vendeur  d'une  quantité  déterminée  de  barils  d'huile  de  char- 
bon, pou**  un  prix  déterminé  au  gallon,  a  rempli  son  obliga- 
tion en  livrant  la  quantité  d'huile  contenue  dans  quatre 
cents  barils  (l'hu'i6  étant  volatile,  les  barils  ne  sont  jamais 
pleins),  et  il  n'est  pas  tenu  de  livrer  les  quatre  cents  barils 
pleins,  quoique  le  contrat  ne  soit  pas  pour  un  lot  déterminé, 
et  l'acheteur  qui  a  reçu,  sans  protester,  un  certificat  de  me- 
surage  de  la  quantité  d'huile  qui  se  trouve  dans  quatre 
cents  barils,  et  qui  a  promis  d'en  payer  le  prix,  ne  peut 
ensuite  refuser  d'accepter  cette  quantité  d'huile  qui  ne  for- 
me pas  les  quatre  cents  barils  pleins,  et  refuser  de  payer 
le  prix  de  cette  quantité,  parce  qu'on  ne  lui  a  pas  livre  le 
tout.  Art.  1474  C.  C.  {Rimmer  tt  al.  vu  Ru»ton,  G.  B.  R.  en 
appel,  Montréal,  8  septembre  1870,  Duval,  J.  en  C,  Caron, 
J.,  Drumhond,  J.,  Badgley,  J.,  et  Monk,  J.,  infirmant  le 
jugement  de  C.  8.  R.,  Montréal,  22  mai  1869,  Mondelbt,  J., 
Berthelot,  t.,  et  Bbaudry,  J.-  qui  confirmait  le  jugement 
de  C.  S.,  Montréal,  30  décetriL,.rt  1868,  Mondelet,  J.,  14  J., 
p.  325,  et  20  R.  J.  R.  Q.,  p.  275) 

"  La  vente  est  parfaite  par  le  seul  consentement  des  parties, 
lorsqu'elle  est  d'un  corps  certain  et  déterminé  et  pour  un 
prix  fixe  (art.  1472  C.  C.)j  et,  dans  ce  cas,  l'aclieteur  a  droit 
de  saisir-revendiquer  l'objet  vendu.  Lorsque  des  choses  mo- 
bilières sont  vendues  au  poids,  au  compte  ou  à  la  mesure,  et 
non  en  bloc,  (comme  tous  les  houblons  croissant  sur  une 
ferme,  à  tant  la  l' vre),  la  vente  n'est  parfaite  que  lorsqu'elles 
ont  été  pesées,  comptées  ou  mesurées  (art.  1474  G.  C.)  ;  et, 
dans  ce  cas,  l'acheteur  n'a  pas  d'autre  action  que  celle  pour 
demander  la  livraison  des  efiTets  vendus,  et  des  dommages, 
en  cas  de  refus.  Dans  ce  dernier  cas,  il  n'a  pas  l'action  en  re- 
vendication, mais  il  a  droit  à  une  saisie  conservatoire  des 
choses  vendues.  {Kelly  et  al.  vs  Merville,  C.  S.  R.,  Montréal, 
30  avril  1869,  MoNOBLicr,  J.,  Torranoe,  J.,  et  Beaudbt,  J., 
confirmant  le  jugement  de  C.  S.,  SaintrErançois,  28  dé- 
cembre 1867,  âHOBT,  J.,  1  R.  L.,  p.  194,  et  20  B.  J.  R.  Q.,  p. 
841) 
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—  Vide  Corporation  commerciale  étrangère. 
"    Cession  db  biens  voix)Ntaire. 
"    Compétence. 

•  "    Coupe  de  B018. 

•  "    Enregistrement. 
■    "    Garantie  uc  vendiiur. 

"     Prescription. 

"     Privilège  du  vendeur. 

DE  BOISSON  SANS  LICENCE:— VWe  Licence  d'aubbroe. 

DE  CREANCE.  Le  transport  ou  la  vente  d'une  créance  est 
valable,  si  ce  transport  est  passé  devant  notaire,  et  est 
accepté  pour  le  cossionnaire  par  le  notaire  qui  reçoit  l'acte, 
et  oHt  ensuite  signifié  au  débiteur,  parce  notaire,  à  la  réqui- 
sititon  de  ce  cessionnaire;  cette  signifleation  ayant  l'effet 
mentionné  dans  la  section  11  du  chapitre  39  des  statuts  du 
Canada  de  1850, 13  et  14  Victoria,  intitulé  :  "  Acte  pour 
amender  et  refondre  l'acte  qui  pourvoit  à  l'organisation  du 
notariat  dans  le  Ban-Canada,"  qui  se  lit  comme  suit  :  "  Les 
notifications,  significations  et  protestations  faites  par  les 
notaires,  à  la  réquisition  d'une  partie  et  sans  qu'elle  ait 
accompagné  les  notaires  ou  le  notaire  ni  signé  l'acte,  seront 
authentiques  et  feront  preuve  par  elles-mêmes  de  leur  con- 
tenu ju$>qu'à  récusation  ou  désaveu  par  la  personne  (ou 
autres  ayant  droit)  au  nom  de  qui  ces  significations,  notifi- 
cations et  protestations  auront  été  faites  ;  et  nonobstant 
toutes  lois  ou  décisions  judiciaires  &  ce  contraires,  les 
notaires  coutinueront  de  la  même  manière  que  les  avocats 
et  procureurs  peuvent  le  faire,  à  signer  au  nom  des  parties 
requérantes  et  sans  autre  pouvoir  spécial,  des  requêtes  ou 
pétitions  requises  pour  demander  la  convocation  des  assem- 
blées de  parents  et  amis,  lorsqu'il  s'agit  de  tutelle,  curatelle, 
vente  de  biens  immeubles  de  mineurs  ou  interdits,  par- 
tages ou  licitations,  et  autres  semblables  afi'aires  de  famille 
et  succession."  V.  art.  1570,  C.  C.  {PeirmUt  et  vir  vs  La 
Banque  d'Ontario,  C.  B.R.  en  appel,  Montréal,  19  novembre 
1863,  Lafontaine,  J.  en  C,  Duval,  J.,  Mbredith,  J.,etMoN- 
DELET,  J.,  infirmant  le  jugement  de  C.  S.,  Montréal,  26 
décembre  1860,  SMrni,  J.,  7  J..  p.  3J3  ;  14  D.  T.  B.  C,  p.  1  ; 
12  R.  J.  R.  Q.,  p.  199,  et  20  R.  J.  R.  Q.,  p.  423) 

DE  CREANCE.  Le  trans-port  d'une  créance  hypothécaire  enre- 
gistrée n'est  pas  nul  par  le  fait  que  le  cessionnaire  ne  l'a 
accepté  ni  personnellement,  ni  par  procureur  spécialement 
autorisé  à  cette  fin  ;  et  l'acceptation  pour  le  cessionnaire 
faite  par  le  notaire  qui  reçoit  l'acte  de  transport  est  valable, 
pourvu  que  le  cessionnaire  ratifie  cette  acceptation  par  des 
actes  suDséauents.  L'enregistrement  du  transport,  à  la 
réquisition  du  cessionnaire,  est  une  ratification  suffisante 
de  l'acceptation  faite  par  le  notaire.  Le  transport  d'une 
créance  enregistrée  est  parfait  par  l'acceptation  du  débiteur 
et  l'enregistrement  atibséquent  à  l'acceptation,  et  lorsqu'il  y 
a  acceptation  du  débiteur,  il  n'est  pas  nécessaire  de  fournir 
à  ce  dernier  un  double  du  certificat  d'enregistrement.  Arts 
1571  et  2127  C.  C.  {Vribaitm  va  Crépeau,  et  BobitaiUe,  t.-s., 
C.  S.  R.,  Montréal,  28  février  1868,  Mondelet,  J.,  Berthe- 
LOT,  J.,  et  MoNK,  J.,  confirmant  le  jugement  de  C.  C,  Sorel, 
4  mai  1867,  Loranger,  J.,  1  R.  L.,  p.  667,  et  20  R.  J.  R.  Q., 
p.  422) 

DE  CREANCE.  Le  débiteur  qui  a  accepté  le  transport  de  la 
dette  qu'il  doit,  fait  piar  son  créancier,  et  qui  s'est  obligé  de 
la  payer  au  cessionnaire,  n'est  plus  reoevablo  à  plaider,  vis- 
à-vis  de  ce  dernier,  erreur  (luant  au  montant  du  au  cédant. 
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{McDonald  et  al.  vs  Goyette,  et  McDonald  et  al.  V8  Thoma» 
et  al,,  C.  S.  R.,  Montréal,  30  novembre  1869,  Mondelet,  J., 
Bkrtheloï,  j.,  et  Torrance,  J  ,  14  J.,  p,  137  ;  2  R.  L.,  p.  184, 
et20R.  J.  R.  Q.,  p.  41) 
VENTE  DE  CHOSES  MOBILIERES  AU  POIDS  ET  AU  COMPTE. 
Celui  qui  vend  une  certaine  quantité  de  choses  mobilières 
au  poids  (dans  l'espèce,  59  tonnes  de  foin)  livrables  à  an 
lieu  indiqué  dans  les  dix  jours  de  la  date  de  la  vente,  est 
tenu  do  livrer  ces  choses  avant  l'expiration  du  délai  con- 
venu, dans  nn  t«mps  raisonnable  pour  qu'elles  puissent  être 
pesées  et  comptées.  Ainsi,  le  vendeur  de  50  tonnes  de  foin 
livrables  dans  dix  jours  de  la  vente,  ne  pourra  faire  accepter 
ce  foin  par  l'acquéreur  s'il  n'en  a  fait  la  livraison  qu'à  six 
lieures  le  soir  du  dernier  jour  fixé  pour  cette  livraison,  vu 
qu'à  cette  heuie  l'aclieteur  ne  pourra  pas  peser  et  recevoir 
cette  quantité  de  foin  dans  un  délai  de  moins  d'une  journée, 
et,  dans  ce  cas,  l'acheteur  est  déchargé  de  son  obligation 
d'acheter.  Arts  1065, 1069, 1152  et  1474  C.  C.  (Franchère  et 
Gordon,  C.  B.  R.  en  ap|)el,  Montréal,  8  mars  1870,  Caron,- 
J.,  Dpi'mmond,  j.,  Baixîley,  J.,  et  Monk,  J.,  confirmant  le 
jugemei)t  de  C.  S.  R  ,  Montréal,  29  janvier  1869,  Mondelet, 
J.,  dissident,  Berthekot,  J.,  Beaudky,  J.,  qui  infirmait  le 
jugement  de  C.  S.,  Montréal,  30  octobre  1868,  Mokdblet,  J., 
14  J.,  p.  152  ;  2  R.  L.,  p  187,  et  20  R.  J.  R.  Q.,  p.  78) 
D'IMMEUBLE  PAR  UN  SYNDIC  A  BANQUEROUTE. 
Un  syndic,  sous  l'acte  de  faillite,  peut  accepter  de  l'adjudi- 
cataire d'un  immeuble  vendu  par  Ini,  comme  syndic,  une 
obligation  donnée  par  eut  adjudicataire  et  des  cautions 
pour  le  prix  de  vente  de  cet  immeuble,  et  il  peut  ensuite 
poursuivre  l'adjudicataire  et  les  cautions  pour  le  recouvre- 
ment du  n  ontant  de  l'obligation,  et  il  n'e(<t  pas  obligé  de 
procéder  par  folie  enchère.  {Barthe  vs  Armstrong,  C.  S., 
Sorel,  1869,  Loranger,  J.,  1  R.  L.,  p.  47,  et  20  R.  J.  R.  Q , 
p.  291) 
DE  LIQUEURS  SANS  LICENCE  :-  Vide  Certiorari. 
"  DE  MEUBLES.  Un  acte  de  vente  de  meubles,  passé  devant 
notaires,  dans  lequel  ne  se  trouve  aucune  stipulation  de 
dessaisine  et  saisine,  cet  acte  mentionnant  seulement  que 
l'acheteur  a  mis  sa  marque  sur  deux  des  articles  vendus 
qui  sont  restés  en  la  possession  du  vendeur,  doit  être  consi- 
déré comme  frauduleux,  bien  qu'il  y  ait  eu  bail  subséquent 
desdits  meubles  par  l'acheteur  au  vendeur,  par  le  motif 
qu'il  n'y  a  eu  aucun  déplacement  ou  tradition  légale  des 
objets  vendus  ;  en  conséquence,  un  créancier  du  vendeur, 
même  postérieur  à  une  telle  vente,  peut  faire  saisir  et 
vendre  lesdits  meubles  sur  le  vendeur.  {Bonadna  et  Setd, 
C.  B.  R.  en  appel,  Montréal,  12  octobre  185.3,  Roi-land,  J., 
Panet,  J.,  et  Avi.wiN,  J.,  confirmant  le  jugement  de  ('.S., 
Montréal,  4  janvier  1853,  Smith,  J.,  dissident,  Dav,  J.,  3  D. 
T.  B.  C,  p.  446,  et  20  R.  J.  R.  Q.,  p.  171).  Le  juge  Rolland, 
quoique  pour  la  confirmation  du  jugement,  était  d'opinion 
que  1  acte  de  vente  était  valable  entre  les  parties,  sauf  le 
recours  de  ceux  qui  ont  intérêt  &  ce  que  la  vente  n'ait  pas 
lieu;  que,  dans  ce  cas,  le  déplacement  devient  une  forma- 
lité nécessaire,  et  que  tous  les  meubles  qui  sont  en  la  pos- 
session du  débiteur  peuvent  être  saisis,  quels  qu'ils  soient. 
MUNICIPALE  DE  TERRAIN  POUR  TAXES  -.—  Vide  Emik- 

aiSTIîEMENT. 

"  DE  PROPRIETE  POUR  TAXES  MUNICIPALES.  Sous  les 
dispsitions  de  la  fec.  U  du  ch.  9  des  S.  C.  de  1863,  27  Vie, 
intitulé:  "  Acte  pour  amender  de  nouveau  l'acte  municipal 
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refondu  du  Bas-Canada,  chapitre  vingt-quatre  des  Statuts 
Refondus  i)our  le  Bas-Canada,"  qui  se  lit  comme  suit: 
"  Toute  action  pour  faire  annuler  une  vente  faite  par  un 
conseil  municipal  en  vertu  de  la  section  soixante-et^unième 
dudit  acte  en  premier  lieu  mentionné,  devra  être  intentée 
dans  les  deux  ans  qui  suivront  l'adjudication  de  la  propriété 
vendue,  et  toute  action  pour  faire  annuler  une  vente  faite 
avant  le  présent  acte,  en  vertu  de  ladite  section,  devra  être 
intentée  dann  le»  deux  ans  suivant  la  passation  du  présent 
acte,"  l'adjudicataire  de  bonne  foi  d'un  immeuble  vendu  par 
l'autorité  municipale  sons  le»  dispositions  des  sections  59, 
60  et  61  dn  eh.  24  des  S.  R.  B.  C  de  1861,  intitulé:  "  Acte 
concernant  les  Munioipalitt'-s  et  les  Cbeinins  dans  le  Bas- 
Canada,"  peut,  à  rencontre  d'une  demande  en  revendication 
du  proprit'taire  de  l'immeuble  vendu,  invoquer  la  prescrip- 
tion de  deux  ans,  décrétée  par  ladite  sec.  11  duilit  ch.  9  des 
statuts  de  1863,  à  compter  de  l'adjudication  ;  le  temps  ponr 
prescrire  datant  de  l'adjudication,  et  non  de  la  date  de  l'acte 
de  Y»^nte  consentie  par  la  municipalité.  Cette  prescription 
s'applique,  vis-à-vis  de  racquéreur,dans  le  cas  où  les  corpo- 
ration» municipales  locales  et  de  comté  n'ont  pas  suivi  les 
formalités  requises  par  la  loi,  et  mén)e  lorsque  les  taxes 
pour  le  recouvrement  desquelles  la  vente  a  eu  lieu,  n'étaient 
pas  dues.  Mais  cette  prescription  de  deux  ans  ne  peut  être 
invoquée  par  les  municipalité'^  qui  ont  vendu  et  fait  vendre 
un  immeuble  pour  taxes  qui  n'étaient  pas  dues,  ou  sans 
observer  les  formalités  requise»  par  la  loi,  pour  les  dom- 
mages soufferts  par  le  propriétaire  de  cet  immeuble,  qui 
peut  les  réclamer  des  corporations  en  faute,  après  les  deux 
ans  écoulés  depuis  l'adjudication,  sans  égar  1  aux  disposi- 
tions du  statut  de  186.S.  C'est  aux  corporations  municipales 
à  faire  voir  qu'elles  ont  suivi  toutes  les  formalités  requises 
par  la  loi.  {La  Corporation  du  comté  d'Arthubaska  et  al.  et 
Barlow,  C.  B.  R,  en  appel,  Québec,  19  mars  1870,  Duval,  J. 
en  C.  (disindent),  Caron,  J.,  Drummond,  J.  (disddent\,  Bao- 
OMtv,  J.,  MoNK,  J.,  confirmant  le  jugement  de  C.  S.  R.,  Qué- 
bec, 5  octobre  1868,  Stuart,  J.  (aimdent),  Taschereau,  J., 
et  Bossé,  J.,  qui  infirmait  le  jugement  de  C.  S.,  Arthabaska, 
27  décembre  1867,  Polkttb,  J.,  14  J.,  p.  226  ;  1  R.  L.,  p,  759; 
14  R.  L.,  p.  697,  et  20  R.  J.  B.  Q.,  p.  157) 
VENTE  DE  PROPRIETE  POUR  TAXES  MUNICIPALES.  Le  pro- 
priétaire  d'un  immeuble  qui  le  vend  à  un  tiers  ne  peut 
réclamer  de  la  corporation  municipale  locale  et  de  la  corpo- 
ration de  comté,  aes  dommages  représentant  la  valeur  de 
cet  immeuble  vendu  inégalement  pour  taxes  par  ces  corpo- 
rations, tant  que  l'acquéreur  en  possession  n'a  pas  été  trou- 
blé ou  évincé  par  l'adjudicataire  à  la  vente  municipale.  {La 
corporation  du  comté  d'Arthabaska  et  al.  et  Barlow,  C.  B.  R. 
en  appel,  Québec,  19  mars  1870,  Dcval,  J.  en  C,  Caron,  J., 
Drummond,  J.,  Badoley,  J.,  et  Monk,  J.,  confirmant  le  juge- 
ment de  C.  8.  R.,  Québec,  5  octobre  1868,  Stuart,  J.,  Tas- 
chhrbau,  j.,  et  BoSHÉ,  J.,  14  J.,  226  ;  1  R.  L.,  p.  759  ;  14  L. 


R.,  p.  697,  et  20  R.  J.  R.  Q.,  p.  157) 
IR  LF 


PAR  LE  SHERIF:— Fi'de Opposition  A  pin  d'annuler. 

DE  VAISSEAUX  NAVIGUANT  A  L'INTERIEUR.  On  peut 
vendre  une  partie  d'un  va'sseau  enregistré,  comme  par 
exemple  la  moitié,  le  quart  de  ce  vaisseau,  et  il  n'est  pas 
nécessaire,  pour  la  validité  de  la  vente  sous  la  section  14 
du  ch.  41  des  statuts  refondus  du  Canada  de  1859,  intitulé  : 
"  Acte  concernant  l'enregistrement  des  vaisseaux  naviguant 
à  l'intérieur,"  de  dire  le  nombre  de  parts  vendues,  pourvu 
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que  la  partie  vendue  corresponde  &  un  nombre  Intégral  des 
parts  Ju  vaisseau  ;  et  il^  est  du  devoir  du  collecteur  des 
douanes  du  port  où  le  vaisseau  a  été  enregistré,  d'enregis- 
trer une  vente  ainsi  iaito.  {Moore  ye  The  Home  Inmrance 
Company,  O.S.,  Montréal,  30  décembre  1869,  Maokay,  J., 
14  J.,  p.  77,  et  20  R.  J.  R.  Q.,  p.  20) 


STATUTS  IMPÉRIAUX. 


Années.  Pages. 

J676,    29  Charles  II,  ch.  3,  sec.  19 68,  fi0et85 

1774,    14  George  III,  cli.  83.... 119 

1774,    14  George  III,  ch.  83,  sec.  10 47,  54,  55, 

63,64,05,66,  123  et  124 

1837,      7  Guillaume  IV  et  1  Victoria,  ch.  26. 76 
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ÂNMÉER.  PaOKB. 

1794,      34  George  III,  ch.  6 347 

1794,     34  George  III,  ch.  6,  sec.  8 348 

1801,     41  George  III,  ch.  4 54,65,  «6,119 

et  124 

1801,      41  Gef.rge  III,  ch.  7,  sec  2 468 

1801,      41  George  III,  ch.  7,  sec.  18 861 

1830,  10  et  11  George  14,  ch.  15 « 304 
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1841,    4  Victoria,  ch.  30,  sec.  16 
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1848,  7  Victoria,  ch.  22,  sec  10 82 

1846,  8  Victoria,  ch.  5 186 

1846,  8  Victoria,  ch.  25,  sec.  1 804 

1845,  8  Victoria,  ch.  25,  sec.  2 ;«....     806 

1847,  10  et  11  Victoria,  ch.  81 88 
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1847,    10  et  11  Victoria,  ch.  31,  secs  12, 13,  16, 16, 24,  26  et  79 86 

1847,    10  et  11  Victoria,  cli.  65 306 

1849,  12  Victoria,  cti.  1,  secs  1,  2,  3,  6,  8,  9  et  16 86 

1849,  12  Victoria,  ch.  38 74  et  347 

1849,  12  Victoria,  ch.  38 360et361 

1849,  12  Victoria,  ch.  41,  sec.  8 394 

1849,  12  Victoria,  ch.  79 305 

1849,  12  Victoria,  ch.  176 306 

1850,  13  et  14  Victoria,  ch.  21,  sec.  5 ~ 400  et  401 

1850,    13  et  14  Victoria,  ch,  3.3,  sec.  116 394 

1850,    13  et  14  Victoria,  ch.  116 305 

1850,  13  et  14  Victoria,  ch.  118 305 

1851,  14  et  15  Victoria,  ch.  73 307 

1851,    14  et  15  Victoria,  ch.  73,  secs  2,  3,  14  et  16 306 

18.51,    14  et  15  Victoria,  ch.  148 306 

1851,  14  et  15  Victoria,  ch.  176,  eec.  2 96  et  97 

1852,  16  Victoria,  ch.  37 306 

1852,  16  Victoria,  ch.  38 306 

1862,  16  Victoria,  ch.  39 307 

1852,  16  Victoria,  ch.  39,  secs  1  et  2 306 

1852,  16  Victoria,  cb.  39,  sec.  3 306  et  307 

1852,  16  Victoria,  ch.  39,  sec.  4 306  et  310 

1852,  16  Victoria,  ch.  39,  sec.  5 307 

•1852,  16  Victoria,  ch.  39,  sec.  8 306 

1852,  16  Victoria,  ch.  41 307 

1852,  16  Victoria,  ch.  43 307 

1852,  16  Victoria,  ch.  47 305 

1853,  16  Victoria,  cil.  75 307 

1853,  16  Victoria,  ch.  76 .TO7 

1853,  16  Victoria,  ch,  ch.  85,  secs  3,  6  et  8 85 

1853,  16  Victoria,  ch.  198,  secs  6  et  7 400 

1854,  18  Victoria,  ch.  3,  sec.  34 308  et  309 

1854,  18  Victoria,  ch.  33,  sec.  3 308 

1855,  18  Victoria,  ch.  92,  sec.  11 174 

1855,  18  Victoria,  ch.  143,  sec  7 93 

1856,  19  Victoria,  ch.  76,  sec.  11 103 

1856,  19  Victoria,  ch.  76,  sec.  16 107 

1856,  19  Victoria,  ch.  76,  secs  16  et  17 98,  107,  114 

1856,    19et20  Victoria,  ch.  104 475 

1856,  19  et  20  Victoria,  ch.  141 95 

1857,  20  Victoria,  ch.  43,  secs  4,  5,  6,  7,  14, 16 416 

1857,  20  Victoria,  ch.  44,  sec.  91 74 

1858,  22  Victoria,  ch.  139 95 

1859,  22  Victoria,  ch.  48,  sec.  13 309 

1860,  23  Victoria,  ch.  72,  sec.  13 92 

1861,  24  Victoria,  ch.  29,  secs  19  et  20 158 

1861,  24  Victoria,  ch.  91 112 

1861,  24  Viotoria,  ch.  91,  sec.  4 114 

1862,  25  Victoria,  ch.  12,  pec.  1 155 

1863,  27  Victoria,  ch.  9,  sec.  11 167,  169,  160 

1863,  27  Victoria,  ch.  Il,  secs  1  et  2 158 

1864,  27  et  28  Victoria,  ch.  14 126 

1864,    27  et  28  Victoria,  ch.  14 452 
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